This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


f^-\ 


■^ 


>^' 


^  0 » 


w^i^- 


I. 

r 


1 


^SL 


THE 


LAW  MAGAZINE: 


om 


QUARTERLY    REVIEW 

ft 


AUGUST— NOVEMBER,  1853. 


VOL.  XIX.  NEW  SERIES; 
VOL.  L.  OF  THE  OLD  SERIES. 


LONDON : 

FUBUBHEB   FOB  TKB   PBOPalSTOlt,    BY 

BUTTEEWORTHS,  7,  FLEET  STREET, 

l^te  PubMnu  in  crbinatj  ta  tfte  ©uem's  flast  CErciIIrttt  f^jcstg* 

EDINBURGH :    T.  k  T.  CLARK,    and    BELL    &   BRADFUTE. 
DUBLIN  :  HODGES  k  SMITH. 

1858. 


<*  "V  -^ 

'leu  «5>  rii 


% 


tSs 


CONTENTS. 


Abu.  L— LOED    CAMPBELL:    HIS    PBOFESSIONAL 

AI^D  PABLIAMENTAEY  CAKEEE   Fa^t  1 

II.— ON   THE  EIGHTS   OF  JUDUMENT-CEEDI^ 

TOES  IN  lEELAJVD    ,. , 4b 

HL— ON  THE  EVIDENCE  EECEIVABLB  IN  THE 

COHET  OE  ADiMIHALTT , 57 

IV.— THE  IMAT   EXAMINATION    PAPEES    FOE 

THE  UNITED  INNS  OF  COUET   ..,„.  70 

v.— THE  CHABlTApE-TEUSTS  BILL  ,...  82 

VI,— LAW  EEFOEM  AND  ITS  PEOSPECTS   ......  98 

Vn.— THE  COMMON  LAW  COMMISSION    ........  110 


NEW  LEADING  CASES ; 

CoMMOjr  Law. 

Coxhead  v.  Eiclmrdii,  10  Jur,  984;  2  C-  B.  Eep.  569 ; 
15  Law  J.  (N.  8.)  C.  P.  278;  Bennett  t?.  Dlwot, 
15  Law  J.  (N.  S.)  C.  P.  288 , ......     115 

Oarr  v.  The  Lancashire  and  Yorkshire  Bailway  Com- 
pany, 21  Law  J.  (N.  S.)  Eich.  261      .,. ,..,.. 153 

EcliriTy. 
CoUins  f^.  Collins,  2  M,  &  K,  703 ;  Alcock  v.  Sloper, 
md,  699;  Bethune  t),  Kennedy,  1  M.  &  C.  114; 
Pickering  ^.  Pickering,  2  Beav.  31;  S.  C,  4.  M. 
&  C,  289;  Daniel  ^^  Warren,  2  Y.  &  C.  290; 
Burfcon  v.  Mount,  2  De  G.  i%  Sm.  383  ;  Howe  d.  Howe, 
14  Jut. 350 J  Bl^mi  c.  Bell,  16  Jur.  1084..,. 17l 


%^^  ■ 


'^M'iA 


^ 


IV  CONTBNT8. 

Attorneys  and  Solicitors,  354;  Why  should  not 
Law  Students  have  a  Classified  Examination  P  355 ; 
The  Beform  of  the  Testamentary  Jurisdiction,  355 ; 
Letter  to  Evelyn  Denison,  Esq.,  M.P.,  355 ;  The 
Feasibility  of  constructing  a  New  System  of  regis- 
tering Title  Deeds,  355 ;  Letter  to  the  Bight  Hon. 
Lord  John  Bussell,  on  the  Transfer  of  Landed 
Property,  355 ;  Lord  Brougham's  Speeches  in  the 
House^of  Lords,  26th  and  28th  July,  on  County 
Courts  and  Law  Amendment,  355 ;  Electoral  Be- 
form, or  the  Prevention  of  Bribery  and  Corrup- 
tion, 355 ;  An  Essay  on  the  Acts  for  the  Belief  of 
Trustees,  with  the  Statutes,  the  Orders  of  Court, 
and  Forms  of  Proceedings,  356. 

Events  or  thb  Qitabtsb 357 

List  or  New  Pitblioatioks 363 


THE 

LAW  MAGAZINE; 

QUARTERLY     REVIEW 

#' 


Am,  I.— lord  CAMPBELL :  HIS  PROFESSIONAL 
AND  PARLIAMENTARY  CAREER, 


T)ESIBES  the  gratification  of  a  laudable  curiosity^  and  tha 
■^  suggestion  of  lessons  of  practical  wisdom,  which  flow  na- 
turally and  pleasantly  from  the  perusal  of  biographical  sketches, 
imperfect  in  mauy  respects  though  these  may  be  in  execution, 
historid^  events,  in  themselves  mmnportant,  are  invested  with 
interest  if  they  happen  to  be  linked  to  the  exertions  and  the 
fortunes  of  a  living  man  who  has  taken  an  active  part  in  the 
scenes  recorded.  The  task,  at  aU  times  a  delicate  one,  be- 
comes more  difficult — even  when  we  carefully  guard  against  the 
beats  of  political  strife^  and  disdain,  of  course,  to  violate  the 
sanctuary  of  private  character  and  domestic  life — by  the  fact  of 
the  subject  of  delineation  being  not  only  eminent  for  his  attain- 
mentSj  but  venerable  by  the  badges  of  high  office  which  he 
wears*  Our  design,  however,  is  unambitious  i  and  if  our 
success  shall  not  be  great,  our  failure  cannot,  at  all  events, 
be  signal.  Keeping  steadily  in  view  "  the  boundaries  of 
biography  and  history,"  we  may,  perhaps,  by  blending  the 
more  prominent  details  in  the  career  of  the  present  Lord 
Cbief  Justice  of  the  Queen^s  Bench  with  brief  notices  of 
the  important  politick  and  social  q^uestions  which  have  been 
VOL.  L,  NO.  c.  :^r' 


2  Lord  Campbell: 

discussed  since  he^  willing  to  bear  the  toils,  and  anxious  to  earn 
the  honours  of  the  state,  first  stepped  into  the  arena  of  public 
life,  succeed  in  imparting  some  useful  knowledge,  or  supplying 
some  "  aids  to  reflection/^  To  the  members  of  the  legal  pro- 
fession may  thus  be  presented  another  example  of  industry  and 
integrity  conducting  to  eminent  success ;  and  of  political  con- 
sistency, based,  on  enlightened  and  moderate  views — ^views  at 
all  times  compatible  with  a  generous  toleration  of  the  sentiments 
entertained  by  others,  —  commanding  general  confidence  and 
esteem. 

John  Campbell,  the  second  son  of  the  Bev.  George  Camp, 
bell,  D.D.,*  by  Magdalene,  the  only  daughter  of  John  Hally- 
burton,  Esq.,  of  Fodderance,  was  bom  at  Cupar,^  in  the  county 

*  Dr.  George  Campbell  died,  we  belike,  in  the  year  1825,  after  having, 
during  a  period  of  more  than  half  a  century,  faithfully  discharged  the  duties 
of  his  sacred  office.  We  are  not  aware  that  he  was  the  author  of  any  pub- 
lished work  besides  the  sketch  of  the  parish  of  Cupar,  in  Fife,  which 
appeared  in  the  "  Statistical  Account  of  Scotland." 

'  "  I  was  bom,"  said  Sir  John  Campbell,  in  a  speech  delivered  to  hia 
constituents  at  Edinburgh  (3rd  June,  1835),  "  in  your  neighbourhood, 
within  the  sound  of  the  Castle  guns."  The  Frith  of  Forth  intervenes 
between  the  site  of  Edinburgh  and  that  of  Cupar.  Our  legal  readers  may, 
without  fear  of  contradiction,  affirm,  upon  the  authority  of  tibe  reports 
that  the  Castle  guns  of  Edinburgh  are  heard  at  Cupar,  in  Fife. 

It  may  be  worth  while  to  correct  an  error  into  which  a  writer  in  this 
work  has  fallen,  while  reviewing  the  fourth  and  fifth  volumes  of  the  "  lives 
of  the  Chancellors " :  "  Jedburgh,  it  would  appear,"  says  the  reviewer, 
"  was  the  place  of  the  author's  birth  "  (vide  Law  Quarterly  Magazine, 
Tol.  xxzvii.  pp.  1,  sqq.).  It  is  difficult  to  conceive  how  the  mistdce  can 
have  arisen.  The  passage  which  seems  to  have  suggested  the  notion 
occurs  in  vol.  iv.  p.  367,  where,  in  alluding  to  an  expression,  "  Cowper  jus* 
tioe,"  or  "  Cowper  law,"  Lord  (Campbell  remarks  that  it  had  been  familiar  to 
him  from  his  mfancy,  "  having  been  bom  in  a  town  "  (Cupar,  of  course) 
"  where  the  Bhadamanthean  procedure  "  (to  hang  a  man  first  and  try  him 
afterwards)  "  is  supposed  to  have  prevailed."  And  let  the  reader  mark 
what  follows :  "  My  present  country  residence  is  in  the  immediate  neigh- 
bourhood of  another  town  "  (t.  e,  Jedburgh,  in  Soxburghshire),  "  likewise 
famous  for  a  peculiar  mode  of  administering  the  law.  Jeddartor  Jed- 
burgh justice  is  this :  that  when  several  prisoners  were  jointly  put  upon 
their  trial,  the  judge,  to  save  the  time  ana  trouble  necessaryfor  minutely 
distinguishing  their  seVeral  cases,  put  it  to  the  jury — "  Mang  all  ?  or 
save  all  ?" 

A  relative  of  Lord  Campbell  was,  no  doubt,  minister  of  a  parish  in  the 
immediate  vicinity  of  Jedburgh.  We  allude  to  the  late  Dr.  Thomas 
Campbell,  of  Ancram,  a  man  remarkable  for  integrity  of  principle  and 
vigour  of  mind.  The  author  of  this  note  recals  with  sentiments  of  respect 
d,nd  admiration  the  virtues  of  that  exceUent  man,  who  to  genial  kindness 
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of  Fife,  North  Britaiii^  on  the  15th  day  of  September,  in  the 
year  1781.  He  was,  according  to  the  system  pursued  at  the 
Scottish  universities,  even  in  boyhood,  entered  as  a  student  in 
the  United  Coll^;e  of  St.  Andrews,^  where  he  was  a  contemporary 
and  companion  of  the  late  popular  divine.  Dr.  Thomas  Chal- 
mers.' They  were  the  two  youngest  students  in  the  university, 
and  both  of  them  were  destined  to  occupy  the  most  distinguished 
position  in  their  respective  professions. 

Having  resolved  to  devote  himself  to  the  study  of  the  law  of 
England,  the  subject  of  this  notice  proceeded  in  due  time  to 
London,  and  was,  in  the  month  of  November,  1800,  entered  as 
a  student  at  Lincoln's  Lm;  and  became  a  pupil  of  Mr.  War- 
ren; by  whom  he  was,  along  with  others*  who  subsequently 
attained  to  distinction,  thoroughly  initiated  into  the  mysteries 
of  special  pleading.  In  the  meantime  he  had  the  good  fortune 
to  form  such  a  connection  with  the  proprietors  of  the  Morning 
Chronicle  newspaper  as  contributed  at  once  to  quicken  the 
natural  activity  of  his  mind  and  to  replenish  his  coffers.  The 
habits  of  fixed  attention,  accuracy  of  statement,  and  expeditious 
adaptation  of  materiak  to  the  r^ular  and  incessant  demands 
of  the  occasion,  were  admirably  oalculated  to  prepare  him  for 
the  execution  of  a  task  which  awaited  him,  and  the  successful 

of  heart  added  much  of  that  shrewdness  and  sagacifcy  which  are  the  nrin- 
cipal  characteristics  of  Ijord  Campbell's  mind.  He  was  the  co-presojter 
and  Mend  ci  the  late  Dr.  Thomas  Somerville,  minuter  of  Jedburgh,  the 
amiable  and  accomplished  historian  of  the  "  Beien  of  Queen  Anne"  (4to. 
Lond.  1798),  and  author  of  the  "  History  of  the  Political  Transactions 
and  of  Parties  from  ihe  Bestorstion  of  Charles  II.  to  the  Death  of 
William  III."  (4to.  Lond.  1792) ;  the  latter  of  which  works  our  modem 
{politicians  would  do  well  to  consult  on  all  questions  iuToIving  constitu- 
tional principles. 

'  The  writer  to  whom  we  have  already  referred  states,  we  knoW'  not  on 
what  authority  {Law  Quarterly  Magazine,  vol.  xxxvii.  p.  17),  that  "  young 
Gamphell  was  educated  at  Al>erdeen."  If  he  insists  on  the  aoenra^  of 
his  statement,  we  can  only  remind  him  of  another  prorerb  drawn  from. 
the  locality :  "  He  that  mil  to  Cupar  maun  to  Cupar,"— a  "  wise  saw," 
intended  to  denote  obstinacy  in  acmering  to  what  is  questionable,  and 
which  probably  originated  in  a  sly  allusion  to  the  phalanx  of  provincial 
attorneys  with  whicSi  Cupar  has  the  reputation  of  bemg  sadly  overran. 

«  Vide  "  Memoirs  of  Dr,  Chalmers,"  by  the  Eev.  WilBam  Hanna,  LL.D., 
vol.  i.  p.  9. 

^  Lords  Lyndhurst,  Denman,  and  Cottenham  ifexe,  we  believe,  pupils 
of  Mr.  Warren. 
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aocomplishment  of  which  may  be  regarded  as  the  basis  of  his 
future  prosperity.  For  having  been  called  to  the  bar  in  the 
year  1806^  the  duty  was  ere  long  assigned  to  him  of  reporting 
the  cases  determined  at  Nisi  Prim  in  the  courts  of  King^s 
Bench  and  Common  Pleas^  and  on  the  Home  Circuit.^  The 
sldlful  manner  in  which  this  work  was  executed  added  to  the 
reputation  which  Mr.  Campbell  had  already  acquired  for  per* 
severance  and  industry;  the  succinctness  and  clearness  of  state- 
ment,— ^the  cautious  exclusion  of  useless  and  irrelevant  details^ 
as  well  as  the  illustration  of  points  of  law,  drawn  from  analogous 
cases  and  appended  in  the  form  of  notes, — could  not  fsdl  to  im* 
press  members  of  the  profession  with  a  conviction  that  the 
reporter  was  in  all  respects  qualified  to  take  his  part  in  the 
ond  discussions  at  the  bar  of  the  courts  of  Common  Law ;  and, 
accordingly,  general  business  began  slowly,  though  steadily,  to 
flow  upon  him,  until  at  last  it  had  so  much  increased,  that,  after 
the  publication  of  four  valuable  volumes  of  '^  Reports,''  he  found 
it  impossible,  without  doing  injustice  to  his  other  professional 
engagements,  to  continue  the  series.  At  the  dose  of  his  labours 
in  this  department,  he  frankly  and  gratefully  acknowledged  the 
valuable  assistance  which  he  had  received  from  many  Mends,  as 
well  as  the  cheering  encouragement  which  had  been  extended 
towards  him  by  Lord  Ellenborough.  In  the  early  portion  of 
his  professional  career  he  bestowed  considerable  attention  on 
the  principles  of  criminal  law  and  the  forms  of  procedure  in 
criminal  prosecutions.^  He  never  occupied,  however,  a  remark- 
ably prominent  position  behind  the  bar;  and  it  is  for  this  very 
reason  that  his  example  is  eminently  useful.  His  life,  at  this 
period,  was  a  model  of  quiet,  patient,  professional  industry;  and 
while  marking  the  slow  and  sure  steps  by  which  he,  unaided, 
advanced  amidst  the  jostling  of  men  of  higher  pretensions  and 

^  "  Eeports  of  Oases  detemnined  at  Nisi  Frius,"  et  cet.  It  is  unneces- 
sasy  to  make  more  minute  reference  to  a  work  which  is  in  the  hands  of 
everjr  English  lawyer.  It  is  sufficient  to  remark,  that  the  series  embraces 
decisions  nom  the  sittmgs  after  Michaelmas  Term  (48  Greo.  3),  1807,  to 
the  sittmgs  after  Hilary  Term  (56  Geo.  3),  1816. 

^  "  In  the  beginning  of  my  career,  I  practised  mnch  in  the  Criminal 
Courts.'*  Vide  Hans.  Tarl.  Deb.  vol.  xxzL ;  17th  February,  1836,  when 
the  question  of  counsel  for  prisoners  was  under  discussion. 
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more  inflaential  connections,  tlie  jronng  barrister  may  be  taught 
a  lesson  of  laborious  dOigenoe,  of  self-denial  and  self-dependence, 
without  which  no  manly,  no  generous  effort  can  be  made  or 
lofty  end  attained.  It  was  not  until  the  year  1827  that  Mr. 
Campbell  was  invested  with  a  silk  gown :  but  his  practice  and 
his  income  had  been  iyy  that  time  so  materially  improved  that 
he  firmly  maintained  his  position  in  the  front  rank  at  the  bar, 
and  might  safely  take  advantage  of  any  opportunity  which  hap« 
pened  to  present  itself  for  strengthening  his  political  connec- 
tions and  thereby  planting  his  foot  on  the  threshold  of  the  only 
sure  path  to  the  highest  professional  honours. 

Accordingly,  on  the  dissolution  of  the  Parliament  which  ex- 
pired  with  the  reign  of  King  Gheorge  IV.,*  Earl  Grey  having 
taken  office,  an  auspicious  era  opened  to  the  ambition  of  a 
young  and  highly  intellectual  Whig  barrister,  who  had  from 
his  earliest  years  been  devoted  to  the  interests  of  the  party 
which  had  succeeded  to  power.  Mr.  Campbell  therefore 
conceived  it  to  be  a  favourable  opportunity  for  extending  the 
sphere  of  his  influence  and  advancing  his  views  by  securing  a 
seat  in  the  House  of  Commons;  and  the  borough  of  Stafford 
was  the  scene  selected  for  his  political  dibwt,  Mr.  Gisbome 
was  already  in  the  field  and  further  opposition  was  menaced 
in  the  person  of  Mr.  Hawkes.  The  prospect  of  a  struggle 
served  only  to  test  the  electioneering  tact  of  Mr.  Campbell  and 
of  his  relation.  Major  Scarlett,  who  accompanied  him  on  his 
canvass.  The  latter  gentleman  had  the  reputation  of  being 
exceedingly  popular  among  the  wives  and  daughters  of  the 
burgesses  of  Stafford;  and,  certainly,  on  that  occasion  he  must 
have  risen  high  in  their  favour.  The  ladies  of  Stafford,  if  they 
believed,  or  even  understood  all  they  heard  on  that  day  from 
their  dectioneering  swains,  must  be  more  than  usually  suscep* 
tible  of  that  which  is  said  to  be  '^  pleasing  to  the  ear  of  man 
and  woman  too ;''  they  must  surely  be  a  '^  peculiar  people,*'  and 

^  Xing  George  lY.  died  on  the  26ih  of  June,  1830:  Parliament  was 
dissolved  on  the  24th  of  July,  1830;  and  the  writs  issued  for  the 
election  of  the  new  Parliament  were  returnable  on  the  14th  of  Septem- 
ber, 1830. 
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we  trust  "  zealous  of  good  works."  It  is  *'  quite  notorious/'  * 
said  Major  Scarlett^  ^'  that  the  ladies  of  Stafford  are  the  belles 
of  the  world/'  '*  My  regret/'  exclaimed  Mr.  CampbeU^  who 
displayed  great  aptitude  in  taking  his  first  lesson  in  an  art 
which  he  subsequently  mastered,  '*on  account  of  the  use  of 
ribbons  at  elections  being  prohibited  by  law  is  greatly  mitigated 
by  the  consideration,  that  the  women  of  Stafford  always  carried 
his  colours  with  them  in  their  own  persons;  for  their  eyes  were 
blue,  and  their  cheeks  were  red/'  ^  The  screaming  of  Hawkes 
must  have  sounded  harshly  on  ears  attuned  to  these  dulcet 
notes;  and  accordingly  he  missed  his  quarry.  The  contest  was 
keenly  carried  on  by  both  parties :  Mr.  Campbell  spared  no  per- 
sonal exertions  to  justify  the  partiality  of  his  friends;  and, 
amidst  the  gleaming  of  torches  and  tar-barrels,  he,  about  ten 
o'clock  at  night,  addressed  the  assembled  multitude  from  the 
windows  of  his  hotel,  even  after  he  had  well  nigh  '*  lost  his  own 
voice  in  endeavouring  to  gain  the  voices  of  the  bui^esses  of 
Stafford."  He  passed  through  the  ordeal  assigned  to  him  with 
great  spirit  and  good  temper;  and  the  result  was,  that  although 
Mr.  Gisbome  took  and  kept  the  lead  on  the  poll,  Mr.  Campbell 
was  not  far  behind  him.  He  sat  as  one  of  the  members  for  the 
borough  of  Stafford  during  the  years  1830  and  1881. 

From  the  first  hour  in  which  he  entered  the  House  of  Com- 
mons he,  under  that  sense  of  the  obligations  imposed  upon  him 
by  his  position,  which  he  has  through  life  displayed,  was  assi- 
duous in  the  discharge  of  his  parliamentary  duties.  Careful,  in 
the  first  instance,  not  to  intrude  himself  unnecessarily  upon  the 
attention  of  the  House  he  applied  himself  to  watching  its  tem- 
per and  becoming  familiar  with  its  forms,  while  he,  from  time 
to  time,  threw  out  such  practical  hints  with  reference  to  the 
business  transacted  as  gave  assurance  that  he  was  a  shrewd 
observer  of  the  progress  of  each  debate  and  that  he  could  not 
fail  ere  long  to  prove  a  valuable  acquisition  to  his  party.    No 

»  Vide  the  Staffordshire  Advertizer,  for  3l8t  July,  1830. 

^  He  might  possiblv  have  had  in  his  mind  the  whimsical  reply  of  the 
schoolboy,  who,  on  being  asked  what  is  the  colour  of  the  winds  and 
storms,  replied,  "  The  winds  blew,  and  the  storms  arose," 
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disciissioUj  firom  a  question  of  privilege  to  an  Anatomy  Btllj*-^ 
no  measure,  whether  relating  to  the  opening  of  a  new  street,^  or 
to  the  regulation  of  a  coroner^  s  court  or  a  Court  of  Request^,* 
was  BO  minute  in  its  det^uid  or  so  partial  in  its  operation  as  to 
escape  \m  notice :  nay,  his  zeal  outran  his  discretion**  One  of 
the  objects  which  he  had  warmly  at  heart  was  the  amendment 
of  the  law,  while  at  the  same  time  he  was  anxious  to  guard 
against  partial  or  haaty  legislation  on  points  which  had  been  or 
were  to  be  brought  under  the  coTisideration  of  the  commission 
to  which  he  belonged*  He  admitted  that  the  law  relatbig  to 
wills  wa^j  at  that  time,  in  a  most  unsatisfaetory  and  anomalous 
state — in  a  most  "  uncirilized  and  barbn^ous  state," — three 
witnesses  being  required  to  authenticate  a  will  which  was  to 
pass  a  quarter  of  an  acre  of  land,  such  land  being  freehold; 
while  copyhold  property  to  the  amount  of  20,000/*  per  annam, 
or  money  in  the  Funds,  might  be  disposetl  of  without  even  any 
signature.  Nor  was  that  all;  for  a  will  might  be  defeated  upon 
a  change  of  the  tenure  by  which  the  land  was  held**  From  day 
to  day  Mr,  Campbell  continued  to  throw  out,  in  language  so 
direct  and  luminous  as  to  admit  of  no  misapprehension  eith^ 
of  the  object  which  he  had  in  view  or  the  practical  character  of 
the  intellect  from  which  they  emanated,  valuable  hints  for  the 
moulding  of  this  or  that  proposed  measure  into  a  form  adapted 

*  He  conceived  it  to  be  a  reproach  to  tUo  law  of  England,  that  judges 
should  have  decided  that  the  posseasion  of  portion  a  of  the  human  body, 
for  purpoBes  of  science  J  should  be  considtired  so  heinous  an  olfenco  es  it 
had  hitherto  been.     Tide  Hans.  Pari  Deb.  vol,  xti.  p*  315, 

^  The  propoeed  opening  of  a  street  from  Waterloo-place  into  St.  James's 
Park,  15th  Fehruary,  1832, 
^  Vide  Eai)(t.  Pari.  Deb.  vol.  xii.  p,  762  i  8th  March,  1832. 

*  In  the  debate,  for  examplo,  on  the  disfranchiacraent  of  Evesham  {18th 
February ^  1832),  ufxDn  being;  corrected,  when  ho  woa  in  error,  by  the 
Speaker,  hia  apology  was^  that  lie  Uappeued  not  to  be  in  tlie  House  at  the 
commencement  of  tne  dlacuBsiou ;  and  eompare  the  remarta  of  I^ord  John 
Eusaell  (Hans.  ParL  Deb.  ser.  3,  vol.  ii,  p.  1150),  who,  on  inquiry  being 
made  by  Mr.  Campbell  m  to  the  method  proposed  t-o  be  folio «^ed  by 
miniaten  in  relation  to  the  meaaurea  of  reform  in  Parliament,  coolly 
informed  the  latter,  that  "  if  he  had  attended  to  the  order  which  had  just 
been  read  by  the  Spneaker,  he  would  have  fonnd,"  &c.  Ac. 

^  Mr.  Campbell,  in  aJluaiou  to  this  aiibject,  mentioned  that  the  late 
Lard  Erskine,  in  whose  favour  a  will  had  been  made,  lost  tlie  benefit  of 
it  in  consequence  of  the  gentleman  who  intended  to  confer  the  favour 
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to  the  attainment  of  the  proposed  end;  ^  and  from  the  stares  of 
his  ext^isive  and  accurate  legal  reading  his  memory  could  at 
any  time  be  richly  famished  with  analogies  and  iUostrations 
gathered  out  of  manifold  repositories^  from  the  Beports  of  Lord 
Coke  down  to  incidental  observations  which  had  fallen  frxmi  the 
lips — ^to  use  the  expression  of  Mr.  Campbell  himself — "  of  that 
great  judge.  Lord  Eldon/^  ^  In  short,  he  devoted  himself,  day 
and  night,  to  the  devising  of  means  for  improving  the  state  of 
the  law  of  England.  He  put  his  own  hands  vigorously  to  the 
work,  and  encouraged  his  fellow-labourers :  so  impatient  was  he^ 
at  this  period,  of  delay  or  indifference,  that  he  was  perpetually 
adding  fuel  to  a  fire  which  already  burned  brightly ;  and  he  let 
slip  no  opportunity  of  inspiring  with  renovated  zeal  breasts 
which  had  never  been  suspected  to  have  a  lack  of  it.  He  ven- 
tured even  to  give  animating  counsel  to  one  who  through  life 
has  never  been  supposed  to  be  deficient  in  capacity  or  spirit. 
Mr.  Brougham  having,  on  the  10th  of  November,  1830,  moved 
for  leave  to  lay  before  the  House  of  Commons  the  '^  Local  Juris- 
diction Bill,"  Mr.  Campbell  expressed  his  approbation  of  the 
measure,  so  far  as  it  might  facilitate  the  recovery  of  small  debts, 
although  he  thought  that  it  went  too  far.  *'  But,''  continued 
he,  ^^as  to  any  threats  held  out  against  the  honourable  and 

having,  subsequently  to  the  making  of  his  will,  suffered  a  recovery,  with  a 
view  to  rendering,  as  he  imagined,  more  certain  and  indefeasible  the  gift 
to  his  legatee.  Ihe  act  of  suffering  a  recovery,  however,  was,  as  every 
lawyer  knows,  a  revocation  of  the  will :  the  testator  was  mistaken,  and 
Lord  Erskine  was  unintentionally  wronged, — ^wronged,  too,  through  an 
act  suggested  b^  extreme  anxie^  to  ensure  to  him  a  mark  of  friendship 
and  favour.     Vide  Hans.  Pari.  Deb.  vol.  i.  p.  344. 

'  On  the  22nd  November,  1830,  when  the  Sussex  Special  Jury  Bill  was 
under  discussion.  Sir  Eobert  Peel  remarked,  that  the  House  was  under 
great  ohligations  to  the  honourable  member  for  Stafford,  for  his  observa-^ 
tions  on  the  BiU,  the  third  reading  of  which  was  accordingly  postponed  f 
and,  in  like  manner,  on  the  2nd  December,  1830,  the  consideration  of  the 
Colonial  Acts  Validity  Bill  was  postponed,  in  order  that  due  weight  might 
be  given  to  the  valuable  suggestions  which,  in  the  course  of  debate,  had 
dropped  from  Mr.  CampbeS.  Vide  Hans.  Pari.  Deb.  ser.  3,  vol.  ii. 
p.  628 ;  and  ibid.  p.  746. 

2  Vide  the  debate  (12th  November,  1830)  on  the  Subletting  Act  Amend- 
ment  Bill ;  an  Act  which  Mr.  Campbell  conceived  ought  to  have  been  so 
framed  as  to  be  applicable  to  both  parts  of  the  kingdom, — ike  law  of 
England  being  in  this  respect  extremely  defective. 
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learned  member^  he  mighty  with  hit  profoand  and  varied  learn- 
ing, and  brilliant  eloquence^  defy  any  combination."  * 

Althongh  it  is  not  our  object  in  this  article  to  follow  the 
eminent  subject  of  our  memoir  through  all  the  minute  and 
incidental  occurrences  in  his  parliamentary  history ^^  there  is 
one  topic  in  the  illustration  of  which  he  has  expended  ao  much 
labour,  and  one  favourite  schenie  in  the  suce^s  of  which  he  has 
taken  so  deep  an  interest,  that  not  to  glance  at  it  would  be 
gross  injustice  to  Lord  Campbell,  and  a  palpable  defect  in  the 
most  superficial  sketch  of  his  career.  Indeed,  the  first  time  on 
which  he  addressed  the  Hoi^e  of  CommouB  in  an  elaborate 
speech  was  on  the  occasion  to  which  we  now  aDude — ^that  of 

'  There  has  sometimes,  howerer,  in  more  rcc<?Tit  days,  been  a  sharp 
passive  of  arms  between  Lord  Brniicliam  and  Lord  Campbell.  Besides 
occasional  iacenes  of  lively  banter  in  tb©  House  of  Ijorda,  which  must  be 
in  the  recollection  of  the  reader^  we  may  mention  "  A  Letter  to  Lord 
Campbell,  on  his  Charge  against  Jjord  Brougham,  that  bo  had  deserted 
those  Principles  which  he  onee  advocated."   Lond.  IB^i^l. 

^  Vicle,  for  instance,  his  remarks  (25th  August,  1831)  on  the  unsatis- 
factory state  of  the  law  of  divoree  {Hans.  Pari.  Deb.  flcr.  3,  vol  vl  p.  589) ; 
and  the  difficulties  which,  he  admitted,  he  experienced  in  dealinf!  with  tho 
subject  of  secondary-  punishments.  On  that  occasion,  howercr  {30th  May, 
1832),  when  the  H!ouse  of  Commona  went  into  committee  on  the  BiE  for 
abolishing  capital  ptmishments  in  certain  4;asei,  Mr*  Campbell  said,  that 
after  much  consideration  and  experience  he  thought  the  Bill  highly 
beneficial.  On  the  exploits  whicn,  through  energy  of  character  and 
thorough  knowledge  of  the  interents  for  which  he  wan  legislating,  he  had 
at  an  early  period  of  his  parliflmentary  career  aecompliahed,  Lord  Camp* 
bell  may  rcdiect  with  honest  pride  and  satiafaction.  The  amelioration  of 
the  law  was  the  object  the  attainment  of  which  he  had  chiefly  in  view 
when  he  first  became  ambitiDua  of  a  seat  in  Parliament ;  and  he  speedily 
proved  the  sincerity  of  his  profess  ions  by  thij  earneatnoas  with  which  he 
applied  himself  to  the  laborious  taak.  An  outline  of  thcRe  Law  Amend- 
ment Acts  may  be  seen  in  the  volume  of  his  printed  speeches.  We  can 
only  here  make  a  bare  reference  to  the  Bubjects  of  tho  eQactments :  Fines 
and.  Recoveries  Abolition  Bill  (3  &,  4  Wm.  4,  c.  74)  i  the  Law  of  Descent 
(3  &  4  Wm.  4,  c.  106) ;  the  Law  of  Dower  {3  &  4  Wm.  4,  c.  106) ;  Pre- 
scription, or  the  Statute  of  Limitatioua  (3  &  4  Wm.  4»  e.  27) ;  the  Execu* 
tion  of  Wills  of  Real  or  Personal  Property  to  be  attested  by  two  Wit- 
nesses (9  Wm.  4  and  1  Vict.  c.  2B) ;  the  moaified  meaaure  ofiecting  Copy- 
hold Tenure  (4  &  5  Vict.  c.  25) ;  and  the  Imprisonment  for  Debt  Bill 
(1  &  2  Vict.  c.  110).  This  last  statute  its  author  regarded  as  giving  a 
greater  security  to  the  liberty  of  the  subject  than  that  given  even  by 
the  Habeas  Corpus  Act.  dompare  Hans,  Pari.  Deb,  ser.  3,  vol,  xxvi* 
pp.  568,  sqq. ;  and,  in  illustration  of  the  subject,  the  reader  may  consult  a 
pamphlet,  bearing  the  title,  "  A  Suhstitute  for  Sir  John  Cumpbeirs  Sum- 
mary Law  for  obUiining  Judgments  on  Bonda/'  &c.   Lond.  1835, 
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his  intrwtnfling  to  ite  notioe  tiie  subject  of  RegaUaticm;  and 
the  leoeptkm  whkh  his  Tiews  met  irith  finom  Fuliaincnt  and 
the  cmuitry  at  horjge  was  so  jnawfariw  tibat  it  must  hare 
discouraged  anj  man  leas  detennined  and  etiergtdc  than 
Mr.  Campbell  in  bis  cfibrts  to  cany  into  mwgaliun  s  scheme 
whidi,  he  bdiered,  coold  not  but  be  attended  irith  public 
benefit.  It  is  not,  of  eoane,  our  intentian  to  expound  the 
prindples  and  enferoe  the  advantages  of  legistntion  or  his- 
torical^ to  trace  its  progress  from  die  middle  of  lastcentniy 
down  to  the  present  time.^  It  is  sufficient  fcr  ns  to  remark, 
that  the  subject  had,  with  thetsanctkm  of  Lord  Brougham, 
while  he  held  the  Seals,  been  rerired  and  advocated  bjr 
Mr.  CsunpbdL  The  representatives  of  the  pec^e,  however, 
were  either  hostile  to  the  measure  or  indifferent  about  its 
success :  indeed,  the  minds  of  members  of  Fsiliament  had  been, 
as  he  affirmed,  grossty  abused  by  misrepresentations  cf  its 
nature  md  object.*  lliat  opposition  CHriginated  chiefly  among 
the  country  attorneys,  a  very  influential  daas  in  the  kingdom, 
who  apprehended  bom  the  enactment  cS  the  measure  into  law 
a  material  diminution  of  their  business,  and,  conseqnently,  of 
their  annual  income.  Accordingly,  by  petitions  to  the  House 
of  Commons  and  by  the  ex^tnse  of  their  influence  over  a 
large  class  of  members  of  Parliament,  they,  on  the  first  moye- 
ment  being  made  by  Mr.  Campbell,  effectually  arrested  his 
further  progre^.  Accident  combined  with  design  to  disappoiat 
him,  inasmuch  as,  on  the  very  night  for  which  he  had  given 
notice  of  his  motion  for  leave  to  bring  in  the  Bill,  a  party- 
question  having  drawn  a  crowded  house  and  called  forth  an 

*  Vide  the  "  Be^tration  of  Deeds  in  England,"  Ac.,  by  William 
Hazlitt»  Esg.,  Barnster-at-Law ;  Lond.  186l7ln  that  little  work  will  be 
found  a  lueid  outline  of  the  oriipn  and  progress  of  the  system  of  registra- 
tion as  well  as  an  aocnrate  amuysis  of  Lord  Campbell's  Bill.  As  to  the 
Beport  made  on  the  subject  by  the  commission  appointed  in  the  year 
1828,  subsequently  to  the  memorable  speech  of  Lord  Brougham  (then 
Mr.  Brougham)  in  the  House  of  Ckmimons,  on  the  state  of  the  law,  vide 
ibid.jpp.  13, 14, 15.    Mr.  Campbell  was  at  the  head  of  that  commission. 

»  Hans.  ParL  Deb.  ser.  3,  vol.  ii.  p.  346 ;  9th  Feb.  1831.  Lord  Mor- 
peth,  now  Earl  of  Carlisle,  stated  that  bis  constituents  in  Yorkshire  had 
unirenally  expressed  a  wish  to  be  exempted  from  the  operation  of  the 
Bill.    To  such  a  proposition  Mr.  CampbeU  could  not  assent. 
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animated  discussion^  Mr.  Campbell  was,  at  its  close,  under  the 
necessity  of  introducing  his  favourite  topic  amidst  general 
oonfusionj  and  ultimately  in  the  presence  of  only  a  few  strag- 
gling members,  who  neither  knew  nor  wished  to  know  anything 
about  the  registration  of  assurances.^  The  main  object  which 
Mr.  Campbell  had  in  view  was  simply  to  afford  to  all  the  means 
of  ascertaining,  by  search,  what  deeds  and  instruments  had 
been  registered,  and  to  provide  a  form,  by  observing  which^ 
a  deed  should  have  the  benefit  of  being  considered  a  restored 
deed;  an  operation  far  less  difficult  and  complicated  than 
others  which  are  daily  going  on  in  the  Oeneral  Post  Office  or 
the  Bank  of  England.  There  was  no  direct  opposition  to 
the  introduction  of  the  Bill,  although  Sir  Edward  Sugden 
remarked,  that  the  commission  which  had  been  appointed  to 
inquire  into  the  laws  affecting  real  property  was  authorized  to 
investigate,  but  not  to  originate  any  measure ;  and  Sir  Charles 
Wetherell,  considering  the  measure  "  fraught  with  the  greatest 
mischief/^  earnestly  hoped  that  the  House  would,  during  thediscus- 
sion  of  its  merits,  have  the  benefit  of  the  presence  of  every  county 
member  who  might  prefer  having  the  title-deeds  of  his  estate 
in  his  own  possession  to  their -being  consigned  to  ''the  recon- 
dite mausoleum  of  parchments  which  his  honomrable  and  learned 
friend  proposed  to  erect.''  Throughout  the  session  of  1880 
and  1831  the  measure  was  stationary :  even  its  author  and 
ardent  advocate  began  to  despair  of  success.  Neither  his 
imwearied  industry  nor  his  energy  of  character  could  surmount 
the  obstacles  which  were  thrown  across  his  path.'  He  was 
deeply  disappointed.  His  chief  motive  for  desiring  a  seat  in 
the  House  of  Commons  had  been,  that  he  might,  along  with 
other  suggestions  for  the  improvement  of  the  law,  have  the 
satisfaction  of  conferring  this  boon  upon  his  country ;  but  he 
was  "  fated  to  find  an  entire  indifference  to  all  such  matters  on 
both  sides  of  the  House.''     On  moving  the  second  reading  of 

>  "  Lord  Campbell's  Speeches,"  p.  429. 

2  Compare  his  "  Speeches,"  p.  426,  with  Hans.  Pari.  Deb.  ser.  3, 
vol.  i.  pp.  1233,  sqq.  Indeed,  the  latter  is  a  report  from  the  corrected  copy 
published  by  Lord  Campbell. 
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the  Bill/  lie  expressed  himself  as  being  anxious  to  obviate  the 
objections  of  those  who^  without  reason,  he  thought^  deprecated 
the  disclosure  of  their  private  affairs;  and  he  proposed  the 
insertion  of  such  a  clause  as  might  guard  against  the  appre- 
hended evil.  But  the  jealousy  of  the  landed  proprietors  was 
not  to  be  lulled  asleep  by  coaxing  or  concession.  At  last^ 
Mr.  Campbell^  losing  all  patience  and  all  hope^  told  them 
plainly^  "that  they  paid  dearly  for  their  mystery  and  secresy, 
and  had  their  business  badly  done  for  them  into  the  bargain ;'' 
a  taunt  which  was  instantly  parried  by  Sir  Edward  Sugden.^ 
Night  after  nighty  session  after  session^  nay^  Parliament  after 
Parliament^  was  this  topic  introduced^  in  one  shape  or  another^ 
without  any  practical  result :  there  was  motion  after  motion^ 
yet,  in  the  language  of  Coleridge, — 

'*  Never  a  one, 
Let  it  move  as  it  might,  could  ever  move  on." 

Mr.  Campbell  naturally  betr&yed  symptoms  of  smarting  under 
what  he  called,  "  the  organized  opposition^'  to  his  Bill :  he  was 
taunted  for  being,  on  the  occasion,  so  deaf  to  the  voice  of  the 
people  out  of  doors,  a  circumstance  not  at  all  reconcileable  with 
his  general  opinions:'  hints  had  "been  thrown  out,  most  unjustly, 
we  believe,  that  he  had  himself  an  eye  to  the  chief  registrarship 
under  his  own  Bill ;  *  and,  in  consequence  of  the  jealousies  of 

^  26th  September,  1831.     Vide  Hans.  Pari.  Deb.  vol.  vii.  p.  258. 

2  27th  January,  1832. 

'  Mr.  Pollok,  now  the  Chief  Baron,  alyly  threw  out  the  hint. 

*  Hans.  Pari.  Deb.  vol.  viii.  p.  492 ;  11th  October,  1831.  Compare 
pp.  855,  868,  881.  "  I  have  refused,"  said  Mr.  Campbell,  "  much  higher 
offices  than  even  the  chief  commissioner  under  this  Bill  could  hope  to 
enioy."--Han8.  Pari.  Deb.  vol.  viii.  p.  492,  11th  October,  1831.  In  cor- 
roboration of  the  disinterestedness  of  Sir  John  Campbell's  conduct  on 
another  occasion  we  may  refer  to  an  instance  with  which  he  has  himself 
supplied  us.  On  the  second  reading  of  the  Court  of  Exchequer  Bill 
(Scotland),  he  heartily  approved  of  the  abolition  of  that  Court,  although 
"  the  office  of  Chief  iBaron  was  one  which  he  was  by  law  competent  to 
hold,  and  the  duties  of  which,  perhaps,  without  overweening  confidence, 
he  might  consider  himself  not  unqualified  to  discharge;  and  it  would 
undoubtedly  be  very  agreeable  if,  in  his  old  age,  he  should  be  appointed  to 
an  office  which,  with  a  salary  of  4,000Z.  a  year,  would  impose  on  him  no 
further  trouble  than  to  dispose  of  five  cases  in  four  years." — Vide  Hans. 
Pari.  Deb.  ser.  3,  vol.  xii.  p.  202,  10th  Sept.  1832,  and  6th  Oct.  1832. 
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the  landed  ownera^  the  clamours  of  tlio  attorneys^  and  the 
igaorance  of  the  public^  he  d^ined  pressing  the  Bill,  *  which 
he  woidd  at  once  have  withdrawn,^  if  he  had  been  convinced 
that  the  public^  after  fully  comprehending  the  true  effect  of  iti 
proTLsionBj  waa   decidedly   hostile   to  the  measure*    It  was  a 
question,  he  conceit ed^  which  ought  to  be  fairly  and  openly 
discnssed :  he  eotirted  an  examination  of  ita  details^  and  from 
the  result  of  such  examination  he  would  fearlessly  appeal  to  the 
good  sense  and  honourable  f<^ling  of  the  country  gentlemen  of 
England ;  for  the  benefits  which  he  anticipated  from  the  adop- 
tion of  his  scheme  were  so  great  and  so  general  that  even  a 
ehance  of  realising  them  ought  not  to  be  saerificed  to  prejudioe. 
Witnessei  had  been  examined  in  the  select  committeCi  and  the 
whole  subject  had  been  considered  with  great  care.     But  in 
defiance  of  a  decided  and  almost  unanimous  report  in  favour  of 
it,  r^istanee  seemed  to  increase  rather  than  to  be  abated ;  and 
a  considerable  period  intervened  before  a  faToumble  opportunity 
occurred  for  the  re-introduction  of  the  Bill.    The  first  Iteport 
of  the  Registration  Commissioners,  which  appeared  in  the  year 
1850,  sanctioned  and  approved  of  a  general  register.     Accord- 
ingly, in  the  year  1851,  a  measure  for  the  registration  of  real 
property  was  recommended  in  the  speech  from  the  throne*     In 
the  month  of  February^  1851,  the  Lord  Chief  Justice  (Camp- 
bell) introduced  a  Bill  for  the   Eegi^tration  of  Aasnranees  in 
England  and  Wales,  which,   supported  by   Lord   Brougham, 
Lord  Beaumont,  and  other  noblemen,  was  read,  nem.  con.,  a 
second  time,   and   referred  to   a   select  committee.      Finally, 
liOrd  CampbeU,  on  the  6th  of  May,  1853,  moved  the  third 
reading  of  the  BiH,  and  once  more  entered  into  a  defence  of 
the  measure  as  tending  to  give  security  to  the  purchasers  of 
landed  property  ;  and,  after  a  few  remarks  from  Lord  St.  Leo- 
nards, who  persevered  in  his  opposition  to  the  measure,  ae  being 
impracticable,  and  as  involving  in  its  operation  an  enormous 
annual  expenditure,  it  was  adopted  by  the  House  of  Lords. 
What  may  ultimately  be  the  fate  of  the  Bill,  or,  in  the  event  of 

1  letli  July,  im%    Hana,  Pari.  Deb.  vol  xir.  p.  426* 
^  19th  January,  1832;  2nd  February,  1832, 
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its  being  enacted  into  a  law  by  both  Houses  of  Parliament^ 
what  definite  form  it  may  assnme^  is  stilly  in  the  twenty- 
third  year  of  its  existence^  a  matter  of  bare  and  uncertain 
speculation. 

The  unremitted  assiduity  necessary  to  the  acquisition  of  full 
and  accurate  information  on  the  topics  to  which  we  have 
referred^  and  the  intense  thought  expended  in  arranging 
materials  and  maturing  these  various  measures^  might  have 
been  fairly  regarded  by  any  man  as  proofs  of  a  faithful  dis- 
charge of  parliamentaiy  duties.  But  neither  the  conscience^ 
nor  the  ambition^  nor^  perhaps^  even  the  mental  habits  of 
Mr.  Campbell^  could  be  thus  satisfied.  Besides  beings  from 
day  to  day^  engaged  in  the  harassing  and  exhausting  occupa- 
tions of  bis  profession,  in  chambers  and  in  court,  he  mastered 
the  details  and  took  an  active  share  in  the  discussion  of 
every  subject  relating  to  the  general  policy  of  the  country, 
whether  it  affected  its  civil  or  ecclesiastical  affairs,  the  social 
improvement,  or  the  innocent  recreation  of  the  people. 

The  political  opinions  which  he  had  firom  an  early  period  of 
life  cherished  led  him,  of  course,  to  look  with  favour  on  any 
measure  which  he  conceived  might  extend  the  rights  and  con- 
solidate the  interests  of  his  fellow-subjects.  Thus  throi^hout 
all  the  tedious  and  perplexing  debates  which  took  place  in  the 
House  of  Commons,  during  the  year  1831,  on  the  Reform  Bill, 
Mr.  CampbeU  gave  a  sincere  and  zealous  though  by  no  means 
a  blind  or  indiscriminate  support  to  the  ministry.  He  protested 
against  hasty  legislation  on  a  great  question,  regretting  that  the 
statutes  had  swollen  to  their  enormous  bulk  in  consequence  of 
topics  being  submitted  to  the  consideration  of  the  House  with- 
out method  and  merely  on  the  spur  of  the  moment ;  ^  and  he 
proposed  an  amendment  with  a  view  to  guarding  against  an 
evasion  of  the  10/.  clause  by  the  conversion  of  a  weekly  hiring 
into  an  annual  tenancy.  His  suggestion  was,  that  no  tenant 
should  be  admitted  to  the  exercise  of  the  elective  franchise  who 
might  be  compelled  to  pay  his  rent  more  frequently  than  four 
times  a  year;  and  he,  at  the  same  time,  with  the  independence 
>  September  3rd,  1831. 
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of  spirit  which  has  marked  him  throughout  his  long  career^ 
met  some  signs  of  disapprobation  which  were  mimifeat  among 
his  political  friends  with  the  declaration,  that  he  "  cored  not  for 
the  taunts  which  proceeded  from  the  one  side  of  the  House,  or 
the  dissatisfiM^n  which  might  be  felt  on  the  other^  so  long  as 
he  boldly  discharged  what  he  considered  to  be  his  duty/'  ^  He 
approved  of  a  general  registry  of  votes  as  a  system  which 
had,  for  many  years,  benefidally  prevailed  in  Scotland :  -  he 
spoke  in  bitter  terms  of  the  borough  system  and  seemed  to  be 
thoroughly  conversant  with  the  process  of  manufacturing  votes  :> 
he  was  jealous  of  interference  with  the  details  of  the  Bill, 
either  within  or  without  the  walls  of  the  Commons^  House  of 
Parliament:  he  applauded  the  borough  of  Stafford  for  its 
disinterestedness/  and  his  native  county  of  Fife  for  its  en- 
lightened support  of  the  measure:  he  parried  the  thrust  of 
Sir  Robert  Inglis  and  he  snubbed  Mr.  Hunt.  The  former  having 
brought  under  the  notice  of  the  House^  certaki  sentiments 
which,  i^  the  excitement  caused  by  the  reform  movement  had 
been,  perhaps,  too  strongly  exiH*essed  in  the  Times  news- 
paper, Mr.  Campbell  thought  that,  under  the  peculiar  circum- 
stances of  the  country,  Parliament  ought  not  to  look  too 
strictly  to  such  ebullitions  of  opinion  or  feeling,  and^  as  he  felt 
convinced  that  the  mind  of  no  member  of  the  House  had  been 
affected  by  the  language  referred  to,  mischief  could  not  spring 
firom  it,  and,  consequ^tly,  there  was  no  necessity  for  inter- 
ference in  vindication  of  the  privileges  of  Parliament,  The 
opinions  of  the  latter  were  not,  he  maintained,  the  opinions  of 
the  people  of  England.^  At  the  risk  of  losing  some  popularity 
in  the  North  he  avowed  that  the  Scottish  people  had  reason  to 

^  Hans.  Pari.  Deb.  eer.  3,  vol.  vi.  pp.  625,  639. 

«  Ibid.,  26th  August,  1881. 

»  Ibid,,  vol.  iv.  p.  1361. 

^  April  19th ;  and  vide  Hans.  Pari.  Deb.  ser.  3,  voL  iii.  p.  1363. 

»  March  2l8t,  1831. 

«  Hans.  Pari  Deb.  ser.  3,  vol.  uL  p.  1361.  "He"  (Mr.  Hunt),  said 
Mr.  Campbell,  "  had  elicited  the  opinions  of  a  few  hundi^d  thousand 
persons,  oy  putting  leading  questions  to  them,  such  as  *  Would  joa  not 
rather  have  no  reform  than  such  a  reform  as  this  P'— to  which  a  multitude 
naturally  replied  in  the  affirmative." 
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be  satisfied  with  the  share  in  the  representation  wliich  had 
been  allotted  to  them^  and  reminded  his  countrymen  that  people 
frequently^  by  asking  too  much^  miss  that  to  which  they  are 
beyond  all  doubt  entitled.  He  objected^  however^  to  any 
attempt  at  disqualifying  the  clergy  of  Scotland ;  ^  and^  while  he 
deprecated  the  idea  of  a  body  of  clergy  whom  he  revered 
degrading  themselves  into  political  partisans,  he  could  not 
assent  to  a  stigma  being  cast  upon  them  by  its  being  enacted^ 
that  no  member  of  that  establishment  should  be  a  constituent. 
There  was  danger  in  rendering  disaffected  a  class  of  men  whom, 
on  account  of  their  great  influence  over  the  middle  and  lower 
classes  of  society,  it  was  of  the  utmost  importance  to  conciliate 
and  attach  to  the  State.  Nor,  in  point  of  fact,  would  such  a 
step  have  the  effect  of  detaching  from  political  contests  any 
clergyman  who  was  otherwise  inclined  improperly  to  mix  him- 
self up  with  the  political  controversies  of  the  day.  It  would, 
on  the  contrary,  in  conformity  with  the  principle^  mtvmar  in 
vetitum  semper  petimusque  nega^my  whet  the  appetite  of  those 
who,  actually  possessed  of  the  franchise,  might  probably  be 
very  indifferent  about  exercising  it. 

Though  too  clear-sighted  not  to  perceive,  and  too  ingenuous 
not  to  admit,  that  there  could  not  but  be  some  danger  in  the 
practical  working  of  a  great  untried  measure,  such  as  the 
Reform  Bill,  he  thought  that  the  peril  was  distant  and  pro- 
blematical, and  might  be  remedied,  if  not  "Wholly  averted.  He 
supported  the  measure  throughout  the  whole  debate,  in  all  its 
integrity;  and  although  the  Bill  introduced  by  Lord  John 
Bussell,  on  the  formation  of  Earl  Ghrey^s  ministry,  appeared  to 
him,  at  first  sight,  to  be  rather  too  sweeping  in  its  range,  he, 
on  consideration,  entirely  approved  of  it  as  being  at  once  safe 
and  prudent,  and,  with  one  or  two  comparatively  immaterial 
exceptions,  defended  it  in  the  House  of  Commons  with  great 
ability  and  with  much  accurate  knowledge.  The  speech  which 
he  delivered  on  the  second  reading  of  the  Bill  and  the  third 
night  of  the  debate,  was  temperate,  thoi^h  firm,  enlightened 
and  fair :  the  various  topics  were  naturally  and  clearly  arranged : 
the  language  was  simple,  luminous,  and  vigorous ;  and,  while 
»  June  6th,  1832.    Hana.  Pari.  Deb.  vol.  xiii.  pp.  489,  sqq. 
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arguing  in  &your  of  the  Bill^  he  admitted  that  constitutions 
cannot  be  made^  and  concurred  in  the  sentiment  of  Mr.  Fox, 
that, ''  If  by  some  interposition  of  Divine  Providence  all  the 
wise  men  who  ever  lived  in  the  world  were  assembled  together, 
they:  could  not  make  even  a  tolerable  constitution ;''  that  is,  a 
constitution  adapted  to  the  people  which  was  destined  to  live 
under  it. 

We  do  not  propose  to  fatigue  the  reader  with  a  dry  detail  of 
the  minor  prindples  advocated  by  Mr.  Campbell  or  the  opinions 
which  incidentally  dropped  from  him  during  this  busy  period  of 
his  career.  On  all  the  topics  of  the  day  he  gave  a  decided  and 
honest  opinion.  He,  for  instance,  sternly  resisted  ^  the  proposed 
disfranchiaement  of  Liverpool  on  an  allegation  of  bribery: 
he  considered  tithes  not  as  a  tax  which  might  be  repealed' 
but  as  property  which,  at  the  same  time,  he  should  like  to  see 
commuted :  he  vindicated  the  law  as  administered  in  British 
India  from  the  charge  of  inflicting  penalties  on  converts  from 
Hindooism  to  Christianity;^  and,  on  the  presentation  of  a 
petition*  for  the  abolition  of  the  Pilgrim-tax  in  India,  and 
praying  that  the  hereditary  estates  of  Hindoos  might  not  be 
forfeited  on  the  conversion  of  the  owners  to  Christianity,  he 
again  threw  doubts  upon  the  alleged  &ct,  and,  though  anxious 
to  see  the  blessings  of  Christianity  extended  throughout  the 
world,  he  hoped  that  the  religion  of  our  feUow-subjects  in 
India  would  be  interfered  with  as  little  as  possible.  In  short, 
a  tolerably  accurate  notion  of  the  industry  of  Mr.  Campbell 
may  be  acquired  bom  an  examination  of  his  parliamentary  life 
in  the  two  years  during  which  he  sat  as  representative  of 
Stafford,  inasmuch  as  many  of  his  subsequent  exertions  were 
devoted  to  the  fiiU  development  of  the  plans  which  had  been 
already  suggested  by  him,  and  as  the  discharge  of  ofBicial  duties 
subsequently  circumscribed  the  sphere  of  his  more  general 
labours. 

We  would  not  awaken  even  a  feint  echo  of  the  political  tempest 

*  Hans.  Pari.  Deb.  vol.  xiv.  p.  77. 

«  November  9th,  1830.    Compare  remarks,  23rd  December,  1830 ;  and 
Hans.  Pari.  Deb.  vol.  vi.  p.  591. 
5  February  4th.  1831.  *  October  14th.  1831. 

VOL.  L.  NO.  C.  C 
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which  raged  throughout  the  kingdom  during  the  year  1832. 
It  is  only  necessary  to  remind  the  reader  that  ministers  havings 
on  the  7th  of  May^  been  left  in  a  minority  in  the  House  of 
Lords  on  the  Reform  BiU^  Earl  Grey  and  his  colleagues  resigned 
office.  Then  followed  a  scene  of  much  political  excitement  and 
not  a  little  political  intrigue.  The  result  was,  the  speedy  re- 
sumption of  power  by  the  abdicated  minister  upon  his  own 
terms.  Mr.  Campbell  at  that  time  sat  in  Parliament  for  the 
borough  of  Dudley,  in  Worcestershire;  and,  having  been 
appointed  Solicitor-General  and  knighted  towards  the  close  of 
the  year,  he  presented  himself  once  more  before  his  constituents^ 
as  a  candidate  for  the  honour  of  representing  them  in  the  first 
reformed  parliament.  The  rival  candidate  was  Sir  Horace 
St.  Paul,  whom  he  defeated  by  a  majority  of  ninety  votes.  He 
challenged  inquiry  into  his  Parliamentary  conduct :  he  defied 
his  opponents  to  detect  a  single  sentiment  expressed  or  a  single 
vote  given  against  the  rights  or  liberties  of  his  country ;  and 
plainly  told  the  electors  that  if  they,  on  that  occasion,  returned 
an  avowed  Tory,  "  they  would  be  for  ever  memorable  in  the 
annals  of  infamy /^^  This  taunt  or  menace  was  not,  it  would 
appear,  forgotten  by  the  men  of  Dudley,  and  ere  long  the 
connection  between  their  representative  and  themselves  was 
dissolved.  This  circumstance,  too,  had  been  treasured  up  for 
future  use  by  his  political  adversaries;  for  his  oj^nent  in  the 
Radical  interest  at  Edinburgh,  a  Mr.  Ayton,  took  care  to  remind 
the  electors  of  the  northern  capital  that  "  even  the  paltry  town 
of  Dudley  itself  had  rejected  Sir  John  Campbell  because  he  was 
a  placeman.'^  The  elevation,  however,  to  official  dignity  and 
influence,  which,  as  it  had  been  alleged,  acted  as  a  repeUer 
among  the  sensitive  purists  of  Worcestershire,  proved  extremely 
attractive  to  the  common  sense  and  foresight  of  a  generation 
living  somewhat  nearer  to  the  Pole. 

Sir  John  Campbell  was  now  in  the  very  zenith  of  his  pubUc 
career.  The  rough  and  most  laborious  part  of  the  ascent  had 
been  passed  and  the  summit  of  the  mount  now  brightly  shone 

*  December  10th,  1832. 

2  Vide  Worcester  Merald,  for  14th  December,  1832. 
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in  view.^  '  We  may  at  tlds  stage^  however,  seaBonabl j  retire,  for 
a  moment,  firom  electioneering  strife  and  tlie  din  of  political 
debate,  to  throw  a  transient  glance  at  his  labours  and  his 
triumphs  within  his  strictly  professional  sphere.  We  might 
refer  to  the  yarious  series  of  Common  Law  Reports  for  abundant 
evidence  of  the  solid  learning  and  consummate  tact  displayed 
by  him  while  at  the  bar,  in  the  conduct  of  every  cause  with  the 
management  of  which  he  has,  either  as  junior  or  as  leading 
counsel,  been  engaged.  Always  wary  in  selecting  the  line  of 
action  or  of  argument  to  be  pursued  by  him  he  advanced 
towards  his  object  with  unerring  precision  and  indefatigable 
energy :  but  on  no  occasion  has  he  risen  to  a  strain  of  fervid 
eloquence,  nor  have  his  lightest  and  most  playful  sallies  ever 
smacked  of  genuine  wit.  He  fenced  not  with  the  poUshed 
Spanish  blade :  no  sharply-pointed  arrow  left  his  quiver :  he  has 
uniformly  fought  and  conquered  with  his  native  heavy  claymore. 
Constitutionally  calm  and  calculating,  frigid  and  unassailable 
by  any  temporary  excitement,  his  understanding  was  ever  awake 
to  detect  the  weakest  point  both  in  his  own  case  and  in  that  of 
his  adversary,  and  suflSciently  subtle  to  weave  a  veil  for  conceal- 
ment  of  the  one  or  seize  an  instrument  wherewith  to  lay  bare 
the  other.  For  the  general  truth  of  these  remarks  we  confi- 
dently point  to  the  authenticated  specimens  of  his  forensic 
powers.^  No  advocate  of  the  present  day  has  in  his  happiest 
efforts  surpassed  the  skill,  the  discrimination,  and  rapid  combi- 
nation of  ideas,  which  rendered  the  speech  of  Sir  John  Camp- 
bell, in  the  case  of  Norton  r.  Lord  Melbourne,^  so  memorable 
as  to  be  still  a  theme  for  the  reflection  and  admiration  of  the 
bar ;  and  his  address,  at  the  Central  Criminal  Court,  to  the 

^  He  sat  for  Stafford  during  the  years  1830,  1831 :  he  represented 
Dudley  from  the  month  of  December,  1832,  down  to  the  month  of  Feb- 
ruary, 1834 ;  and  he  was  returned  for  Edinburgh  in  the  month  of  June, 
1834,  which  city  he  continued  to  represent  down  to  the  year  1841.  He 
held  the  office  of  Solicitor-General  from  the  month  of  November,  1832, 
to  February,  1834,  when  he  was  appointed  Attomev-General.  In  No- 
vember of  that  year  he  resigned  office  ;  and,  having  oeen  re-appointed  in 
April,  1835,  he  continued  in  the  active  and  able  dkcharge  of^the  duties 
or  first  law-officer  of  the  Crown  down  to  the  month  of  June,  1841,  when 
he  was  appointed,  as  we  shall  immediately  see,  Lord  Chancellor  of  Ireland. 

2  "  Speeches  of  Lord  Campbell  at  the  Bar,"  &c.    Edinb.  1842. 

3  June  23rd.  1836. 
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jury  on  behalf  of  Francis  Hastings  Medhurst/  whcT  was  tried 
for  the  murder  of  a  fellow  pupil,  rises,  in  certain  passages,  to  a 
more  than  usually  touching  tone.  In  his  defence  of  the 
Times  newspaper^  he  was  unsuccessful;  but  there  are  em- 
bodied in  his  speech  some  sensible  observations  on  the  Law  of 
Libel.  The  speech  which  he  delivered  for  the  Crown  before  the 
House  of  Lords  on  the  trial  of  James  Thomas,  Earl  of  Cardigan, 
who  was  charged  with  the  offence  of  firing  with  a  loaded  pistol 
at  Henry  Gamett  Phipps  Tuckett,  with  intent  to  murder  him, 
is  remarkable'  only  on  having  been  the  occasion  out  of  which 
sprang  some  ill-judged  and,  we  believe,  unfounded  insinuations, 
that  Sir  John  Campbell  had  been  guilty  of  joining  in  a  pre- 
meditated scheme  to  ensure  the  acquittal  of  the  prisoner,  as  well 
as  an  allegation  that  the  line  of  argument  pursued  by  the 
Attorney-General  amounted  to  a  defence  of  duelling.  This 
charge  he  solemnly  repelled ;  and  viewing  the  matter  practically 
as  a  man  of  the  world,  he  subsequently  vindicated  the  right  of 
every  member  of  the  bar  to  shape,  in  defiance  of  misconception 
on  the  part  of  others,  his  argument  in  such  a  way  as  may  best 
promote  the  interest  of  his  client,  and  maintained  that  there  is 
'^  a  great  difference  between  a  general  approbation  of  duelling 
and  an  admission  that  an  officer  in  the  army  may  find  himself 
under  the  necessity  of  fighting  a  duel  to  preserve  his  reputation 
in  society,  and  to  prevent  disaster  from  being  brought  upon 
himself  and  his  family."  *  The  exertions  of  Sir  John  Campbell, 
while  conducting  the  prosecutions  before  the  special  commission 
at  Monmouth,  in  the  month  of  January,  1840,  were  of  great 
public  value  and  eminently  successful  in  their  results.  A  for- 
midable insurrection  was  met,  not  by  a  suspension  of  the  Habeas 
Corpus  Act  or  any  infraction  upon  public  liberty  by  the  enact- 
ment of  new  laws,  but  simply  by  the  vigorous  administration  of 
justice  in  strict  accordance  with  the  ancient  constitutional  laws 
of  the  kingdom.  And  as  his  speech  on  that  occasion  presents 
a  luminous  outline  of  the  Law  of  Treason,  so,  towards  the  close 

1  April  13th,  1839. 

»  The  Queen  v,  Laweon,  20tli  December,  1838. 

3  February  16th,  1841.     Vide  "  SpeecheB,"  pp.  422—426,  note. 

*  "  Speeches,"  pp.  480,  481,  note. 
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of  the  same  year^^  in  his  speech  for  the  Crown  on  the  trial  of 
J.  Hetherington,  for  blasphemouB  libel,  he  Tindicated  the  right 
and  asserted  the  obligation  of  the  civil  magistrate  to  eheck  the 
circulation  of  any  publication  which  assailed  the  foundations 
of  morality  by  vilifying  the  Christian  religion.^  Much  prudenas, 
he  admitted^  ought  to  be  exercised  in  selecting  cases  of  this 
description  for  prosecution;  but  "the  law  of  Englaud  sanc- 
tioned not,  and  the  administrators  of  the  law  could  not  tolerate 
attacks  upon  the  Christian  religion" — attacks  characterized  not 
by  calm  respectful  reasoning,  but  by  coarse  invective  and 
ribaldry. 

It  was  on  the  28th  of  May,  1834,  that  Sir  John  Campbell 
made,  for  the  first  time,  his  bow  before  an  Edinburgh  audience. 
He  was,  personally,  a  stranger  to  the  electors  of  that  city  ;  but 
the  adherents  of  the  party  to  which  he  belonged  had  smoothed 
the  path  for  his  approach  by  rehearsing,  if  not  exaggerating,  his 
merits,  and  he  felt  that  he,  Attorney- General  for  England, 
might  with  good  hope  of  success,  appear  as  a  candidate  to 
represent  the  capital  of  his  native  country.*  He  was  nominated 
by  the  Lord  Provost  of  "  Auld  Reekie,"  and  was  strongly  re- 
commended to  the  electors  by  Sir  T.  Dick  Lauder,  who  resided 
in  the  neighbourhood  and  was  well  known  to  the  bulk  of  tlie 
electors.  But  the  tact  and  electioneering  experience  of  Sir 
John  Campbell  rendered  all  extraneous  harangues  on  his  behalf 
quite  unnecessary.  As  he  had  flattered  the  ladies  of  Stafford 
he  knew  well  how  to  coax  the  men  of  the  north.  It  was  on 
this  occasion  that  one  or  two  expressions  dropped  from  him 

*  December  8th,  1840,  Compare  the  few  remarks  which  fell  from  Sir 
John  Campbell  in  the  House  of  Common b  on  the  11th  of  February,  \%W. 
Among  other  defects  in  the  state  of  the  Law  of  Libel,  he  mentioned  that 
of  the  consideration  of  the  truth  in  crimiEial  canes  bein^  excluded.  He 
ihonght  that  the  truth  ought  always  to  bo  admitted  in  evidence,  and 
allowed  to  go  to  the  jury.  Compare  Hana.  Pari.  Deb*  Tol.  Tiii,  p*  6 1  5th 
October,  1831. 

'  "  It  is  ntterly  impoesible,"  said  Sir  J.  Campbell,  *'  thafc  any  Govern- 
ment can  tolerate  such  a  scandalous  outrage  as  the  conduct  of  tbii 
tinhappy  man  (Taylor)  preaentB.  He  collected  a  multitude  of  people 
in  a  pnbUc  Iheatre,  and  burleiqued  the  moat  solemn  rites  of  our  TcfigioQ  : 
he  had  thus  insulted  all  the  feelings  which  the  community  most  reyercncci. 
It  ia  absurd  to  suppose  that  such  a  man  can  cxeite  sympathy." 

^  Sir  John  Cam  Hobliouso  had  been  inTited  to  stand  on  the  Whig  in- 
terest, but  he  declined  being  a  candidate. 


22  Lord  Campbell  : 

whicli  subsequently  became  themes  of  much  good-natured 
banter^  as  betraying^  oh  his  part^  a  certaiii  degree  of  self-com- 
placency in  the  contemplation  of  the  delightful  novelty  of 
knighthood :  "  Gentlemen^  electors  of  Edinbui^h^  and  fellow 
countrymen^  here  is  plain  John  Campbell  before  you  as  a  can- 
didate for  the  high  honour  of  your  suffrages/^  *  -je  -Jt-  * 
"  I  must  say  that  I  think  it  rather  hard  on  me  to  say  that  if  I 
had  been  merely  plain  John  Campbell,  I  might  have  been  elected^ 
and  that  all  hopes  of  my  ambition  being  crowned  with  success, 
must  be  for  ever  extinguished  by  the  eminence  to  which  I  have 
had  the  good  fortune  to  attain,^  *  are  sentiments,  which  however 
natural  and  proper  to  a  creator  of  his  own  fortune,  might  have 
been  prudently  concealed,  or,  at  all  events,  left  to  be  avowed 
only  by  the  partiality  of  friends.  Throughout  his  appearances 
in  Edinburgh,  however,  on  this  and  subsequent  occasions,^  he 
strictly  adhered  to  his  religious  and  political  creeds.  He  advo- 
cated, in  the  face  of  Scottish  dissenters — a  somewhat  rabid  race 
— ^the  connection  between  Church  and  State :  he  questioned  the 
policy  of  vote  by  ballot :  he  abjured  the  notion  of  triennial 
parliaments;  and  bitterly  rebuked  Mr.  Joseph  Hume.  His 
success  was  flattering :  he  was  placed  at  the  head  of  the  poll. 
From  that  moment  the  connection  between  Sir  John  Campbell 
and  the  constituency  of  Edinburgh  became  close,  confidential, 
and  perfectly  satisfactory  to  both  parties.  Gradually  feeling 
lamself  surer  of  the  ground  on  which  he  trod  he  was  less 
scrupulous  in  the  language  which  he  employed.  The  address, 
for  instance,  which  he  delivered  at  Edinburgh,  on  the  8rd  of 
January,  1835,  was  a  bold,  uncompromising  party-speech,  in 
which  he  availed  himself  of  every  incident  or  suggestion  which 
he  conceived  fitted  to  damage  the  ministry.  We  do  not  object 
to  this  in  political  warfare :  we  simply  state  the  fact.  AUuding 
to  the  royal  proclamation  for  the  dissolution  of  ParUament,  he 
exclaimed,  ''I  doubted  until  I  had  read  the  proclamation 
whether  the  present  ministry  could  have  the  folly — ^I  would 

'  Vide  the  Times,  for  June  2nd,  1834,  and  the  extraots  there  given  firom 
the  Caledonian  Mwcwry^ 

*  Vids  "  Speech  of  Sir  John  Campbell  at  Edinburgh,  3rd  January,  1835, 
on  the  Present  Crisis."    870.  Lond.  1836. 
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almost  say  the  wickedness — to  dissdve  the  iBrst  reformed  Parlia- 
ment  that  sat  in  Great  Britain/'  He  loudly  rang  the  dianges 
on  the  '*  Dictatorship"  of  the  Duke  of  Wellington  and  soouted 
the  popular  notion  of  ''not  men,  but  measures;''  fortifying 
himself  in  abhorrence  of  the  phrase  by  the  opinion  of  Edmund 
Burke.  While  deprecating  factious  opposition  to  the  ministry^ 
he  added :  "  but  if  they  remain  or  seek  to  remain  in  office  after 
a  vote  by  the  representatiyes  of  the  people,  that  they  do  not 
deserve  the  confidence  of  the  nation  and  do  not  eigoy  it,  the 
suj^lies  ought  to  be  withheld/'  He  professed  himself  a  firiend 
to  the  Church  of  England — although  in  many  respects  the 
establishment  might,  he  thought,  be  improved — as  well  as  a 
devoted  admir^  of  the  English  CJonstitution;  ''for  under  a 
pious  king^  the  people  enjoyed  more  liberty  than  could 
be  expected  under  a  president  or  any  magistrate  periodically 
elected :"  nor  would  he  "  trench  on  the  rights  and  privileges  of 
the  House  of  Lords ;  but  he  wished  their  lordships  were  more 
enlightened,  more  liberal,  mote  discerning;  that  they  knew 
better  tibe  sitnation  in  which  they  were  placed,"  and,  at  the 
same  time,  reminded  them  that  "nothing  could  endanger  the 
stability  of  that  branch  of  the  legislature  except  the  folly  and 
blindness  of  the  lords  themselves ;"  hints  and  admonitions  which 
we  unfeignedly  rejoice  to  think  Lord  Campbell  has  now  an 
opp(»rtunity  of  personally  addressing  to  Lord  Derby  or  Lord 
Ellenborough,  to  Ijord  Brougham  or  Lord  Lyndhurst,  none  of 
whom,  probably,  would  allow  his  counsels  to  pass  unheeded  or 
to  be  "as  water  spilt  upon  the  ground/' 

Although  we  are  inclined  to  agree  with  Counsellor  Bird  that 
"  ifs  a  tiresome  business,  this  l^slating,"  still  we  cannot,  in 
justice  to  our  readers  or  to  our  subject,  refrain  firom  pointing  to, 
at  least,  a  few  of  the  more  prominent  topics  which  were  brought 
under  the  review  of  Sir  John  Campbell  during  the  period 
which  immediately  preceded  his  retirement  firom  the  House  of 
Commons. 

*  These  words  were  uttered  ia  the  reign  of  William  IV.  The  monarch, 
however,  had  sanctioned  the  Eeform  Bill.  The  expression  conld  not  fail 
of  its  effect  upon  an  Edinburgh  audience.  Sir  John  Campbell  knew  his 
constituents ;  the  word  was  well  chosen  and  applied. 


24  Lord  Campbell  : 

Throughout  the  whole  of  the  period  during  which  he  held  the 
office  of  Attorney-General  he  took  an  active  part  in  the  trans- 
action of  the  public  business.  He  steadily  pursued  the  path  on 
which  he  had  entered^  and^  besides  Vigilantly  superintending  the 
progress  of  measures  which  had  been  already  originated/  he 
continued^  from  time  to  time,  to  introduce  new  Bills  of  great 
practical  importance.'  He  was  awake  to  the  calls  of  justice 
and  morality;  and^  free  firom  the  prejudices  of  habit  or  custom, 
while  weighing  the  claims  of  the  one,  and  from  bigotry  or  cen- 
soriousness  in  protecting  the  other,  he  vindicated  the  dedms  of 
both  upon  principles  of  pure  reason.^  Thus  he  conceived  that 
there  was  no  principle  of  common  sense  upon  whidi  counsel 
should  not  be  allowed  to  defend  a  prisoner  in  cases  of  felony,  as 
well  as  in  cases  of  misdemeanour.'*  The  freedom  of  pariia- 
mentary  election^  and  uniformity  in  the  law  of  marriage^^  were, 
each  in  its  tum^  commended  by  him ;  and  he  was  ready  to  be 
warmed  into  sympathy  towards  poking  printers^  devils''  or  per- 
plexed rate-payers.  His  speech  on  the  latter  topic,  delivered  in 
the  House  of  Commons,  on  Hie  14th  of  March^  1886  (Mr. 
Spring  Rice^  then  Chancellor  of  the  Exchequer,  having,  on  the 
preceding  evening,  moved  in  a  ccHnmittee  of  the  whole  House, 

^  March  11th,  1835  ;  on  the  second  reading  of  ^the  MI  relating  to  the 
execution  of  wills.    Hans.  Pari.  Deb.  ser.  3,  vol.  xxvi.  p.  860. 

*  March  17th,  1835,  when  he  moved  for  leave  to  lay  on  the  table  of  the 
House  a  Bill  to  improve  the  AdministratioB  of  Justice  in  the  Ecdesiaatical 
Courts.  Vide  Hans.  Pari.  Deb.  ser.  3,  vol.  xxvi.  pp.  914,  sqq.  Compare 
vol.  xxix.  p.  1106,  27th  July,  1836. 

'  Vide  nis  remarks  in  the  course  of  the  discussion  on  the  Glasgow  and 
Ayr  Eailway  Bill,  17th  March,  1837 ;  Compare  Hans.  Pari.  Deb.  vol.  xliii. 
p.  735.  He  expressedgreat  anxiety,  however,  to  prevent  wanton  desecra- 
tion of  the  Sabbath.    T^de  Hans.  Pari.  Deb.  ser.  3,  vol.  xxvi.  pp.  410,  865. 

*  February  17th,  1836.    Hans.  Park  Deb.  vol.  xxxi.  pp.  4.99,  600. 

*  Vide  his  remarks  on  the  Chatham  Election,  17th  and  19th  of  March, 
1835. 

^  Vide  the  debate  on  the  EcHuan  CathoHc  Marriage  Bill.  Sir  John 
Campbell  said  that  he  should  be  delighted  to  see  one  general  and  uniform 
mama^  law  for  England,  Ireland,  and  Scotland ;  for  members  of  the 
Established  Church,  and  for  all  denominations  of  Dissenters.  He  l^ught 
that  marriage  should  be  a  purely  civil  contract,  permission  being  given  for 
its  celebration  in  a  religious  manner  subsequently  to  the  act  of  the 
magistrate.    Hans.  Pari.  Deb.  ser.  3,  vol.  xxvi.  p.  1113. 

7  Vide  his  remarks  (11th  February,  1836 ;  Hans.  Pari.  Deb.  vol.  xxxi. 
p.  306),  on  Mr.  Hume's  motion,  that  all  Bills  should  in  future  be  engrossed 
m  a  plain  round  hand. 
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a  r^oltitioii  for  the  repair  and  maintenance  of  parocliiiil  churches 
and  chapels,  &c.j  a  measure  which  contemplated  the  abolition 
of  church-rates},  was  an  exceedingly  vigoroixs  and  argtimentative 
reply  ^  to  an  equally  able  speech,  which  had  been  delivered  by 
the  late  Sir  William  Follett.  While  Sir  John  Campbell,  how- 
eyer^  regarded  the  continued  existence  of  church-rates  aa 
detrimental  to  the  causa  of  religion  and  hostile  to  the  pubhc 
good,  he  confessed  that  he  had  but  little  sympathy  with  the 
Dissenters  in  their  opposition  to  the  levy.  They  were  not,  it 
would  appear,  suflSeiently  enthusiastic  in  the  cause.  They  *'  by 
no  means  showed  the  same  energy  to  get  rid  of  it  (the  le^  of 
church-rates)  as  did  the  Church  to  support  it.  They  strongly 
urged  the  adoption  of  a  measure  for  the  abolition  of  church- 
rates  ;  they  professed  warmly  to  approve  of  the  one  suggested, 
which  was  certainly  highly  favourable  to  them ;  but  when  the 
struggle  came,  they  quailed  and  left  the  Government  without 
any  adequate  counterpoise  to  the  euthusiaatic  opposition  which 
the  mistaken  zeal  of  the  Church  called  forth:" 

In  the  spring^  of  the  year  18S5,  Lord  John  Russell  carried, 
by  a  majority  of  thirty -three  votes,  a  resolution  for  inquiry  into 
the  temporalities  of  the  church  of  Ireland — a  result  which,  it 
may  be  recollected,  led  to  the  resignation  of  Sir  Robert  Peel 
and  the  formation  of  the  cabinet  of  Lord  Melbourne.  It  wa« 
on  the  fourth  night  of  the  debate,  when  the  convenience  of  the 
public  and  the  impatience  of  the  members  demanded  an  ap- 
proach, at  least,  to  brevity  on  the  part  of  those  who  intended  to 
address  the  House,  that  Sir  John  Campbell  once  more  threw 
out  his  views  in  a  very  effective  speech.  His  leading  principle 
was,  that  inaamnch  as,  with  reference  to  Ireland^  the  funds  of 
the  Established  Church  were  excessive^  these  ought  to  he 
reduced,  and  the  surplus  so  created  be  applied  to  the  education 
and  general  improvement  of  Christiana  of  every  denomination 

'  It  was  on  tMi  occaaion  tliat  the  skirmish  took  place  between  Jjord 
Stanley  (now  earl  of  Derbj)  aad  Sir  John  CmnpbelL  The  complaint  of 
the  latter  was  that  Lord  Stanley  had  made  an  unnecesBarily  severe  attack 
upoa  him.  It  wa^  under  this  unpression  that  Sir  John  Campbell  penned 
hifl  "lietter  to  the  Bight  Hon.  Lord  Stanley  on  the  Lnw  of  Church 
Itates," 

-  M^ch  3rd,  1835- 


26  Lord  CampbeU : 

m  tbat  isIieulLd.  He  n^cmled  the  idea  that  converts  to  Protest- 
antism could  be  made  by  a  numerous  staff  of  "  oongregationless'' 
cleargymen :  he  doubted,  under  such  circnmstances,  the  reality 
of  what  had  been  called  the  expansive  quality  of  Protestantism ; 
and  flatly  denied  that  Church  property  is  inalienable.  Such  a 
doctrine,  he  maintained,  had  no  warrant  in  reason,  in  Scripture, 
or  in  the  law  of  the  land.  On  the  contrary,  he  denounced  it  as 
a  remnant  of  heathenism,  which,  along  with  many  other  ntes 
and  practices  drawn  £rom  the  same  source,  had  been,  through 
Papal  influence,  incorporated  with  the  Papal  church.  K  the 
question  were  res  integra,  he  might  have  had  much  hesitation 
in  assenting  to  a  Protestant  establishment  in  Ireland ;  and,  at 
all  erents,  he  was  of  opinion  that  the  nationally  endowed  church 
in  that  coimtry  ought  to  be  accommodated  to  the  religious 
wants  of  the  Protestant  people. 

Among  other  ecclesiastical  arrangements  he  gave  much  of 
his  attention,  as  mi^t  have  been  expected,  to  the  long  and 
bitterly  vexed  question  respecting  the  Annuity-tax  in  the  city 
of  Edinburgh ;  a  tax  which  is  levied  on  the  inhabitants  fDr  the 
support  of  the  clergy  of  the  Established  Church.  He  earnestly 
desired  the  abolition  of  that  tax ;  but,  at  the  same  time,  he 
dedined,  so  long  as  it  might  be  legally  exacted,  to  sanction  any 
refusal  on  the  part  of  Dissenters  to  pay  it.^ 

The  question  of  municipal  reform  was  a  &vourite  theme 
with  him  throughout  the  latter  part  of  his  parliamentary 
career ;  ^  and  in  the  discussion  of  the  pcnnt  of  pri^ege '  arising 
out  of  the  case  of  Stockdale  v.  Hansard,  he  took  an  active  part, 
both  at  the  bar^  and  in  the  House  of  Commons. 

^  Fi(2&  Hans.  Pari.  Deb.  ser.  3,  vol.  xxxiii.  p.  328. 

*  Vide  Hans.  Pari.  Deb.  ser.  3.  vol.  xxvi.  27th  February,  1835 ;  ibid, 
voL  xnx,pai9im  ;  vol.  xxxi.  o.  165,  on  which  occasion,  he  moved  for  leave 
to  lay  be&re  the  House  a  Bill  to  alter  and  amend  the  Municipal  Corpora- 
tion Act  of  the  preceding  year;  for,  although  that  Act  had,  upon  the 
whole,  worked  well,  its  operation  might,  he  conceived,  be  rendered  more 
easy  and  more  pezfect.  It  was  not  wonderful  that  in  a  measure  of  so 
sweeping  a  character,  some  amendments  shoidd  be  necessary. 

3  «  The  privilege  of  Parliament,"  says  Hallam  C<TheMiddle  Ages,"  voLiii. 
p.  149),  "an  e^nsive  and  singular  branch  of  our  constitutional  law» 
which,  in  one  at  least  of  its  aspects,  may  be  traced  beyond  even  the  reign 
of  the  princes  of  the  Lancastrian  line." 

^  April  23rd,  24th,  25th,  1839.   This  speech  is  a  treatise  on  the  tabjeet: 
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At  tiiifi  period  Sir  John  Campbell  gradually  withdrawB  from 
the  observatioit  of  one  engaged  in  trftcing  hii  movements  in 
Farliament,  Indeed^  on  the  10th  of  March^  1841^  he  ii  foimd 
defending  himself  againat  a  eharge  of  shrinking  from  his  par^ 
liamantary  duties;  and  at  last  he  totally  difiappeara  firom  the 
benches  of  the  Lower  House. 

A  very  critical  juncture  in  the  official  history  of  Sir  John 
Campbdil  ere  long  followed ;  and  it  may  be  useful  to  rccal  the 
&ete  in  ILluatration  of  the  perils  and  ^^  hair-breadth  escapes''  to 
which  even  the  most  faithful  and  able  members  of  an  adminis- 
tration  may,  ia  the  courae  of  political  events,  be  sometimea 
exposed.  The  circnmstances  connected  vrith  the  tmnsaction  to 
which  we  refer  were,  at  the  timc^  tlie  subject  of  much  remark, 
and  cannot  be  remembered  without  a  smile*  The  cabinet,  upon 
the  popularity  and  prosperity  of  which  depended  all  the  hop^ 
of  its  inde&tigable  Attorney- General,  finding  itself,  about  the 
middle  of  the  yeax  1841^  in  an  exceedingly  pre<^rioua  position^ 
naturally  felt  anxious  to  provide  for  the  dignity  and  emolument 
of  a  high  legal  functionaryj  who  had  long  and  zealously  served 
the  State.  The  plan  originally  proposed  for  the  attauimeut  of 
this  end  vras,  the  enactment  of  a  statute  "  for  facilitating  the 
administration  of  justice  in  Equity  i"  but  unfortunately  it  had 
been  found  necessary,  in  the  preceding  year,  to  abandon  that 
scheme,  in  consequence  of  difficidties  arising  with  reference  to 
a  satis&ctory  distribution  of  the  patronage  which  must  have 
been  created  by  the  success  of  the  measure.  The  subject,  how- 
ever, was  once  more  submitted  to  the  consideration  of  the 
House  of  Commons  by  Lord  John  Eussell;  who,  when  he 
found  that  ParUament  would  not  admit  of  its  provisions  being 
brought  into  operation  until  a  few  months  had  elapsed,  with 
more  impatience  and  haste  than,  after  the  lesson  which  he  sub- 
sequently received,  he  will  probably  for  the  future  betray,  threw 

evety  topie  ^Kiimeeted  with  it  is  exhauatad  by  him :  oompajr«  Hans.  Pari. 
Deb.  voL  xlviLpp*  1192,  *Jg^  ;  vol,  xlviii,  pp.  391,  ^69 ;  and  mde  the  re- 
us wis  of  Mr.  Pembei^n,  who  charged  the  Attomey-GeBeral  with  incon- 
sistency :  ibid.  p.  370,  Compare,  hbweveri  voL  Hii-  pp*  288,  394  wheft 
Sir  Jomi  Oampbell  rebuta  tho  charge  of  mcoiiBifiteni?y  whioh  had  been 
alleged  against  him.  Fide  oJbo  on  the  general  fliibject,  voL  li.  in  the 
beguming  of  the  year  IB4/} ;  voL  Ui.  p.  I1&5. 
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up  the  Bill.  The  simple  and  fair  suggestion  made  to  the 
minister  was,  thieit  the  appointments  under  the  Act  should  be 
deferred  until  a  new  Parliament  had  assembled.  It  was  neither 
desirable  nor  consistent  with  political  usage^  that  a  new  and 
untried  modification  of  the  judicial  system  of  the  country 
should  be  carried  into  effect  by  a  ministry  which  was  on  the 
eve  of  retiring  from  power  and  of  being  thus  withdrawn  from 
all  official  responsibility ;  and^  accordingly^  the  current  of  public 
Opinion  ran  very  strongly  against  the  motives  of  the  ministry 
in  its  mode  of  dealing  with  its  own  ^'Administration  of  Justice^' 
BiU.  The  ministry  could  not  but  anticipate  its  speedy  fall. 
That^  however^  was  no  good  reason  for  a  vigorous  Attomey- 
Gteneral  permitting  himself  to  be  buried  in  its  ruins ;  and  yet 
such  had  very  nearly  been  the  fate  of  Sir  John  Campbell. 
Confiding  in  the  good-will  and  power  of  the  minister  to  elevate 
him  to  judicial  station  he  had  in  the  meantime  taken  no  pre- 
cautions to  secure  his  re-election  as  representative  of  Edinburgh ; 
so  that^  when  the  '*  Administration  of  Justice^'  Bill  was  with- 
drawn^ he  stood^  as  perhaps  he  would  have  said,  "  betwixt  the 
de'il  and  the  deep  sea.''  But  hope  had  not  expired,  for  Lord 
Plunkett  was  stiU  alive.  If  the  Irish  Chancellor,  venerable  for 
his  years,  his  eloquence,  and  the  association  of  his  name  with 
much  that  is  great  in  the  intellectual  history  of  his  country, 
could  be  quietly  moved  aside.  Sir  John  Campbell  might  take 
his  place  and  the  political  puzzle  be  solved.  The  most  dis- 
tinguished member  of  the  English  Bar  might  well  have  been 
proud  to  hold  the  Seals  which  dropped  from  the  hands  of  one  of 
Ireland's  true  patriots  and  orators ;  but,  on  this  occasion,  those 
Seals  were  wrested  from  his  grasp.  The  negotiation  which  was 
ixnmediately  opened  with  his  lordship,  on  the  part  of  the 
Government,  proved,  in  the  first  instance,  unsuccessful.  Lord 
Plunkett  considered  it  due  to  the  character  of  the  Irish  Bar 
to  decline  being  a  party  to  any  arrangement  by  which  Sir  John 
Campbell,  however  eminent  he  might  be  for  his  knowledge  of 
the  Common  Law,  should  be  placed  at  the  head  of  the  Equity 
branch  of  jurisprudence  in  Ireland;  while,  at  the  same  time, 
he  felt  the  greatest  reluctance  to  sanction  a  series  of  proceedings 
which  the  public  could  not  but  consider  as  a  flagrant  job.     The 
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affair  began  to  assume  a  serious  aspect.  The  Gbyemment  was 
ni^nt:  the  Irish  Chancellor  was  perverse;  and  the  English 
Attomej-General  was  uneasy  about  the  possible  issue  of  the 
conflict.  Never  had  a  servant  of  the  Crown  discharged  his 
official  duties  with  more  learning  and  tact^  with  more  ability 
and  zealj  than  had  Sir  John  Campbell  during  five  long  and 
laborious  years.  His  right,  according  to  political  and  profes- 
sional etiquette,  to  advancement  was  unquestionable :  his  claims 
were  paramount,  and  such  the  Ministry  admitted  them  to  be ; 
but  men  of  honour  instinctively  shrink  from  undue  precipitancy 
in  unceremoniously  dismissing  one  public  servant  simply  to 
make  room  for  another.  No  time,  however,  could  be  lost,  and 
more  energetic  measures  were  accordingly  adopted.  There  was 
indignation  in  Dublin  and  distraction  in  Edinburgh  :  even  the 
address  of  his  colleague,  Mr.  Macaulay,  had  been  for  a  few 
days  withheld  in  the  hope  of  his  receiving  intelligence  as  to  the 
course  contemplated  by  the  Attorney-General,  with  a  view  to 
their  starting  fairly  abreast  and  reaching  the  goal  together  in 
triumph.^ 

It  was  at  this  critical  moment  that  Lord  Ebrington  appeared 
upon  the  scene  and  succeeded  in  extorting  from  Lord  Plunkett 
the  resignation  of  his  high  office.  The  communication  of 
the  Lord  Lieutenant,  though  in  form  a  request,  was  in  sub- 
,  stance  and  spirit  a  command.  No  judge,  no  man  of  honour 
could,  without  degradation,  hold  for  a  single  day  the  Lish 
Seals,  after  having  received  the  letter  of  Lord  Ebrington  ,*  who 
requested,  as  a  particular  favour  to  himself,  that  Lord  Plunkett 
should  resign,  and  condescended  to  enforce  his  application  by 
an  allusion,  in  no  ambiguous  terms,  to  the  many  favours  which 
had  been  conferred  by  the  Government  upon  the  Lord  Chan- 
cellor of  Ireland.*    A  remonstrance  j&om  such  a  quarter,  and 

^  Vide  the  Times,  for  2l8t  and  22nd  June,  1841 ;  and  compare  the 
Edinbwgh  Courant  of  17th  June,  1841. 

*  It  is  only  fair  to  refer  the  reader  to  a  speech  delivered  by  Mr.  Dawson 
in  the  House  of  Commons,  on  the  6th  of  March,  1832 :  Hans.  Pari.  Deb. 
ser.  3,  vol.  x.  p.  1210.  When  we  consider  the  many  lucrative  appoint- 
ments which  his  family  in  all  its  branches,  lineal  and  collateral,  in  the 
churdi  and  in  the  law,  enjoyed,  we  do  not  pretend  to  share  in  the  spurious 
sympathy  which  one  or  two  of  the  journals  of  the  day  endeavoured  to 
excite  on  behalf  of  one  who  had  contrived  to  endow  his  kindred  with 
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couched  in  such  language  was  deririve.  Lord  Plunkett  imme- 
diately put  himself  into  communication  with  Lord  Melbourne 
and  forwarded  to  the  Home  Office  his  resignation  ol  the  Irish 
Seals.^  That  the  official  position  of  Sir  John  Campbell  was  at 
this  period  sufficiently  perplexing  may  be  inferred  from  the 
fact^  that  on  the  17th  of  June  he  solicited  the  suffices  of 
the  citizens  of  Edinburgh  and  on  the  18th  he  was  actually 
Lord  Chancellor  of  Ireland.  Within  a  few  days  he  was 
elevated  to  the  peen^e.^ 

In  the  meantime^  Lord  Hunkett  was  not  allowed  to  withdraw 
in  silence :  words  of  respect  and  sympathy  met  him  on  all 
hands :  and  if  any  cirenmstance  could  have  soothed  the  irrita- 
tion and  chagrin  produced  on  his  mind  by  the  haste  and  wanton 
harshness  with  which  his  resignation  was  pressed  upon  him^  he 
must  have  been  in  some  measure  reconciled  to  his  lot  by  the 
language  addressed  to  him,  on  the  part  of  the  Irish  Bar,  by 
Mr.  Serjeant  Greene,  who,  as  representing  that  body,  expressed 
the  deep  sense  which  every  member  of  it  entertained  of  the 
ability,  learning,  patience,  and  assiduity  which  had  marked  his 
lordship's  administration  of  the  high  office  which  he  had  so 
long  filled  with  honour  to  himself  and  to  the  profession.  In 
the  course  of  the  very  brief  remarks  which  dropped  from  his 
lordship  in  reply,  he,  after  alluding  to  the  fsict,  that  the  advanced 
pmod  of  life  at  which  he  had  arrived  must  of  itself  have 
induced  him,  at  no  distant  period,  and  independently  of  the 
events  which  had  happened,  to  retire  from  public  life,  observed : 
"With  regard  to  the  particular  circumstances  which  have  occa- 

ample  incomes  from  the  public  frmds  for  the  discharge  of  duties  which 
imposed  no  severe  demand  upon  the  capacity  or  time  of  the  various  in- 
cumbents of  those  several  rich  ecclesiastical  and  civil  offices. 

1  June  17th,  1841. 

'  "  The  Queen  has  been  pleased  to  direct  letters  patent  to  be  passed 
under  the  Great  Seal,  granting  the  dignity  of  a  Baron  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  unto  Sir  John  Campbell,  knight, 
her  Majesty's  Attorney-General,  and  the  heirs  male  of  his  body  lawfully 
begotten,  by  the  name,  style,  and  title  of  Baron  Campbell,  of  St.  Andrews, 
in  the  county  of  ^Fi£e."~-OazeUe,  22nd  June,  1841.  We  must  not  be  so 
ungallant  as  to  omit  remarking,  that  Lady  Campbell  had,  in  l^e  year  1836, 
been  created  Baroness  Stratheden.  Mary  Elizabeth  Campbell  is  the  eldest 
daughter  of  the  first  Baron  Abinger,  by  the  third  daughter  of  Peter 
Campbell,  Esq.,  of  Kilmorey,  Argyleshire :  she  was  bom  in  1796,  and  she 
married  Mr.  Campbell  in  1821. 
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sioned  my  retirement,  I  think  it  a  duty  which  I  owe  to  myself 
and  to  the  membeiB  of  the  Bar  to  state,  that  for  my  retirement, 
on  thk  occafiioiij  I  am  not  in  the  amalleat  degree  answerable^ 
I  hare  neither  directly  nor  indirectly  sanctioned  tt^  and,  in 
giving  my  assent  to  the  proposal  which  was  made  to  me  of 
retiring,  I  was  governed  solely  by  ita  baring  been  requested  of 
me  as  a  personal  &Tour  to  do  so  by  a  person  to  whom  I  owe 
such  deep  obligationa  that  an  irresistible  sense  of  gratitude 
made  it  impossible  for  me  to  do  anything  but  wh^t  I  have 
done/*  ^  The  ewU  necessary  to  the  regular  development  of  the 
plot  in  the  progress  of  this  politico-judicid  interlude  having 
been  arranged,  the  piece^  supported  by  the  coolness  and  skill  of 
the  actors,  ran  on  smoothly  and  success^dly  to  its  very  pleasant 
denouement: — ^the  retirement  of  the  hem  into  private  Ufe, 
with  a  pension  of  4,000/,  per  annum.  The  very  strong  feeling 
of  dissatisfaction  which  prevailed  among  professional  men  in 
Ireland  could  not  be  concealed.  The  junior  members  of  the 
Irish  Bar  were  roused  into  indignation  at  a  proceeding  which 
they  cho&e  to  interpret  as  an  insult  to  their  entire  body :  nor 
were  they  altogether  restrained  from  the  expression  of  their 
sentiments  by  their  graver  and  more  calculating  seniors*  With 
more  zeal  than  discretion,  a  requisition,  to  which  the  latter 
class  declined  being  a  party,  was  prepared  and  signed  by  the 
younger  barristers ;  and,  in  fiutherance  of  it,  a  meeting  was  held 
at  the  "  Four  Conrts,*^  with  a  view  to  taking  into  consideration 
the  measures  which  ought  to  be  adopted  in  consequence  of  the 
appointment  of  Lord  Campbell  to  the  Irish  Seals*  These 
gentlemen  repudiated  the  notion  that  their  remonstrance  could 
be  regarded  as  unconstitutional^  it  was,  they  maintained, 
demanded  by  every  consideration  of  self-defence,  inasmuch  as 
the  privileges  of  the  Bar  had  been  infringe, '^    Whatever  differ- 

*  Few  men  can  he  more  indebted  than  has  bet n  Lord  Campbell  to  the 
legal  Tirtue  of  resignation';  ^e  exercise  of  the  moral  grace  was  left  to 
Lord  Plnnkett. 

^  The  first  resolutioa  sanctioaed  by  this  assemblage  of  Irish  barriitera 
may  be  taken  aa  a  sample  of  the  epint  of  wisdom  whieh  reigned  therein ; 
"filesolyed,  that,  inaemuch  as  all  judicial  appoiatmenta  in  England  are 
made  from  the  English  Bar,  bo  all  judicial  flppointments  in  Ireland  ou^ht 
to  be  made  from  the  Irish  Bar.*'  Another  objection  taken  by  tbe  meeting 
to  Lord  Campbell  was,  that  he  had  no  acquaintanc-e  with  practice  in 
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ence  of  opinion  may  exist  concerning  the  policy  or  imprudence 
of  the  course  pursued  by  these  individuals  and  the  principle  of 
selection  which  they  would  have  prescribed  to  the  Ministry  of 
the  day,  there  can  be  no  doubt  that  in  Dublin  a  very  strong 
feeling  prevailed  against  the  appointment  of  Lord  Campbell  to 
the  Irish  Seals.  Those  who  were  unwilling  to  withhold  from 
him  the  tribute  of  praise  which  he  had  earned  by  his  industry 
and  talents  could  not  be  easily  reconciled  to  the  unscrupulous 
precipitaijpy  with  which  the  arrangement  had  been  cioncluded. 
The  notoriously  precarious  position  of  the  Cabinet  gave  much 
meaning  and  weight  to  the  storm  of  discontent,  amounting  in 
some  instances  to  disgust,  which  burst  forth  from  the  public 
press  of  England  and  of  Ireland.  So  deep  was  the  unfavourable 
impression  produced  upon  the  minds  of  tory,  whig,  and  radical, 
that  much  lukewarmness  was  anticipated  on  behalf  of  the 
ministerial  interest  at  the  elections,  which  were  not  far  distant. 
But,  while  all  those  explosions  of  patriotic  and  professional 
wrath  had  well  nigh  frightiened  the  isle  from  its  propriety.  Lord 
Campbell  was  quietly  preparing  himself  for  a  visit  to  Ireland ; 
a  visit  which  he  knew  was  to  be  a  very  short  one,  and  which, 
although  it  could  not  fail  to  assume,  with  reference  to  some  of 
its  accompaniments,  a  sort  of  mock  solemnity,  he  frirther  knew 
was  to  be  followed  by  a  speedy  retirement  and  a  substantial 
reward.  Accordingly,  on  the  28th  of  June,  Lord  Campbell 
landed  at  Kingston,  and  proceeded  to  the  Irish  Capital.  On 
the  2nd  of  July  the  inner  and  outer  bars  of  the  Court  of 
Chancery  were  crowded  with  members  of  the  profession,  all 
anxious  to  catch  a  glimpse  of  Lord  Plunketfs  successor.  The 
new  Chancellor,  having  entered  the  Court  about  eleven  o'clock, 
intimated  that  he  could  only  hear  short  causes  before  closing 
the  sittings :  he  heard  one  or  two  such  causes ;  and,  on  the 
following  day,  along  with  the  sittings  closed  the  judicial  career 

equity,  and  that  they  would  really  have  to  instruct  him  in  its  very  ele- 
ments before  they  could  submit  to  his  decisions.  We  conceive  it  to  be 
due  to  the  character  of  the  senior  members  of  the  Irish  Bar  to  state  that, 
besides  declining  to  attend  the  meeting  referred  to,  thev  drew  up  and 

Published  a  protest  against  the  above  resolution.     Vide  the  Times,  24th 
ime,  1841. 
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in  Ireland  of  Lord  Campbell.^  Before  the  end  of  July  he  had 
taken  his  departure  for  Enghind,  leaving  behind  him  not  one 
single  trace  of  official  duties  discharged  or  public  benefits 
conferred.  At  the  conclusion  of  the  sittings^  no  doubt,  after 
Term  he  delivered  an  address®  to  the  Bar,  on  the  necessity  of 
reform  in  the  administraticm  of  justice  in  Courts  of  Equity; 
atopic  which  must  have  sounded  strangely  in  the  ears  of  men 
who  had  recently  avowed — ^whether  correctly  or  in  error  is  quite 
another  question — that  they  had  no  confidence  in  his  knowledge 
of  the  science  which  it  was  his  duty  to  expound  and  apply. 
The  vague,  general  remarks  which,  on  this  occasion,  fell  from 
his  lordship,  formed  a  striking  contrast  to  the  pointed  and  well* 
chosen  sentences  of  valedictory  respect  which  he  had,  a  few 
months  before,  in  the  name  of  the  Bar,  with  much  simplicity, 
feeling,  and  discrimination,  addressed  to  Mr.  Justice  Litdedale, 
on  the  occasion  of  the  retirement  of  that  venerable  judge  from 
the  Bench.' 

Thoughout  these  proceedings,  questionable  in  their  inception, 
precipitate  in  their  progress,  and  extremely  ludicrous  in  their 
close,  we  absolve  the  eminent  subject  of  this  memoir  from  all 
responsibility.  An  Attorney-General,  it  is  true,  ought  to  take 
the  chances  of  his  party  and  must  rise  or  fall  with  the  cabinet 
whose  servant  he  is ;  but,  at  the  same  time,  no  one  can  justly 
blame  him,  if  he  urges  his  claims  for  the  recompense  of  his  toils. 
Sir  John  Campbell  had,  as  we  have  seen,  during  many  years 
laboured  with  ability,  zeal,  and  success,  and,  as  the  first  law 
office  of  the  Crown,  had  vindicated  the  law  and  the  morality 
of  England  by  the  masterly  manner  in  which  he  had  conducted 
prosecutions  of  the  highest  public  importance :  his  relation  to 
his  northern  constituents  had  been  materially  and  unfe.vourably 
affected;  and,if  his  claims  upon  the  ministry  had  been  tamely  with- 
drawn,  it  is  possible  that  they  might  never  again  have  been  recog- 
nised.  Wisdom  is  ever  justified  of  her  children.  Sir  John 
Campbell  knew  that  even  prospectively  he  was  right  in  taking 

*  Lord  Campbell  resigned  the  office  of  Lord  High  Chancellor  of  L*eland 
at  Trinity  Term,  1841,  after  a  tenure  of  it  extendmg  to  sixteen  days.  He 
was  succeeded  by  Sir  Edward  Sugden. 

2  July  17th.  *  February  8th,  1841. 

VOL,  L.  NO.  C.  D 
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the.poedtion  wliich  he  then  occapied ;  for  by  sacrificiiig  his  re- 
tiriiig  pension  he  ooidd  offer  a  iofiietf  to  any  ministry  which  might 
be  willing  to  avail  itself  of  his  valuable  services.  The  transaction^ 
though  a  subject  of  mnch  comment — of  lugubrious  declamation 
and  of  light  sarcasm — ^at  the  time  when  it  occurred^  was  speedily 
hidden  &om  public  view  amidst  the  dust  raised  by  the  electBons 
which  immediately  followed.  We  have  recalled  the  incidents  in- 
terwoven with  it  as  being  illustrative  of  an  instructive  episode  in 
the  history  of  parties.  If  a  transient  shade  was  from  the  state 
of  the  political  atmosphere  thus  thrown  athwart  the  path  of 
Lord  Campbell^  it  was  only  that  he  might  ere  long  emerge  into 
dear  sunshine. 

One  of  the  most  fatal  and  melancholy  diaracteristics  of  a 
feeble  intellect  is^  that  under  a  reverse  of  fortune  it  is  too  apt 
to  become  sluggish  and  inert,  even  if  it  lAould  avoid  sinking 
into  a  state  of  listless  apathy.  The  whole  structure  of  Lord 
Campbell's  mind  as  well  as  the  habits  which  he  had,  through 
life,  carefully  fostered  proved  his  8aF(^aard  during  the  interval 
of  his  retirement  from  the  judicial  office.  As  a  peer  of  the 
realm  he  applied  himself  conscientiously  to  the  dischai^e  of  his 
parliamentary  duties  and  withheld  not  from  the  public  the 
advantages  to  be  derived  from  his  sagacity  and  sound  l^al 
learning  in  the  hearing  of  appeals  from  inferior  courts— frY>m, 
for  instance,  the  Court  of  Session,  in  Scotland.  To  one  pos- 
sessed of  less  active  capacity  or  not  so  deeply  impressed  with  a 
sense  of  the  value  of  time  such  occupation  might  have  proved 
an  apology  for  seizing  the  opportunity,  after  so  many  years  of 
toil,  of  indulging  in  desultory  reading  or  frivolous  amusement* 
But  Lord  CampbeU  was  resting  on  his  oars  only  that  he  miglit 
pull  out  again  into  the  fiill  current  of  the  stream.  Before  the 
lapse  of  many  years  he  gave  to  the  world  ample  evidence  of  the 
richness  of  his  intellect  and  the  purity  of  his  taste.  His  early 
love  of  polite  literature  sprung  up  anew  within  his  soul,  and^ 
yielding  to  the  generous  impulse,  he  has  at  once  given  proof  of 
spontaneous,  unwearied  industry,  and  opened  up  to  the  student 
sources  of  permanent  delight.  It  is  beyond  the  scope  of  our 
design  to  apply  the  rules  of  criticism  to  works  which  have  been 
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«o  long  known  and  so  well  r^seived*'  Throughont  every  papte 
of  these  biographical  sketchea  the  distinguished  author  dispkys 
great  shrewdne«a  and  knowledge  of  hnman  character :  they  are 
written  in  a  deafj  accurate^  vigorous  Engliah  style,  and  are  per- 
fectly free  from  aflfeetation  either  of  thought  or  expresiion. 
l%ere  is  not  to  be  found  throughout  the  entire  aeriai  a  particle 
of  that  qnality  with  which  retiriog  chancellors  have  been 
sometimes  satiated^  and  which  Lord  CampbeUj  more  expressively, 
pe9*hap8j  than  elegantly,  denominates,  "flummery-"*  The 
&ets  and  reflections  are  allowed  to  drop  from  a  mind  stored  with 
knowledge  so  various  and  minute^  as  to  throw  light  on  many 
edlat^ral  topics  and  events  j  while  the  dry  details  are  rendered 
attractive  by  a  tight  graoefulnese  of  sty  la  The  general  tone 
of  the  sketches  is  exceedingly  fair :  they  have  only  so  slight  a 
tinge  of  the  author's  political  acntimenta  as  servea  to  impresn 
tibe  reader  with  a  conviction  that  he  is  earnest  and  sinecre* 

l%e8e  prodnctionsj  however,  lengthy  and  elaborate  though 
they  are,  seem  to  have  been  the  regultd  of  hcura  of  private  re- 
creation ;  for  Lord  Campbell  never  disappeared  from  the  stage 
<rf  pubMc  life.  He  was  thus^  day  by  dtky,  strengthening  his 
daimsby  voluntarily  extending  his  usefulness*  The  hour  in 
which  hia    honourable  ambition  was  to   be   gratifial  at  lai^ 

*  "  The  Lives  of  the  Lord  Chajiceilori  and  KcJepofB  of  the  Great  Seal 
of  Englajid;*  ei  ceL,  "by  John  Lord  Campbell,  A.M„  F,E..aE."  The 
first  seziea,  published  in.  184i6i  bringe  down  these  niemoirv  to  tbe  period  of 
the  devolution,  in  1688 :  in  the  second  series  they  are  continued  down  io 
Ae  death  of  Lord  Thurloc,  in  tho  year  IROH  ;  and  the  third  series  com- 
ytMfi  the  period  betwe^m  the  death  of  Lord  Looghborongh,  in  the  year 
1733,  and  that  of  Lord  Eldon,  in  1838.  The  "  Livea  of  tho  Chief  Justices 
of  England*  from  the  Kormaa  Ccin quest  till  the  death  of  Lord  Maasfield," 
n^teeared  in  1846.  Vide  Xa«i  Q^4tHerl^  MagaMne  and^  I£et>uto^ 
voL  xliii.  p<  1. 

«  "Lives  of  the  Chancellors/'  vol.  i^.  p,  3Q1. 

*  Those  who  have  heen  readers  of  the  Lattf  Qwart^l^  know  that  he 
made  serious  depredatious  on  our  own  domain ;  and,  without  barring  our 
portals  against  anj  who,  beloncing-  to  the  guild  of  literature,  would  mode- 
ratety  eiill  from  our  pa^es,  we  had  reason  to  complain  of  uuacknowledfjed 
p^a^  Hia  lordship  seema  to  have  been  impressed  with  the  value  of  the 
nn^Tun  of  one  of  the  most  adventurous  heroes  of  a  rival  clan — 

"  For  wliv  P  because  tho  good  old  rule 

8iifiic€t£i  him,  the  simpTe  plan, 
That  they  should  take  who  have  the  power* 

And  thi^y  should  keep  who  can." 

B  2 
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arrived.  Towards  the  commencement  of  the  year  1850  the 
health  of  Lord  Denman^  although  somewhat  improved^  was  still 
far  &om  being  in  a  satisfactory  state ;  and  it  was  generally  felt 
and  as  generally  regretted  throughout  Westminster-hall  that 
he  could  not  much  longer  sustain  the  weight  of  his  office.  In 
the  course  of  Hilary  vacation  he  resigned;  whereupon  John 
liord  Campbell  was  appointed  Chief  Justice  of  the  Queen's 
Bench^  and^  having  been  called  to  the  degree  of  Sexjeant-at«law, 
on  which  occasion  he  gave  rings  with  the  motto  ^'  Justitits  tenax/^ 
he  took  his  seat  in  court  on  the  first  day  of  Easter  Term.  His 
legal  knowledge^  his  thorough  familiarity  with  aU  the  detaib  of 
practice  in  the  Courts  of  Common  Law^  the  experience  of  a 
long  professional  hfe^  admirably  qualified  him  for  the  high  office 
to  which  he  had  been  elevated :  nor  by  any  of  his  compeers 
could,  the  judicial  seat  have  been  more  reputably  filled.  Accord- 
ingly^ he  speedily  gained  the  confidence  of  the  bar  and  of  the 
public;  and  by  his  skilly  his  urbanity,  and  his  respectfdl  atten- 
tion to  the  suggestions  of  his  colleagues  on  the  bench  as  well 
as  his  kind  forbearance  towards  even  the  youngest  member  of 
the  bar  he  has,  day  by  day,  inspired  men  of  all  parties  with 
esteem  for  his  personal  character  and  with  perfect  confidence  in 
the  integrity  and  wisdom  of  his  decisions.  The  truth  embodied 
by  Quinctihan  in  the  advice  which  he  gives  to  a  public  advocate 
is  extremely  applicable  to  Lord  Campbell.  *  *  Verum  hsec 
breviter  omnia;  Judew  enim,  ordine  audUo,  festinai  adprobatumem 
et  quamprimum  certtis  esse  senterUuB  ttus  cupit,^  Even  the  defects 
which  adhered  to  him  as  a  counsel  or  an  orator  are  now  no 
longer  felt.  A  display  of  warmth  and  eloquence  which  might 
have  given  more  animation  and  beauty  to  his  speeches  at  the  bar 
is  neither  required  nor  expected,  nor  would  be  proper  in 
judicial  decrees.  The  valuable  qualifications  of  a  judge  are  a 
power  of  rapidly  and  clearly  comprehending  the  fitcts  of  a  case 
and  discriminating  between  the  various  points  involved  in  it,  a 
profound  knowledge  of  the  law,  and  an  aptitude  in  applying  its 
principles  to  this  or  that  combination  of  events ;  along  with  the 
gift  or  the  acquired  habit  of  lucid,  concise  and  pointed  state- 

^  Quinctil.  Instit.  Orat.  lib.  iv.  cap.  3. 
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ment.  Now,  these  are  features  in  the  mental  charaeter  of  Lford 
Campbell ;  and  accordingly  his  decisions  have  been  regarded  by 
the  profession^  in  all  its  branches^  as  sound  and  satisfactory » 

At  no  period  of  his  career  did  Lord  Campbell  submit  tti 
being  made  the  tool  of  party :  on  all  occasions  he  vindicated  hia 
independence  by  thinking  and  judging  for  himself.  On  the 
occaaionj  for  instance^  of  the  debate  on  the  Eeforra  Bill,  he  sub- 
mitted, as  we  have  seen^  to  the  consideration  of  the  House  of 
Commons  views  not  generally  approved  of  by  the  party  with 
which  he  acted p  This  self-respect  at  once  sprang  from  and  was 
proof  of  the  intrepid  manliness  of  his  character  j  and,  since  he 
has  become  a  member  of  the  Upper  House,  and,  as  a  matter  of 
course,  feels  himself  to  be  less  than  ever  bound  in  the  trammels 
of  party^  he  has  found  freer  scope  for  his  matured  opinions  and 
his  enlarged  constitutional  views.  In  illustration  of  this  state- 
ment we  may  be  allowed,  without  even  hinting  at  political  rela- 
tionSj  foreign  or  domestic^  to  refer  to  the  subject  of  the  City  of 
London  deputation  to  Louis  Napoleon  \  which,  as  may  be  recol- 
lectedj  waa  hailed  by  some  as  the  harbinger  of  international 
peaee  and  good-will,  while  by  others  who  were  not  filled  with  the 
spirit  of  romance  J  the  movement  was  supposed  to  have  originated 
«mong  parties  interested  in  various  mercantile  speculations 
throughout  France,  and  who,  being  anxious  to  obtain  additional 
tX)nc^3ions  and  more  substantial  patronage  from  the  French 
govemmentj  were  naturally  enough  not  indisposed  to  bow  down 
before  the  double-seated  throne  of  Mammon  and  the  Emperor. 
We  profess  to  know  nothing  of  the  secret  history  of  that  depu- 
tation :  it  probably,  like  many  other  schemes  in  human  life, 
may  be  traced  to  a  mixture  of  folly  and  selfishness-  The  weak 
vanity  of  these  City  pohtidans  is  scarcely  even  to  be  regretted, 
inasmuch  as  the  measures  adopted  by  them  afforded  to  Lord 
Campbell  an  opportunity  of  offering  to  them  such  advice  and 
administering  to  them  such  gentle  rebuke  as  may  serve^  for  the 
future,  to  check  demonstrations  of  a  similar  nature  by  remind- 
ing civic  dignitaries  that  an  embassy  to  a  foreign  potentate 
ought  to  be  accredited  from  Downing- street  and  not  from  the 
precincts  of  the  Mansion-house  or  the  Exchange.  The  carl  of 
Clarendon,  no  doubtj  conceived  that  his  '*  honom\ible  and  learned 
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friend''  had  invested  the  affair  with  an  importance  which  it 
really  did  not  desenre ;  but  the  Lord  Chie£-Justice  of  England 
took  a  different  view  of  the  matter/  and,  without  impugning 
the  motiyes  of  those  who  were  more  directly  implicated  in  the 
proceedings,  authoritatively  declared  thai  they  had  been  guilty 
of  a  violation  of  the  law  in  addressing  a  foreign  power  in  the 
name  of  the  people  of  England,  and  that  such  communications 
could  be  legally  made  through  our  ambassadoirs  alone^  His 
lordship  fortified  the  opinion  by  a  reference  to  various  high 
authorities  and  m^itioned  particular  instances  in  which  tha 
principle  had  be«i  recognized.  He  could  have  no  wish  to  in- 
terrupt the  cordial  understanding  between  the  two  countries; 
but  he,  at  the  same  time,  in  unequivocal  terms  maintained  that 
Sir  James  Duke  had  be^x  guilty  of  a  misdemeanor. 

Lord  Lyndhurst  and  Lord  Brougham  have  been  woiqt,  par.- 
ticularly  on  questions  involving  points  of  law,  to  turn  the  scale 
on  one  side  or  the  other :  Iiord  Campbell  haa  stepped  in  to  hold 
the  balance  with  a  fairer  and  more  steady  hand  than  his  distin^ 
guished  friends  could,  perhaps,  have  reasonably  hoped  to  do. 
He  has,  however,  hitherto  failed  to  acquire  that  influence  ov^ 
the  minds  of  the  members  of  the  Upper  House,  which  either 
of  the  ex-Chancellors  can  at  all  times  command  :  he  is  not  even 
certain  that  his  remarks  shall  be  received  with  candour  and 
attrition.  For  this  occasional  apparent  indifference  on  the  part 
of  the  pe^rs  to  Lord  Campbell,  for  the  coldness  of  a  reception 
which  might  otherwise  have  been  genial,  he  has  himself  in  n 
great  measure,  to  blame.  He  ^eiemed  to  forget  that  the  tone  of 
sentiment  prevalent  in  the  House  of  Lords  is  totally  different 
from  that  temper  which  pervades  the  ambitious  and  calculating 
politicians  of  the  House  of  Commons*  He  has,  in  the  course  of 
his  life,  uttered  bitter  sayings  concerning  the  deliberations  and 
decisions  of  the  peers;  and  such  ebullitions,  dropping  from  him 
during  party  debate,  may  still  be  remembered  to  his  disadvan- 
tage, although,  on  other  occasions,  he  has  made  ample  repara- 
tion for  a  few  violent  sentiments  which  escaped  from  him  under 
the  excitement  of  parliamentary  reform.  He  is,  likewise,  im- 
patient of  an  expression  of  opinion  on  the  part  of  a  political 
»  4th  April,  1853. 
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adversary.  We  do  not  allude  to  the  oeeanoiud  flkirmiiliixig 
wliidi  has  taken  plaoe  between  Lord  Brougham  and  Lord  CSamp. 
bdl*  Licidents  of  that  description  are  aminring,  perfectly  harm* 
less,  and  not  always  nninstmctiYe.  Still  less  can  we  reasonably 
object  to  his  assaming,  if  he  chooses,  an  isolated  position,  snch 
as  thatwhich  he  occupied  in  the  eonyersation  which  was  carried  on 
in  the  Honae  of  Lords  ^  concerning  the  restoration  of  the  family 
of  Drammond  to  the  honours  and  dignities  of  the  eaildom  ci 
Perth.  Generous  sentiments  fell  from  the  lips  of  men  belong* 
ing  to  all  parties ;  from  the  Lord  Chancellor  (Cranworth),  from 
Lord  Lyndhurst,  from  Lord  Brougham,  and  from  the  Earl  of 
Aberdeen. .  Lord  Campbell  alone  deemed  it  necessary,  or  be- 
coming, to  moot  the  question  of  the  merits  of  rival  clans ;  to 
moralize  on  ''  eivil  and  religious  liberty,^'  and  to  celebrate  for 
the  thousandth  time  the  undisputed  blessings  of  the  revolution 
of  1688.  And,  again,  why  should  not  even  the  Chief  Justice  of 
England  listen  cahnly  and  patiently  to  such  a  man  as  Lord  St. 
Leonards — who,  like  Lord  Campbell,  has  won  his  honours  by 
moral  and  iutellectnal  merit  alone— while  expounding  an  Act 
of  Parliament  ?  The  interruption  to  which  we  refer  <  was 
unseemly,  and  the  apol(^  or  explanation  which  the  rebuke 
administered  by  the  Earl  of  Derby  to  Lord  Aberdeen,  on 
the  necessity  of  keeping  his  "  subordinates ''  under  proper 
discipline,  drew  from  the  peccant  peer  was  fiur  from  being 
intelligible  or  satisfactory. 

These,  however,  are  only  very  slight  and  transient  blemishes 
in  an  otherwise  spotless  character  and  almost  unrivalled  career. 
His  suggestions  and  services  on  the  subject  of  Law  Reform'  have, 

'  7lli  June,  1863.  »  90th  May,  1860. 

'  Vide  Lord  Campbeli's  oononrrence  in  some  remarks  which  fell  from 
Lord  Granworth  on  the  14th  of  February,  1863 ;  Vide,  also,  the  proceed- 
ings in  the  House  of  Lords  on  the  10th  of  February,  1863,  when  he  laid 
on  the  table  a  copy  of  the  rules  which  had  been  framed  by  the  judges  in 
accordance  with  tne  provisions  of  the  Common  Law  Procedure  Act ;  on 
which  occasion  he  expressed  his  confidence  that  the  recent  legisUtion  and 
the  new  rules  would  tend  materially  to  the  bettw  administration  of  justice. 
At  the  same  time  he  submitted  to  the  consideration  of  their  lordships  his 
bill  for  amending  an  act  introduced  by  Lord  Lyndhurst  with  a  view  to 
admitting  parties  to  bail,  pending  writs  of  error,  m  criminal  prosecutions. 
The  object  of  Lord  Campbell's  bill  was  to  guard  ap^ainst  inconveniences 
which  nad  in  certain  cases  been  found  inseparable  from  the  operation  of 
Ihe  then  existing  act. 
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sinee  his  accession  to  the  peerage^  been  very  valuable ;  all  of 
tbem  bearing  tbe  impress  of  sagacity  and  dispassionate  reascm^^ 
ing.  While^  for  instance^  lie  condemned  a  system  through  tiie 
operation  of  which  the  rights  of  parties  were  made  necessarily 
to  depend^  not  on  the  justice  or  real  merits  of  the  cause^  but  on 
the  astuteness  or  perverted  ingenuity  with  which  a  pleader 
might  weave  a  web  of  technicality  and  chicane,  and  therefore 
approved  of  the  new  Acts  relating  to  Special  Pleading,  he  never 
concealed  his  opinion  that,  however  simplified  the  law  might  bej^ 
it  would  be  ridiculous  to  anticipate  an  era  when  every  man 
should  be  his  own  lawyer.  Law  he  considered  to  be  a  science — 
a  science  which  can  be  mastered  only  by  severe,  well-directed 
industry  and  much  profound  thought.  Men,  he  conceived — 
and  in  this  he  agreed  with  Lord  St.  Leonards, — could  no  more 
be  their  own  lawyers  than  they  could  be  their  own  physicians ; 
and  he  apprehended  that  even  if  a  code^  were  produced  judge* 
made  law  could  not  possibly  be  superseded.  There  is,  indeed, 
as  much  law  of  the  latter  description  in  France  as  in  England ; 
nay,  the  reports  of  cases  in  France  are  more  bulky  than  our  own 
Law  Reports.    Besides,  cases  not  exactly  foreseen  must  be  con* 

*  On  this  subject,  however,  the  language  of  Mr.  Hallam  ("  View  of  tho 
State  of  Europe  during  the  Middle  Ages,^'  9th  edit.  vol.  ii.  pp.  123,  124),' 
whose  varied  learning  and  habit  of  vigorous  thinking  must  oomnumd 
attention  and  respect,  is  worthv  of  serious  consideration :  "  Later  times," 
says  he,  "  have  introduced  other  inconsistencies,  till  the  vast  extent  and 
multiplicity  of  our  laws  have  become  a  practical  evil  of  serious  importance, 
and  an  evd  which,  between  the  timiditjr  of  the  le^lature,  on  the  one 
hand,  and  the  seLBshness  of  the  practitioners  in  tiie  other,  is  likely  to 
reach,  in  no  long  period,  to  an  intolerable  excess.  Deterred  by  an  inter* 
ested  clamour  against  innovation  from  abrogating  what  is  useless,  simpli*- 
fying  what  is  complex,  and  determining  what  is  doubtful,  and  always  more 
inclined  to  stave  off  an  immediate  difficulty  by  some  patchwork  scheme  of 
modifications  and  suspensions,  than  to  consult  for  posterity  in  the  compre- 
hensive spirit  of  legal  philosophy,  we  accumulate  statute  upon  statute,  and 
Precedent  upon  precedent,  till  no  industry  can  acquire  nor  any  intellect 
igest  the  mass  of  learning  that  grows  upon  the  panting  student ;  and  owr 
jurisprudence  is  not  unlikely  to  be  simplified  in  the  worst  and  least  hon- 
ourable manner,  a  tacit  agreement  of  ignorance  among  its  professors. 
Much,  indeed,  has  already  gone  into  desuetude  within  the  last  century ; 
and  is  known  only  as  an  occult  science  by  a  small  number  of  adepts.  We 
are  thus  gradually  approaching  the  crisis  of  a  necessary  reformation,  when 
our  laws,  like  those  of  fiome,  must  be  cast  into  the  crucible.  It  would  be 
a  disgrace  to  the  nineteenth  century,  if  England  could  not  find  her  Tribo- 
niaii.  *  Compare  an  extract  from  Whitlocke  ("  Comment,  on  Parlia- 
mentary Writ,  vol.  i.  p.  409),  ibid,  given  by  Mr.  Hallam  in  a  note  at  p.  124* 
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tinually  arising  in  societies  so  artificially  constructed  as  are  the 
modem  states  of  Europe ;  and  the  conflicting  interests  inter- 
woven with  such  social  combinations  can  be  satisfactorily  ascer- 
tained and  respective  rights  settled  only  by  the  judges,  who 
thus  become  interpreters  of  the  written  law  and  are,  to  that 
extent,  law-makers.  Lord  Campbell  was  perfectly  correct  in 
his  remark,  that  the  great  merit  of  the  Code  Napoleon  con- 
sisted in  its  baring  substituted  for  tjie  Tarious  systems  which 
had  previously  prevailed  in  the  different  provinces  of  France  one 
law  common  to  the  entire  kingdom. 

But  we  must  pause :  our  limits,  if  not  our  materials,  are 
exhausted :  further  illustration  of  the  subject  may  be  found  by 
all  who  desire  it  in  personal  observation  of  the  conduct  and 
opinions  of  Lord  Campbell.  In  the  preceding  narrative  may 
be  traced,  we  trust,  the  leading  features  of  his  character  and 
the  most  remarkable  events  in  his  public  career. 

The  entire  life  of  Lord  Campbell  has  been  one  of  continuous 
labour — of  much  thought  in  solitude  and  of  harassing  anxiety 
in  his  public  aTOcations.  Sooner  or  later,  this  unrelaxed  ten- 
sion of  the  mental  fEumlties  leaves  behind  it  traces  of  greater 
exertion  than  human  mind  or  firame  can  healthily  bear.  He 
seems,  however,  to  have  been  by  nature  formed  for  endurance. 
Tall  and  stoutly  built,  he  was,  when  younger,  the  very  imper- 
sonation of  athletic  power.  No  stranger  even,  who  passed  him 
hurrying  along  of  an  evening  to  his  chambers  in  the  Temple, 
cotdd  have  mistaken  the  earnest  nature  and  active  habits  of  the 
man  who,  with  a  gentle  stooping  of  the  shoulders  and  eyes 
fixed  thoughtAiUy  on  the  ground,  strode  along,  heedless  of,  and 
undisturbed  by,  the  moving  scene  around  him.  In  court,  how- 
ever, his  attitude  was  erect  as  his  manner  was  bold.  On  all 
occasions,  he  proved  true  to  the  spirit  of  his  motto — Audacter 
et  Aperte.  His  great  merits  as  an  advocate  were  clearness  of 
apprehension,  and,  without  aiming  at  extraordinary  ingenuity^ 
<doseness  of  reasoning  directed  and  illustrated  by  suggestions 
drawn  from  more  than  an  average  stock  of  legal  knowledge. 
Not  a  ray  of  what  is  called  genius  warmed  his  soul  or  irradiated 
his  style.  Even  in  his  most  ambitious  efforts  his  most  ardent 
admirers  could  discover  not  one  of  those  elements  which  have 
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rendered  memorable  the  orations  of  Erakine  in  England,  or  of 
Curran  in  Ireland,  and  still  less  a  partide  of  that  playful  &ticy 
and  sparkling  imagery  which,  dropping  from  the  lips  of  Francis 
Jeffrey,  threw  a  halo,  for  a  time,  around  the  bar  of  Scotland. 
A  certain  plainness  of  conception  and  of  manner  seemed  inherent 
in  him ;  although  he,  in  a  great  measure,  succeeded — ^if  we  may 
be  allowed  to  use  a  phrase  which  was  applied  to  Mallet-^''  in 
clearing  his  tongue  of  his  native  pronunciation/'  He  has 
never,  highly  and  carefully  laboured  though  some  of  his  speeches 
are,  reached  the  point  even  of  what  has  been  emphatically 
called,  ''  cumbrous  splendour/'  They  are  spedmens  of  strong 
common  sense  conveyed  in  direct,  unaffected,  vigorous  language « 
they  are  highly  rational,  but  totally  unimpassiqaed  j  and  are  not 
calculated  to  inspire,  as  they  certainly  did  not  spring  £rom,  the 
glowing  impulses  of  the  genuine  orator. 

These  imperfections,  however-^if  suiob  they  may  be  called-^ 
are  no  longer  felt  by  an  audience  watching  him  in  his  judicial 
capacity.  He  carried  with  him  to  the  bench  qualities  of  mind^ 
even  more  nicely  adapted  to  the  sphere  in  which  he  was  thence- 
forth to  act  than  these — undisputed  though  in  many  respects 
his  forensic  talents  and  attainments  were, — ^bad  proved  to  be  in 
the  province  of  the  profession  which  he  left  behind.  Although 
no  feature  of  a  great  judge  is  strikingly  prominent  in  Lord 
Campbell,  be  possesses  a  rare  harmony  of  various  faculties  and 
attainments  which  gives  to  all  assurance  of  decisions  emanating 
from  an  enlightened  and  upright  mind.  The  complexion,  once 
fresh,  is  now,  no  doubt,  pale;  and  the  countenance,  in  its  ex- 
pression naturally  grave  and  thoughtful,  betrays  now  the  marks 
of  honourable  yet  exhausting  toils;  but  still  the  forehead, 
capacious  and  serene,  the  clear,  scrutinising  eyes,  the  lips  com- 
pressed, the  quiet,  self-possessed  demeanour — all  show  that  the 
intellect  is  alert  and  far  more  than  equal  to  the  routine  of 
judicial  business. 

As  a  member  of  the  legislature  he  is,  perhaps,  the  most  con- 
sistent public  man  of  the  present  day.  He  has  been  the  lackey 
of  no  minister,  the  tool  of  no  party :  he  has  commanded  rather 
than  obeyed ;  and  at  no  period  during  his  voyage  through  life 
has  he  trimmed  his  sails  to  catch  the  gale  of  popular  favour. 
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Hidding  Btroqg  pcditical  views  he  has  never  beeOy  as  it  has  been 
alleged  the  late  Lord  Cottenham  was,  a  political  bigot.  Draw« 
iag  his  principles  from  the  creed  of  Fax  and  Buriie,  as  these 
weie  advocated  and  expounded  by  Tiemejr,  Macintosh^  and 
BomiUy^  he  has  shown  but  little  sympathy  with  the  party  latU 
tncbnarianiam  of  the  present  day.  Believing  the  truth  enunciated 
by  a  profound  historical  writer,  that  '*  there  is  something  more 
aaered  than  prerogative,  or  even  than  tiie  constitution — the 
public  weal — iox  which  all  powers  ape  granted,  and  to  which 
they  must  all  be  referred/^  salu»  populi  $uprema  lex  has  been 
JUurd  CampbelFs  watchword  throughout  the  whole  of  his  long 
career.  Political  rivaUh-^nemies  he  has  not^—have  repeatedly 
\)Oim  testimony  to  his  enlightened,  liberal,  and  moderate  views. 
In  parliament,  he  was  always  an  advocate  for  fiur  dealing,  even 
with  opponents :  he  shrank  instinctively  from  taking  advantage 
of  parties  interested  in  the  results  of  the  deliberations  of  the 
House  of  Commons,^  and  showed  that,  like  a  good  lawyer,  he 
held  in  prc^r  abhorxence  all  ''  catching  baj^ains.''  In  the 
arrangement  pf  matters,  too,  affecting  only  himself  personally  or 
^^fessionally,  he  was  always  ready  to  waive  his  claims,  if  by  so 
doing  he  could  promote  the  pubUc  convenience.'  His  personal 
consistency  and  his  fidmess  in  political  warfare  may  be,  perhaps, 
ascribed  as  much  to  his  sense  of  moral  integrity  as  to  the 
vigorous  grasp  which  his  mind  had,  in  early  life,  taken  of  the 
leading  doctrines  of  his  political  creed.    All  his  faculties  have 

^  He  objected  to  the  second  reading  of  the  Liverpool  Disf^chisement 
Bill  (Haos.  Pari.  Deb.  vol.  xii.  p.  1414.  Comp.  vol.  xiii.  p.  398),  on  the 
grotmd  that  the  members  for  Liverpool  were  not  then  present  in  the 
House. 

*  Such  certainly  was  the  general  disposition  of  Lord  Campbell,  while  ha 
was  a  member  of  the  Lower  House.  There  was,  however,  on  exception. 
Sir  James  Scarlett  (afterwards  Lord  Abinger)  having  moved  the  second 
reading  of  the  "Judgment  and  Execution  Bill,"  Mr.  O'Connell  said  that 
it  was  past  twelve  o  clock,  and,  as  there  was  a  whole  handful  of  legal 
Bills  to  be  forwarded,  he  moved  that  the  second  reading  of  the  Bill  should 
be  postponed  till  the  following  day.  Mx,  Campbell  concurred  in  thinking 
that  it  would  be  desirable,  at  &at  late  hour,  to  postpone  the  discussion :  the 
Bin  proposed  considerable  alterations  in  the  law,  and  ought  not  to  be  passed 
as  a  matter  of  course.  Sir  James  Scarlett,  however,  thought  that  it  waa 
"highly  wrong  for  one  or  two  individuals  to  stop  the  business  of  the 
House,  and  considered  it  to  be  beneath  the  dignity  of  the  House  to  allow 
itself  to  be  defeated  by  one  individual^"  et  cet 
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been  well  poised.  The  language  in  which  Voltaire  delineated 
the  intellectual  character  of  a  far  greater  man  may  truly  be 
applied  to  Lord  Campbell :  "  Son  esprit  etait  juste,  ce  qui  est  le 
fond  de  tons  les  vrais  talens ;"  a  truth  which  was  recognised  by 
Samuel  Taylor  Coleridge,  the  profoundest  thinker  of  the  present 
age,  when  he  said,  that  our  intellectual  powers  have  their  souree 
anxl  origin  in  the  moral,  inasmuch  as  ''  all  speculatiye  tratlis 
begin  with  a  postulate :  they  all  suppose  an  act  of  the  tMl;  for 
in  the  moral  being  lies  the  source  of  the  intellectual/' 

On  all  occasions.  Lord  Campbell  has  breathed  sentiments  of 
loyal  attachment  to  the  Crown ;  and  has  avowed,  notwithstand-- 
ing  remonstrances  which  fell  from  him  during  the  debate  on 
the  Reform  Bill,  that  he  always  honoured  the  hereditary 
peerage  of  England  and  rejoiced  in  the  preservation  of  the 
constitutional  rights  and  privileges  of  its  members ;  believing, 
as  he  does  believe,  that  a  second  chamber,  not  elected  by  the 
people,  serves  admirably  as  a  check  upon  the  power  of  the 
monarch  and  a  rallying-point  for  public  opinion.  Any  remarks 
on  the  interest  which  he  has  taken  in  promoting  the  liberties 
and  happiness  of  the  people  are  altogether  unnecessary: 
proofs  and  illustrations  of  it  may  be  gathered  from  every  scene 
of  his  public  life.  He  has  vindicated  their  rights :  he  had 
pleaded  for  their  social  and  moral  elevation ;  nay,  he  has  con- 
sulted their  true  enjoyment  during  the  hours  of  innocent 
recreation.^ 

Whatever  may  have  been  Lord  Campbell's  views  as  to  par- 
ticular arrangements  and  modifications  of  the  ecclesiastical 
system  of  this  country  he  never  withheld  his  sanction  from  the 
great  principle  of  the  expediency  of  a  connection  between 
Church  and  State,^  as  contributing  to  the  instruction  of  the 

*  When  Mr.  E.  L.  Bulwer  moved  for  a  Select  Committee  for  the  purpose 
of  inquiring  into  the  state  of  the  law  affecting  dramatic  literature  (31st  of 
May,  1832:  Hans.  Pari.  Deb.  vol.  xiii.  pp.  254,  265),  Mr.  Campbell 
strenuously  supported  the  motion  •  and  expressed  a  hope  that  by  the 
exertions  of  the  Committee  a  rational  code  on  the  subject  might  be  formed, 
which,  being  perfectly  observed,  might,  while  it  repressed  everything 
improper,  allow  the  public  to  be  substantially  the  directors  and  judges  of 
their  own  amusements ;  the  state  having  no  right  to  interfere,  except  to 
enforce  the  observance  of  decorum  by  teking  care  that  the  pieces  repre- 
sented were  not  injurious  to  private  or  public  morals. 

'  Hans.  Pari.  Deb.  vol.  xxvii.  p.  654. 
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poorer  claaoes  aiid  as  resting  for  its  defence  on  the  very  aif^u- 
ments  which  justify  a  proyision  for  national  education.  An 
establishment  and  institutions  founded  on  the  voluntary  prin* 
ciple  work  well  together ;  the  former  supplying  a  steady  standard 
of  &ith  as  well  as  correcting  the  sectarian  tendency  to  enthu- 
maaai,  and  the  latter  acting  as  a  spur  to  the  sloth  and  apathy 
which  are  too  apt  to  steal  upon  a  richly  or  even  a  comfortably 
endowed  church.  He  uniformly  professed  unfeigned  respect 
for  the  Church  of  England/  diffusing,  as  she  does,  through  the 
purity  of  her  doctrines  and  the  pious  labours  of  her  clergy,  the 
blessii^  of  religion  over  the  land ;  and,  in  troublous  times,  he 
helped  to  throw  around  her  a  shield  to  protect  her  from  the 
assault  of  parties  who  were  neither  unprepared  nor  unwilling  to 
avail  themselves  of  a  political  crisis  to  wound  her  in  the  persons 
of  her  dignitaries.^  Above  all,  he  turned  with  honest  pride  and 
satisfaction,  as  well  he  might,  to  the  economic  and  efficient 
ehurch  establishment  of  his  native  coimtry — an  establishment, 
which  in  doctrine  and  discipline,  harmonizes  with  the  religious 
sentiments  of  the  great  mass  of  the  people ;  and  it  has  always 
he&DL  in  such  moments,  while  his  mind  spontaneously  reverted 
to  the  scenes  of  early  life,  that  Lord  Campbell,  knitting  with 
them,  nay,  tracing  to  them,  the  intellectual  achievements  of  his 
manhood,  has  not  sought  to  conceal  the  consciousness  of  iimate 
strength  and  his  honest  triumph  ia  successful  toil.  His  fnend, 
Wilkie,  the  painter,  was  wont,  in  an  hour  of  genial  recreation,' 
to  say,  "  Though  bom  in  the  manse,  I  have  a  patent  of  nobility.'' 
Lord  CampbeU,  bom  in  the  manse,^  has,  without  a  figure  of 
jqpeech,  indeed,  won  the  honours  of  the  peerage. 

»  March  17th,  1836. 

*  Hans.  Pari.  Deb.  vol.  viii.  p.  830.  On  the  presentation  of  a  petition 
for  the  disfranchisement  of  tiie  bishops  on  the  sronnd  that  the  Keform 
Bill  had  been  defeated  by  them,  he  "deplored  the  language  of  the 
petition,"  et  cet, 

»  Vide  "Lives  of  the  Chancellors,'*  vol.  v.  p.  477,  note. 

^  "  Sir,"  said  Mr.  Campbell,  on  one  occasion,  "  it  is  my  boast  that  I  am 
the  son  of  a  minister  of  the  Chnrch  of  Scotland,  who,  for  fifty  years,  was 

Sastor  of  the  same  flock."  Vide  Hans.  ParL  Deb.  vol.  xiii.  p.  489,  6tli  of 
line,  1832.  Again,  "  I  am  afiectionately  attached  to  the  Church  in  which 
I  was  reared,  and  of  which  my  father  was  a  venerated  pastor,"  13th  of 
March,  1836.  Indeed,  his  well-known  attachment  to  the  "  Kirk,"  has 
sometimes,  it  would  seem,  brought  him  into  disrepute ;  for  we  find  him 
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That  man  may  be  deemed  fortunate  whose  virtnes  condact  to 
wealthy  rank^  and  civic  renown;  but^  after  all^  the  gi'eat  recom- 
pense is  lodged  in  his  own  mind.  The  consdonsness  of  a  Ufe 
wen  spent  in  the  exercise  of  faculties  bestowed  for  the  attainment 
of  high  ends  and  in  the  prosecution  of  aims  which  elevate  and 
enrich  the  moral  character  are  to  old  age  the  most  fertile 
sources  of  conscdation.  L(»rd  Campbell  has  fought  the  battle  of 
life  valiantly  and  his  laurels  have  been  fairly  won.  But  it  is 
obvious  to  every  one  who  can  interpret  the  fuU  force  of  single 
expressions  or  trace  incidental  allusions  to  the  ^rue  feelings 
whence  they  springy  that  the  permanent  satisfacticm  of  Lord 
Campbell  is  based  on  that  religious  and  moral  principle  which 
purifies  and  gladdens  the  scenes  of  domestic  life.  Ev^i  within 
that  sacred  sphere  may  be  traced  the  operation  of  the  same 
weU-balanced  mind.  While  he  takes  the  deepest  interest  in  the 
future  welfare  of  the  members  of  his  family/  he  continues  to 
cherish  affection  towards  the  brother  ^  who  was  the  companion 
of  his  boyhood— affection  which  has  been  only  strengthened  by 
the  intervention  of  distance  ahd  the  lapse  of  time.  Fraternal 
love^  the  impressions  of  early  life^  the  associations  oi  the  parental 
home,  have  not  been  effaced  or  even  obscured  by  the  accession 
of  new  cares,  or  the  formation  of  more  recent,  though  not  less 
endearing,  ties.  This  due  prop(»:tion  of  the  most  precious 
relationships  of  life  is  to  us,  we  confess,  the  most  beautiful 
feature  in  the  character  of  Lord  Campbdl ;  and  to  himself  it 
must  have  proved  the  source  of  much  calm  delight. 

{vide  Hans.  Pari.  Deb.  ser.  3,  vol.  xxxvii.  p.  667)  defending  himself  against 
a  foolish  accusation  that  he  had  jnstified  the  assassinatioiL  of  Archbishi^ 
Sharpe.  The  truth  is,  that  he  had  reprobated  the  act,  and  had  alluded  to 
it  only  in  illustration  of  the  state  of  public  feeling  in  Scotland  during  the 
reign  of  Charles  11.^— a  state  of  feeling,  we  suspect,  which,  (»riginating  in 
Bunenngs  under  a  system  of  heartless  persecution,  has  never  since  beei;! 
utterly  extinjguished,  in  the  ''  Kingdom  of  Fife,"  or  throughout  Scotland 
generally,  with  reference  to  Popery  or  even  Prelacy. 

^  To  one  of  his  sons  he  dedicates  the  "  lives  of  the  Chancellors ;"  and 
to  another  the  "  lives  of  the  Chief  Justices  \\  in  simple  terms  breathing 
strong  affection  and  deep  anxiety  for  the  ^ture  intelligence,  virtue,  and 
usefulness  of  those  who  are  dear  to  him :  nor  can  even  a  stranger  repress 
the  hope  that  the  fondest  paternal  wishes  of  such  a  man  may  be  amply 
realized. 

*  The  published  volume  of  Lord  Campbell's  "  Speeches,"  to  which  we 
have  more  than  once  referred,  is  inscrioed  to  his  brother,  Sir  Greorge 
Campbell,  of  Edenwood. 
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In  the  spirit,  too,  of  generous  gratitude,  he  recals  words  of 
kindness  and  encouragement  which  were  addressed  to  him  when, 
at  the  commencement  of  his  professional  career,  he  was  ''poor 
and  obscure/'^  In  every  era  of  ciyilized  society  childhood  has 
been  conducted  by  age  into  the  presence  of  genius  and  of  virtue, 
with  a  hqpe  that  some  latait  spark  might,  perhaps,  be  kindled, — 
some  nascent  chord  toudied.  Thus  Pope  was  in  boyhood  con- 
ducted into  the  presence  of  Dryden,  as  if  with  a  prescience  that 
the  mantle  about  to  drop  ere  long  from  the  departing  prophet 
was  destined  to  fall  on  the  shoulders  of  his  youthful  worshipper. 
Lord  Campbell,  in  his  professional  infancy,  caught  a*  transient 
glimpse,  on  whidi  he  still  delights  to  dwell,  of  one  of  England's 
greatest  lawyers^  in  extreme  old  age;  and  to  that  happy 
moment  may,  perhaps,  without  romance,  be  traced  the  quicken- 
ing influence  of  honourable  ambition  which  was  to  fit  him  for 
the  duties  of  a  more  practical  profession  and  tiie  struggles  of  a 
more  utilitarian  age. 

Although  he  may  not  possess  the  various  intellectual  graces 
which  adorned  his  fellow-countryman,  Lord  Mansfield,^  he  has, 
at  least,  rivalled  his  successes;  and,  if  he  is  spared  for  a  few 
years  to  add  to  the  amount  of  his  judicial  services.  Lord 
Campbell  cannot  fiul  to  leave  behind  him,  in  the  annals  of 
English  jurisprudence,  a  name  not  less  bright  or  enduring  than 
that  of  any  one  of  those  predecessors  whose  virtues  and  failings 
he  has  himself  so  vividly  portrayed. 

^  Vide  "Lives  of  the  ChsnceUors/'  vol.  iv.  p.  420:    "Life  of  Lord 


le,  when  he  had  been  oiAj  a  few  days  entered  a  student  of 
Lmcoln's  Inn,  having  been  admitted  below  the  bar  of  the  House  of 
Lords,  when  Lord  Eldon  was  sitting  on  the  wo<^ack,  had  the  gratifi- 
cation of  hearing  Lord  Thurlow  express  his  opinion  on  an  iznnortaiit 
Ct  connected  with  the  law  of  divorce.  Vide  **  Lives  of  the  Chancel- 
"  voL  V.  p.  4/73. 
'  The  reader  cannot  have  forgotten  the  lines  which  Pope  addressed  to 
his  accomplished  companion  and  friend,  in  his  Lnitation  of  Horace's 
"  Ode  to  Venus"  (book  iv.  ode  1)  :— 

"  To  number  five  direct  your  doves, 

There  spread  round  Murray  all  your  blooming  loves ; 
Noble  and  young,  who  strikes  th6  neart 

With  every  sprightly,  every  decent  part ; 
Eoual  the  injured  to  <lefend. 

To  charm  the  mistress,  or  to  fix  the  friend ; 
He  with  a  hundred  arts  refined 
Shall  spread  thy  conquests  over  half  the  kind,"  &c. 
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Art.  II.— on  THE  RIGHTS  OP  JUDGMENT-CREDITORS 
IN  IRELAND. 

rpHE  statute  of  the  4  &  5  Wm.  4,  c.  29,  proposing  to  bestow 
•*-  upon  Ireland  the  benefits  that  would  accrue  from  the  in- 
troduction of  a  portion  of  that  capital  of  which  it  stated  a 
superabundance  to  exist  in  Great  Britain,  authorized  persons 
directed,  or  empowered  to  lend  money  on  real  securities  in 
England,  Wales,  or  Great  Britain,  to  lend  the  same  on  real 
securities  in  Ireland.  It  qualified,  however,  its  good  intentions 
by  further  providing,  that  this  authority  should  not  extend  to 
any  case  where  there  was  an  express  restriction  against  such 
investment,  so  that  the  only  result  was  to  put  conveyancers 
upon  the  alert,  and  to  cause  to  be  introduced  into  every  deed 
dealing  with  such  matters,  the  prohibitory  words,  ^^  And  not  in 
Ireland"  Even  the  Court  of  Chancery  opposed  itself  to  the 
spirit  of  the  statutable  provision  (Stuart  v.  Stuart,  3  Beav.  430), 
and  seemed  to  share  in  the  reluctance  of  the  holders  of  money 
to  avail  themselves  of  the  advantages  which  the  statute  in  its 
preamble  took  especial  pains  to  point  out.  Whether  this  reluc- 
tance arose  from  reasonable  circumspection,  or  was  less  weU- 
founded,  made  little  difference.  That  it  existed  was  quite 
enough  to  nullify  the  Act.  Circumstances,  however,  are  of 
more  force  to  meet  such  obstacles  than  either  legislative  enact- 
ment or  persuasion,  and  there  can  be  no  doubt  but  that  landed 
security  in  Ireland  is  regarded  with  far  more  favour  at  present, 
and  will  continue  to  be  looked  upon  imder  a  still  improving^ 
aspect.  For  this  result  we  trust  to  the  prevalence  of  parliamen- 
tary titles,  new  and  indefeasible,  and  to  the  rapid  disappearance 
of  those  heavily  encumbered  estates  which  preceded  them.  A 
short  time  may  see  a  provision  such  as  that  above  referred  to,  if 
not  anxiously  seized  upon,  at  least  ceasing  to  be  so  studiously 
avoided. 

It  cannot  be  unimportant  to  give  some  idea  of  the  present 
state  of  the  law  of  judgments  as  affecting  land  in  Ireland.     To 
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those  who  hare  imposed  upon  them  the  task  of  advising  in 
respect  to  the  advancement  of  money  upon  the  secority  of  Irish 
property^  the  subject  most  be  one  of  especial  interest.  It  is, 
moreoyer,  we  regret  to  say,  sufficiently  complicated  to  make  some 
explanation,  however  general,  desirable.  Legislation  founded 
upon  an  inconsistent  and  wavering  policy,  and  of  such  sort  that 
it  is  for  the  most  part  the  main  business  of  the  latest  enactment 
to  undo  as  fiir  as  may  be  practicable  all  that  has  been  previously 
accomplished,  has  contrived  to  render  the  relation  of  judgment 
debtor  and  creditor  uncertain  and  unsatisfiActory.  A  subject 
that  ought  to  be  one  of  the  simplest  has  been  skilfully  sur- 
rounded with  no  little  doubt  and  difficulty. 

The  right  of  the  judgment-creditor  to  fix  his  claim  upon  the 
land  of  his  debtor,  to  continue  it  as  a  charge  upon  that  land, 
and  the  various  measures  to  which  he  may  resort  in  order  to 
realisse  his  demand  from  that  source,  are  nearly  altogether  the 
results  of  positive  enactments.  At  Common  Law,  the  relation 
was  sufficiently  simple.  As  against  the  lands  of  his  debtor,  tha 
only  remedy  of  the  judgment-creditor  was  by  writ  of  levari  facias 
directed  to  the  sheriff,  and  levying  the  rents  and  profits  of  the 
land  from  year  to  year.  Terms  of  years,  considered  as  chattels, 
might  be  sold  under  a  writ  of  fi,  fa.,  and  were  bound  from  the 
award  of  execution  on  the  roll  of  the  judgment.  However, 
the  L^islature  interfered  at  an  early  period,  and  statutes  were 
passed  from  time  to  time,  not  only  to  protect  the  creditor,  but 
to  endow  him  with  more  ample  rights,  and  to  assist  in  their 
enforcement.  The  Courts,  indeed,  were  not  active  in  his  behalf, 
for  many  doctrines,  either  curtailing  his  remedy,  or  enabling  his 
debtor  to  elude  his  claim  altogether,  were  adopted  and  upheld. 
With  these  legislation  sought  to  keep  pace,  and  to  provide 
against  their  obvious  consequences.  Beginning  with  the  statute 
of  West.  2  (13  Edw.  1,  c.  18),  the  powers  accorded  the  judg- 
ment-creditor gradually  increased  until  they  reached  their 
fullest  limit  under  the  3  and  4  Yict.  c.  105,  (Ir.). 

1.  When  his  rights  were  thus  at  length  amply  recognized  and 
established,  he  could,  under  an  elegit  issued  on  his  judgment, 
extend  the  entire  of  the  lands  of  which  his  debtor  was  seised  at 
the  time  of  entering  up  his  judgment^  or  at  any  time  afterwards  i 
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equity  lending  its  assistance  to  remove  any  legal  impediments 
in  the  way  of  his  reoovering  possession. 

2.  So  also  he  could  extend  the  trust  estates  of  or  to  which 
his  debtor  was  seised^  possessed^  or  entitled  at  the  time  of  the 
rendition  of  the  judgment,  or  at  any  time  afterwards. 

8.  So  also  he  could  extend  aU  those  lands  over  which  the 
debtor,  at  the  time  of  the  rendition  of  the  judgment^  or  at  any 
time  afterwards,  had  a  disposing  power,  which  he  might  without 
the  assent  of  any  other  person  exerdse  for  his  own  ben^t. 

4.  And,  lastly,  he  could  extend  all  lands  of  whioh  the  debtor, 
or  any  person  in  trust  for  him,  was  possessed  for  any  term  of 
years  at  the  time  of  ^tering  up  the  judgment,  or  at  any  time 
afterwards. 

To  as  fdll  an  extent  were  his  rights  directed  to  be  recognised 
and  carried  out  in  the  Courts  of  Equity.    For, 

1.  By  the  22nd  section  of  the  3  &  4  Vict.  c.  105  (Ir.),  he  had 
an  actual  chlffge  from  the  time  of  the  r^idition  of  the  judgment 
on  all  the  lands  of  his  debtor,  induding  chattels  real,  trust 
estates,  estates  tail,  estates  in  joint  tenancy,  and  all  estates  over 
which  the  debtor  had  a  sole  power  of  disposal  for  his  owh 
benefit.  To  this  charge  Courts  of  Equity  felt  themselves  bound 
to  give  due  effect  (Rolliston  v.  Morton,  1  Dm.  &  War.  171)* 

2.  He  had  the  same  remedies  agarnst  the  knds  upon  which 
his  judgment  was  thus  statutably  charged,  that  he  would  be 
entitled  to,  in  case  his  debtor  had  power  to  charge  such  landtf^ 
and  had  agreed  to  charge  them.  Hence,  he  could  proceed  to 
render  the  property  of  his  debtor  available,  and — ^subject  to 
certain  restrictions  provided  by  the  Act,  and  to  the  rights  of 
parties  exempted  from  its  operation — could  file  a  biQ  (or  cause 
petition)  for  a  sale  of  the  real  estates  of  his  debtor  in  the  hjhr 
time  of  the  latter  (3  &  4  Vict.  c.  105,  ss.  22,  80). 

3.  .He  could,  after  the  death  of  his  debtor,  file  a  bill  (or  cause 
petition)  for  an  account  of  the  real  and  personal  estate  of  his 
deceased  debtor,  and  of  the  sum  due  on  foot  of  the  judgment, 
and  for  a  sale  of  the  entire  real  estate  (Bamewall  v.  Bamewall^ 
3  Ridgeway  P.  C,  62 ;  Ir.  Eq.  PI.  314). 

These  latter  remedies,  including  those  given  in  respect  of  the 
equitable  charge  created  by  statute,  were  capable  of  being 
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enforced  i&  a  plenary  suit  alone;  as, incidental  to  such  snitt^ 
the  Courts  of  Equity  ezeiciaed  their  ordinary  jurisdiction  of 
appointing  a  receiver  pending  adjudication,  or  whore  otherwise 
necessary.  The  judgment-creditor,  however,  had  one  other 
remedy  fiir  more  snosple  and  efficacions.  Under  the  provisions 
of  the  Act  of  the  5  &  6  Wm.  4,  c.  55  (Ir.),  upon  application 
by  summary  petition  to  a  Court  of  Equity,  he  oould  obtain 
a  receiver  over  the  entire  lands  of  his  debtor.  This  equitable 
execution,  as  it  was  called,  was  substituted  for  the  proceeding 
flt  law  by  degii,  and  was  subsequently  much  enhurged  in  its 
scope  and  effect  by  the  8  &  4  Vict.  c.  105  (Ir.).  The  latter 
statute,  in  accordance  with  the  extended  operation  which  it  had 
bestowed  upon  the  writ  of  elegit,  conferred  co-extensive  and 
like  ^caey  upon  the  appointment  of  a  receiver.  This  appoint- 
ment, accordingly,  became  the  fitvourite  and  mudi  used  remedy. 
The  prdiminary  requisite  that  the  party  seeking  the  receiver 
should  be  entitled  to  sue  out  a  writ  of  elegU  was  easily  satisfied, 
for  the  judgment  was  capable  of  being  at  any  time  revived  by 
issuing  a  sci.  fa.  Little,  if  any,  of  the  property  of  the  debtor 
was  beyond  its  reach.  Freehold  and  leasehold  were  equally 
subject  to  it.  Though  two  receivers  would  not  be  appointed 
over  the  same  property,  the  receiver  already  appointed  would  be 
extended  to  the  matter  of  a  subsequent  creditor.  The  appoint- 
ment would  be  made  notwithstan^ng  prior  incumbrance,  unless 
the  prior  incumbrancer  chose  to  go  into  possession  with  refer- 
ence  to  his  security,  while  it  would  be  at  once  granted  over  the 
possession  of  a  ptdme  creditor.  The  Courts  would  not  listen  to 
objections  which,  however  valid,  were  not  pleaded  against  the 
revival  of  the  judgment.  They  would  not  suffer  the  consider- 
ation to  be  impeached,  nor  would  they  entertain  any  allegation 
that  the  judgment  was  obtained  on  fiilse  pretences,  or  that 
pricnr  to  its  revival  it  stood  barred  by  the  Statute  of  Limitations^ 
Whether  an  equitable  defence  was  admissible,  was  for  a  long 
time  disputed,  and  was  settled  only  to  the  extent  that  such 
equitable  defence  should  be  clear  and  undoubted. 

Nothing  more  led  to  the  very  extensive  use  made  of  this 
remedy  than  the  capacity  of  being  assigned,  accorded  to 
judgments  confessed  as  securities  by  the  9  Geo.  2,  c  5  (Jr.), 
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amended  by  25  Geo.  2,  c.  14>  (Ir.).  Under  the  proViaions  of 
these  statutes  the  judgment-creditor  acquired  a  means  of  parting 
with  his  security,  and  the  assignee,  recorded  as  the  owner  by 
memorial  duly  enrolled,  obtained  upon  the  judgment,  as  dear 
and  independent  rights,  both  at  law  and  in  equity,  as  if  he  were 
the  original  creditor.  It  was  no  objection  to  the  assignee's 
recovering  the  foil  amount  due  upon  the  judgment  that  he  paid 
a  less  sum  for  it,  nor  was  he  precluded  from  making  from  time 
to  time  a  similar  assignment. 

A  recent  provision,  altering,  or  at  least  declaring,  the  law 
in  fSftvour  of  judgment-creditors,  may  be  mentioned.  By 
sec.  72  of  11  &  12  Vict.  c.  48,  it  was  enacted  that  a  releasei>f  a 
portion  of  lands  sold  for  payment  of  incumbrances  should  not 
affect  the  validity  of  a  judgment  as  regarded  the  residue  of  such 
lands.  Moreover,  the  judgment-creditor  whose  incumbrance 
came  within  sec.  19  of  12  &  18  Vict.  c.  77,  could,  by  presenting 
a  petition  to  the  Incumbered  Estates  Court,  obtain  a  sale  of  the 
entire  or  part  of  the  lands  of  his  debtor,  at  the  discretion  of  the 
Commissioners. 

Such,  up  to  a  very  recent  period,  were  the  rights  of  the  judg- 
ment-creditor, and  such  the  ample  and  full  remedies  which  he 
possessed.  They  had  been  somewhat  slowly  brought  to  perfisction^ 
or,  as  it  would  seem,  to  the  ripeness  of  imperfection,  for,  begin- 
ning with  13  Edw.  1,  they  had  gone  on  increasing  until  4  Vict. 

Previous  to  the  statutes  to  which  we  are  about  to  refer  as 
effecting  great  and  important  alterations  in  this  branch  of  the 
law,  the  state  of  property  in  Ireland  had  attracted  the  attention 
of  parliament,  and  committees  were  appointed  to  consider  the 
subject  of  incumbrances,  and  the  practical  working  of  that 
which  had  become  the  chief  remedy  of  the  creditor,  the  appoint- 
ment of  a  receiver.  The  condemnation  of  the  system,  aa  soon 
as  inquired  into,  was  general  and  unreserved.  The  increase  in 
the  niunber  of  judgments  in  consequence  of  the  many  facilities 
afforded  to  the  creditor  was  pointed  out  as  a  serious  evil,  while 
the  custom  of  receivership  was  stigmatized  as  a  great  and  grow- 
ing ill.  Those  who  gave  testimony  before  the  committees, 
dwelt  urgently  and  unanimously  upon  the  evils  of  ostensible 
ownership,   and  of  the  insensible,  unfelt  increase  of  incum- 


On  the  Rights  of  Judgment^CredUors  m  Ireland.         53 

branoes^  reaching  to  all  species  of  property^  and  dogging  its 
Isransfer — compared  to  a  network  oyerspreading  the  whole 
country.  They  detailed  the  roinons*  results  that  followed  from 
the  power  whidi  enabled  creditors,  for  even  the  most  trifling 
debts,  and  sometimes  for  no  other  purpose  than  the  accumula- 
tion of  costs,  to  withdraw  lands  from  the  owners,  and  to  place 
them  instead  under  the  control  of  a  Court  unable  to  perform 
the  duties  of  a  landlord,  and  powerless  for  improvement,  and, 
what  was  worse,  under  the  management  of  receivers,  many  of 
whom  did  not  reside  on  or  near  the  estate,  and  not  a  few  of 
whom  were  characterized  as  *^too  eager**  Equal  detriment  to 
the  agriculture  of  the  country  and  to  the  condition  of  the 
tenantry  was  shown  to  be  the  consequence.  The  terms  of 
oondemnation  were  ample  and  unqualified. 

With  this  testimony  coercing  legislation  and  shaping  its 
policy,  were  passed  the  statutes  of  12  &  13  Vict.  c.  95  (Ir.),  and 
'  13  &  14  Vict.  c.  29  (Lr.) ;  the  former  dating  in  its  operation  from 
the  1st  August,  1849;  the  latter  from  the  15th  July,  1850. 

These  statutes,  adopting  a  totally  different  policy  from  that 
which  had  influenced  previous  legislation,  have  so  altered  the 
rights  "and  remedies  of  judgment-creditors  falling  within  their 
scope,  that  they  now  stand  upon  a  completely  different  footing. 
Afi,  however,  neither  of  the  statutes  is  retrospective,  judgments 
entered  up  prior  to  the  dates  respectively  of  their  coming  into 
operation,  are  governed  by  the  law  as  it  stood  at  the  time  of 
their  rendition,  and  creditors,  on  foot  of  such  judgments,  can 
still  avail  themselves  of  all  the  remedies  we  have  pointed  out, 
and  which  existed  untouched  until  the  passing  of  the  first  of 
the  above  statutes. 

To  the  exercise  of  such  remedies  there  is  one  exception.  The 
creditor  by  judgment  entered  up  under  the  old  law  and  prior  to 
the  passing  of  13  &  14  Vict.  c.  29,  is  placed  on  precisely  a 
similar  footing  to  the  creditor  by  judgment  entered  up  after 
the  passing  of  that  Act,  as  against  any  lands  which  shall  by  any 
conveyance,  lease,  deed,  or  instrument  executed  after  the  passing 
of  the  Act  become  vested  in  his  debtor  as  a  purchaser  for 
valuable  consideration  (13  &  14  Vict.  c.  29.  s.  2). 

On  the  other  hand,  whatever  remedies  the  creditor  by  judg- 
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ment  under  the  old  law  possessed  in  suits  instituted  in  Courts 
of  Equity  for  the  administration  of  the  aasets  of  hia  deceased 
debtor^  he  still  retains  them,  while  the  like  remedies  are  also 
accorded  to  the  credit(H*  whose  judgment  falls  within  the  recent 
statutes.  In  this  respect  the  rights  of  either  class  of  creditors 
remain  the  same  and  unaltered. 

The  creditor  by  judgment  entered  up  after  the  passing  oi 

12  &  18  Vict.  c.  95^  can  no  longer  confer  a  legal  title  to  tiie 
judgment  upon  his  assignee.  The  provisions  of  9  Geo.  %,  c.  5^ 
and  25  Greo.  2,  c.  14^  in  that  respect  are  repealed.  The  assign- 
ment henceforth  will  be  merely  equitable^  similar  to  that  of  any 
other  chose  in  action. 

The  creditor  by  judgment  entered  up  after  the  passing  of 
the  Act  12  &   13  Vict.  c.  95,  and  before  that  of  the  Act 

13  &  14  Vict.  c.  29>  in  respect  of  any  sum  not  exceeding  for 
principal  and  interest  £150,  can  no  longer  appoint  a  receiver 
on  foot  of  such  judgment,  nor  is  such  judgment  any  longer  an 
actual  charge  in  equity,  nor  has  he  any  remedy  as  in  respect  of 
an  implied  equitable  charge.  He  can  indeed  sue  out  a  writ  of 
execution;  but  execution,  whether  by  elegit  or  fi.  fa.,  can  only 
be  given  of  such  lands  as  the  debtor  may  be  seised  or  possessed 
of  at  the  time  of  execution  sued  out  and  delivered  to  the 
sheriff.  Lands  fraudulently  conveyed  away  are  to  be  con- 
sidered for  such  purpose  as  still  in  the  debtor's  possession. 

The  creditor  by  judgment  entered  up  after  the  passing  of  the 
Act  12  &  18  Vict.  c.  95,  but  before  the  81st  December,  1849, 
upon  a  warrant  of  attorney  given  previous  to  the  Act  named, 
although  entered  up  for  a  sum  less  than  ISO/.,  does  not  &U 
within  its  operation.  Expressly  exempted,  he  can  avail  himself 
of  the  remedies  existing  under  the  old  law. 

A  creditor  by  judgment  exceeding  150/.  entered  up  after  the 
passing  of  the  12  &  13  Vict.  c.  95,  and  not  coming  within  the 
general  enactment  of  the  13  &  14  Vict.  c.  29,  possesses  all  the 
remedies  under  the  old  law,  being  merely,  restricted  in  the  ap- 
pointment of  a  receiver  to  the  extent  that  he  cannot  have  such 
appointment  made  until  the  expiration  of  one  year  from  the 
date  of  the  rendition  of  his  judgment. 

The  creditor  by  judgment  entered  up  after  the  passing  of  the 
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13  &  14  Vict,  c,  29>  vithout  aay  eau^ption,  and  irrespectWe  of 
the  amount  of  the  debt  seciured,  can  no  longer  appoint  a 
receiver  on  foot  of  sucli  judgment,  nor  is  such  judgment  any 
longer  an  actual  charge  in  equity,  nor  has  he  any  remedy  as  in 
iieqpect  of  an  implied  equitable  charge.  He  can  no  longer,  by 
elegit  issued  on  his  judgment,  extend  the  entire  or  any  portion 
of  the  lands  to  which  his  debtor  may  be  entitled  at  any  time, 
or  for  any  estate.  He  can  avail  himself  of  an  execution  by 
fi,  fa.,  but  only  as  against  the  chattels  real  of  which  his  debtor 
may  be  possessed  at  the  time  of  execution  sued  out  and  de- 
livered to  the  sheriff,  or  of  such  of  them  as  may  have  been 
firaudulently  conveyed  away. 

When  the  remedies  which  had  been  previously  enjoyed  by 
the  judgment-creditor  were  thus  almost  entirely  swept  away,  it 
became  necessary  to  endow  him  with  other  and  adequate  means 
for  enforcing  his  demand,  and  recovering  payment  of  his  debt. 
This  object  is  sought  to  be  effected  by  the  enactments  contained 
in  the  6th  and  7th  sections  of  the  13  &  14  Vict.  c.  29.  In  accord- 
ance with  these  provisions,  the  creditor  by  judgment,  becoming 
such  subsequent  to  the  passing  of  the  Act,  who  makes  the  aflBidavit 
required  by  the  6th  section,  usually  called  the  affidavit  of  owner- 
ship, and  who  duly  registers  such  affidavit  in  the  office  for  regis- 
tering deeds  in  the  manner  pointed  out  by  the  same  section,  there- 
upon, becomes  a  mortgagee.  The  7th  section,  which  is  the  section 
that  effects  this  change,  enacts :  "  That  the  registration  as  afore- 
said of  such  affidavit  shall  operate  to  transfer  to  and  vest  in  the 
creditor  registering  such  affidavit,  all  the  lands,  tenements,  and 
hereditaments  mentioned  therein,  for  all  the  estate  and  interest 
of  which  the  debtor  mentioned  in  such  affidavit  shall,  at  the 
time  of  such  registration,  be  seised  or  possessed  at  law  or  in 
equity,  or  might  at  such  time  create  by  virtue  of  any  disposing 
power  which  he  might  then,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit ;  but  subject  to  redemption 
on  payment  of  the  money  owing  on  the  judgment  mentioned  in 
such  affidavit;  and  such  creditor,  and  all  persons  claiming 
through  or  under  him,  shall  in  respect  of  such  lands,  tenements, 
and  hereditaments,  or  such  estate  or  interest  therein  as  aforesaid, 
have  all  such  rights,  powers,  and  remedies  whatsoever,  as  if  an 
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effectual  conveyance^  assignment,  appointment,  or  other  assur-* 
aaoe  to  such  creditor  of  all  such  estate  and  interest,  but  subject 
to  redemption  as  aforesaid,  had  been  made,  executed,  and  rois- 
tered at  the  time  of  registering  such  affidavit/' 

Moreover,  those  creditors  who,  by  the  2nd  section  of  the  Act 
last  referred  to,  are  deprived  of  their  remedies  under  the  old 
law  in  respect  of  lands  vesting  by  purchase  in  their  debtor 
subsequent  to  the  passing  of  the  Act,  may  file  and  roister  an 
affidavit  of  ownership  in  respect  of  such  after-acquired  Isnds;^ 
and  thereby  bring  themselves  within  the  remedial  provisions  of 
the  7th  section.  In  either  case  the  registration  of  the  affidavit 
bestows  upon  the  creditor  all  the  rights  of  a  purchaser,  as 
against  fraudulent  conveyances. 

The  incidents  of  a  mortgage  are  well  known  and  defined. 
The  rights  and  obligations  of  a  mortgagee  and  his  positicm 
relative  to  that  of  his  mortgagor,  are  distinct  and  tolerably  well 
ascertained.  But  how  many  of  the  qualities  attaching  to  a 
mortgage,  properly  so  called,  are  to  become  statutably  annexed 
to  the  judgment-mortgage,  or  to  what  extent  the  rights  and 
obligations  created  by  the  first  relation  shall  be  allowed  to  exist 
in  the  latter  case,  are  matters  left  altogether  undefined  by  the* 
statute.  To  fix  them  with  accuracy  and  clearness  may  be  the 
province  of  future  adjudication  alone.  It  was  an  advice  given 
to  the  committees  upon  the  subject  that  judgments  should  be 
rendered,  as  far  as  possible,  an  unpopular  security.  It  would 
not  be  very  surprising,  if  these  somewhat  indefinite  enactments 
went  far  in  producing  the  desired  result. 

We  have  thus  endeavoured  to  point  out  the  rights  of  the 
creditor  by  judgment  as  against  the  land  of  his  debtor,  and  to 
elucidate  the  great  diversity  of  those  rights  depending,  in  a  great 
measure  upon  such  arbitrary  facts  as  the  date  at  which,  or  the 
amount  for  which,  the  judgment  in  question  may  have  been 
entered  up.  The  adverse  and  conflicting  rights,  such  as  those 
of  purchasers  or  mortgagees,  or  of  judgment-creditors  i$iter  se ; 
as  well  as  the  provisions  of  the  Statutes  of  Limitation,  8  G«o.  1, 
c.  4  (Ir.),  and  3  &  4  Geo.  4,  c.  27,  which  serve  to  restrict  the 
enforcement  of  the  remedies  which  we  have  detailed,  will  fom 
the  subject  of  future  discussion. 
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Art.  III.— on  THE  EVIDENCE  RECEIVABLE  IN  THE 
COURT  OP  ADMIRALTY. 

k  I^HOUGH  the  rules  which  are  adopted  in  the  courts  at 
-^  Westminster  apply  equally  to  what  is  to  be  reeeiyed  or 
rejected  as  evidence  in  the  Court  of  Admiralty,  yet  as  the  actors 
in  those  dramas,  whose  scenes  fiimish  matter  for  that  court, 
etend  so  much  aloof  from  the  common  experiences  and  familiar 
language  of  the  world,  their  evidence  is  neeessarily  md  generis, 
Wd  as  also  it  is  generally  impossible  to  entrap  the  witness  who 
can  give  it  into  a  sojourn  on  shore,  sufficiently  protracted  to 
allow  any  great  degree  of  regularity  of  examination,  the  forms 
by  which  their  evidence  may  be  caught  up  and  its  evanescence 
preserved,  must  be  various  and  multiform.  We  cannot  feel 
surprised,  therefore,  at  finding  that  the  Court  of  Admiralty, 
acting  in  a  catholic  and  comprehensive  spirit,  will  embrace  and 
receive  evidence  given  in  shapes  which  any  other  Court,  by 
obeying  the  narrower  spirit  of  its  institution,  would  be  com- 
pelled to  regect  or  disallow. 

What  these  various  forms  are  in  which  the  essential  evidence 
can  be  contained,  it  may  be  interesting  to  trace. 

They  may  be  classified  somewhat  after  this  manner,  via.,  in 
the  foremost  place, — 

Proofe  taken  according  to  the  strict  rules,  and  under  the 
proper  authority  of  the  Court. 

In  the  first  subdivision  of  this  class  are  the  depositions  of 
witnesses  examined  in  chirf  upon  a  libel,  or  on  an  allegation^ 
and  cross-examined  on  interrogatories  by  the  opposite  side. 

These  depositions  are  taken  precisely  upon  the  same  prin- 
ci^es,  and  by  the  identical  method  pursued  in  the  superior 
Scdesiastical  Courts.  As  the  principles  are  common  to  all 
^English  courts  of  law,  and  as  the  method  has  been  the  subject 
of  a  former  paper,  it  will  not  be  necessary  to  say  anything 
respecting  the  former ;  and  in  regard  to  the  latter,  it  will  be 
enough  to  refer  to  the  paper. 
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The  Court  of  Admiralty,  like  the  Common  Law  Courts, 
allows  witnesses,  under  certain  r^ulations,  to  be  contradicted, 
and  in  so  doing  it  is  governed  by  the  same  roles  which  regulate 
contradictions  in  the  other  courts. 

Where  the  witnesses  are  examined  and  cross-examined  vivd 
voce  (under  3  &  4  Yict.  c.  66),  the  same  modus  procedendi,  as 
well  as-prindples,  necessarily  apply. 

It  is  unnecessary  to  do  more  than  remind  the  reader  of  these 
rules,^  and  we  will  pass  on  to  the  formal  application  made  of 
them  by  the  Civil  Law  Courts. 

This  is  necessarily  very  different,  and  occasionally  leads,  as 
we  shall  see,  to  a  modification  or  a  more  extended  application 
of  them. 

Like  the  contradictions  at  Common  Law,  they  must  neither 
be  foreign  or  collateral  to  the  issue,  nor  merely  concern  the 
general  credit  of  the  witnesses^  but  at  the  same  time  that  they 
are  positive  and  unequivocal  contradictions,  they  must  bear 
directly  upon,  or  be  relevant  and  material  to,  the  issue  in  the 
cattse.^  Moreover,  they  must  not  be  the  issue  itself,  for  in  that 
case  they  would  have  been  pleadable,  and  must  have  been 
pleaded  before  publication.' 

Here,  the  reader  wiU  see,  the  peculiar  formula  of  the  Civil 
Law  Courts  intervenes.  By  that  formula  the  witnesses  are 
examined  in  chief,  and  on  cross  interrogatories  on  each  pleading 
(libel,  responsive  allegation,  and  rejoinder),  as  it  is  successively 
given  in;  and  as  these  pleadings  together  contain  the  issue,  the 
evidence  so  taken  is  not  seen  by  the  parties  in  the  cause  until 
the  pleadings  which  contain  the  issue,  as  I  have  said,  are  com- 
pleted. In  the  technical  words  of  the  Court  itself,  the  principal 
cause  is  then  concluded;  and  if  on  the  evidence  being  seem, 
opportunities  for  contradiction  arise,  they  must  then  and  then 
only  be  made.     These  contradictions  are  called  exceptions,  and 

»  2  PhUips,  c.  9,  8.  3,  pp.  432—435,  edit.  1843. 

^  Sergeant  v.  Sergeant,  1  Curt.  6,  6 ;  Trevanion  v,  Trevanion,  1  Curt. 
423,  426,  429,  430,  490—492;  Whish  ^d  WooUett  v.  Hesse,  3  Hagg. 
682 ;  Browne  v,  Browne,  7  Notes,  396 ;  Maclean  v,  Maclean,  2  Hagg.  604 ; 
Keating  v.  Brooke,  9  Jur.  216 ;  Bupgoyne  v.  Tree,  2  Hagg.  482 ;  Verelat 
V.  Verelfit,  2  Phil.  147 ;  Kep.  Eccl.  Com.  18. 

'  Trevanion  v,  Trevanion,  1  Curt.  424, 425 ;  Kenrick  v.  Zenrick,  4  Hagg. 
128  5  Keating  v.  Brooks,  9  Jur.  216 ;  Bep.  Eccl.  Com.  18. 


tfi  the  Court  of  Admiralty,  60 

are  embodied  in  what  is  termed  an  exceptiye ^allegation.  Bnt 
hcU  discrediting  a  witness  (thongh  known  before  publication) 
may  be  pleaded,  after  it  has  passed,  in  an  exceptive  allegation 
where  the  matter  pleaded  is  a  transaction  '^  calculated  to  pervert 
the  cause  of  justice/'*  for  in  law  the  witnesses  must  have  been 
eroes-examined  as  to  such  a  transaction  before  he  can  be  allowed 
to  be  contradicted.'  In  the  Civil  Law  proceedings,  therefore, 
the  excepting  party  is  compelled  to  wait  until  publication, 
before  he  can  ascertain  whether  his  questions  have  been 
negatived  by  the  witness,  thus  rendering  a  contradiction  neces- 
sary. 

Whenever  it  appeaia  after  publication,  that  a  witness  pro- 
duced to  prove  any  part  of  the  libel  or  allegation  has,  whether 
in  chief  or  on  cross-interrogatory,  unesppectedly  to  the  party 
producing  him,  negatived  the  facts  which  he  was  expected  to 
prove,  the  Court  will,  in  accordance  with  the  rule  of  Common 
Law^  and  in  order  that  a  party  shall  not  be  sacrificed  to  his 
witness,^  allow  him,  in  case  he  has  not  previously  examined 
witnesses  to  prove  the  same  facts,  to  examine  any  other  wit- 
nesses whom  he  may  think  fit  to  call,  in  order  to  establish  that 
part  of  the  libel  or  allegation,  notwithstanding  publication  has 


There  is  also  another  case  in  which  contradictions  may 
be  made,  and  here  it  may  be  best  to  use  the  words  of  Dr. 
Lushington : — 

**  Suppose  a  witness  examined  in  the  cause,  accidentally  may  have 
deposed  to  matter  which  may  be  considered  in  one  light  extraneous 
to  the  plea,  or  in  an  answer  to  an  interrogatory,  the  contents  of 
which  the  parties  who  produced  the  witnesses  could  by  no  possibility 
tell,  if  any  answer  came  entirely  unexpectedly,  it  would  be  consisteiA 
with  the  demands  of  justice,  and  within  the  power  of  the  Court,  to 
allow  an  allegation  to  be  given,  not  in  exception  to  the  witnesses, 
but  in  contradiction  to  the  facts  which  have  so  unexpectedly  come 
up."« 

^  This  word  "  exoqptioa  "  seems  a  staraage  and  nntechnioal  word ;  but  it 
is  ancient,  and  therefore  ** magni  stat  nonUtUs  umbra" 
'  Browne  «,  Browne,  7  Notes,  395. 
'  2  Philips,  c.  9,  8.  3,  p.  436.  «  Ihid,  AAS. 

*  Lochlibo,  14  Jar.  792—794 ;  Bayley  v.  Sayen,  3  Notes,  22 ;  Young 
and  Smith  v.  Richards,  2  Curt.  37. 

*  Lochliho,  ibid.  By  the  Ciril  Law,  if  a  material  fact  has  been  pleaded 
without  such  specification  as  will  enable  tiie  party  to  apply  bis  deimoe  to 
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Under  8  &  -4  Vict,  c*  66^  ■.  7,  evidence  may  alsa  be  taken  vwd 
voce,  by  examination^  cross-examination,  and  re-examination, 
and  such  examinations  are  conducted  in  the  same  manner  as 
at  Nisi  Prius^  It  is  within  the  discretion  of  the  C!omrt,  how- 
ever, to  grant  or  refuse  permisson.^ 

Answers  of  a  party  in  the  suit  to  a  libel  or  all^ation  foarm 
another  element  of  evidence.  The  same  roles  govern  their 
reception  and  use  in  the  Civil  Law  Courts  as  in  the  Courts  of 
Equity. 

They  only  become  evidence  when  read  by  the  adverse  party, 
and  it  is  therefore  at  his  option  to  make  them  so  or  not.^ 

The  whole  of  an  answer  to  an  article,  or  subdivision  of  a 
libel  or  aUegation,  must  be  read,  and  even  the  answer  to  a 
preceding  or  following  article  must  be  also  read  conjointly  with 
the  other  answer,  if  it  be  in  pari  materia,  or  on  the  same  sub- 
ject.* 

The  doctrine  that  allegations  pleaded  by  a  party  in  a  suit, 
though  not  evidence  for  him,  may  be  received  as  admissions  on 
his  part,  and  therefore  as  evidence  against  him,  has  always 
obtained  in  the  Civil  Law  Courts,  although  doubts  have  been 
entertained  elsewhere.* 

In  Grant  v.  Grant,  before  the  Judicial  Committee,  Dr.  Lush- 
ii^ton  said,^ — 

''  It  is  the  universal  rule  of  the  Courfcs  in  Doctors'  Commons,  qui 
ponitfatetttTj  that  he  who  sets  up  a  plea  must  be  bound  by  the  words 
of  that  plea." 

Dr.  Lushington,  in  the  same  case,  also  proceeded  to  say, — 

''This  principle  does  not  apply  with  the  same  strength  to  the 

it  by  way  of  counter-plea,  and  h<0  is  therefore  in  some  degree  taken  by 
surprise  on  the  particulars  stated  in  the  depositions  of  the  witnesses,  the 
Court  will,  for  the  purposes  ofjust  defence,  allow  a  contradictory  allegation 
to  be  brought  in  (Evans  v.  Evans,  1  Hagg.  Cons.  Eep.  101).  This  case 
can  scarcely,  if  ever,  occur  in  maritime  cases,  where  the  system  of  general 
pleading,-*^,  g.  a  testator's  habits  of  life,  constant  dalliances  between  ian 
adulteress  and  her  paramour,  &c.,  as  in  testamentary  or  matrimonial 
cases, — is  not  applicaple ;  but  the  rule  is  analogous. 

>  Ripon,  6  Notes,  247.  ^  Qiory,  7  Notes,  263. 

^  Ohver  V.  Heathcote,  2  Addams,  41. 

*  Geils  V.  OreilB,  6  Notes,  100 ;  11  Jur.  1089 ;  Oliver  v,  Heathcote,  ante, 

^  Philips  (1,  c  7,  pp.  371,  372)  observes,  "  The  investigation  of  truth 
would  probably  be  best  promoted  by  receiving  the  evidence." 

^  7  Monthly  Law  Magazine,  122. 
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fiaminjg  of  intenogatorieB  (t.  e.  crosfl-intenogatories),  becaiUBe,  in 
many  instanoes,  those  interrogatories  are  mere  aaggeations  for  the 
purpose  of  trying  the  credit  of  the  witness,  whether  he  will  contra- 
dict himself;  but  it  does  apply  in  a  certain  degree  and  to  a  certain 
extent  where  an  interrogatory  ia  framed  upon  that  which  is  entirely 
Tnthin  the  knowledge  of  the  party,  because  it  can  never  be  permitted 
in  framing  interrogatories  tluit  a  party  should  be  permitted  to  sug- 
gest fieJsehood  in  the  case." 

The  Court  has  also  established  a  principle  of  its  own,  bearing 
on  the  same  subject.  In  the  Glasgow  Packet,^  Dr.  Lushingtou 
said, — 

^  The  principle  of  pleading  by  act  on  petition  requires  that  every 
important  matter  which  is  intended  to  be  denied  should  be  expressly 
negatiyed;  and  in  conformity  with  this  principle,  when  a  fiut  is 
averred,  and  there  is  no  contradiction  of  that  fact,  the  Court  will, 
primd/acie,  assume  such  an  averment  to  be  true." 

When  a  suit  in  the  Admiralty  (which  by  the  nature  of  its 
proceedings  makes  the  res,  and  not  its  owner^  the  party  in  the 
first  instance)  is  undefended^  owing  to  the  non-appearance  of 
the  owner,  the  Court  feels  it  incumbent  upon  itself  to  be  cau- 
tious in  accepting  the  evidence  offered  to  it,  in  order  to  ground 
its  orders  and  decrees.  The  Court,  therefore,  in  support  of  any 
ew  parte  order  or  decree,  requires  all  aifidavits  to  be  sworn  before 
its  own  surrogate  or  its  own  special  commissioner.*  In  cases  of 
salvage,  it  is  easy  to  understand  that  the  value  of  the  vessel 
salved  is  one  of  the  salient  points,  for  the  reward  of  the  salvors 
will  be  proportioned  to  the  worth  of  the  property  salved.'  But 
as  this  value  cannot  be  always  agreed  upon  between  the  litigant 
parties,  the  Court  wiU  step  in  wherever  the  salvor  does  not 
acquiesce  in  the  owner's  estimate,  and  will  itself,  in  order  to 
stay  disputation,  appraise  the  res  by  its  own  marshal  or  commis- 
sioner. The  value  thus  ascertained  is  unimpeachable,  unless  it 
can  be  shown  that  the  finding  of  the  marshal  or  commissioner 
is  contrary  to  law  and  justice.*  Therefore,  although  bail  be 
given  to  the  action,  the  res  will  not  be  suffered  to  leave  the 

»  2  W.  Eob.  308 ;  Armadillo,  1  W.  Bob.  267. 

'  Sylvan,  2  Hagg.  156. 

'  Persian,  1  Notes  of  Cases,  306 ;  Mellona,  6  Notes,  69. 

^  Persian,  cmte ;  Mellona,  ante.  Should  the  res  be  subsequently  sold 
for  a  higher  or  lower  price,  the  Comrt  will  not  take  any  notice  of  tluit  fact 
in  makinff  its  adjudication  of  salvage  (Betsey,  6  C.  Kob.  296 ;  and  ihid. 
in  note,  the  Yonge  Bashan). 
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hands  of  the  Court  until  the  value  has  been  ascertained  satis- 
fiictorily  to  the  plaintiff  or  salvors. 

The  same  proceeding  is  adopted  in  cases  of  damage^  where 
the  vessel  causing  the  damage  is^eged  bj  her  owners  to  come 
short  of  the  amount  claimed  for  such  damage.  As  thephdnti^ 
can  by  law  only  recover  the  value  of  the  res,  it  is  imperative 
upon  them  to  satisfy  themselves  upon  that  point,  before  the  re^ 
slips  away  firom  the  arrest  of  the  Court. 

And  in  an  undefended  case,  before  the  Court  will  decree  the 
sale  of  a  res,  it  will  have  it  first  appraised  by  the  marshal  or 
commissioner,  in  order  that  as  that  value  shall  be  a  reserved 
price,  the  res  may  be  sold  fairly  and  advantageously  for  the 
creditors. 

The  Court  of  Admiralty  does  not  itself,  in  the  first  instance, 
deal  with  matter  of  account,  such  as  a  balance  of  wages,  the 
quantum  of  damage  sustained  by  a  vessel  and  cargo,  the  amount 
of  actual  injury  or  consequential  loss  sustained  by  a  salving 
vessel ;  but  refers  all  these  questions  to  an  official  board,  com- 
posed of  its  own  registrar  and  two  associated  London  merchants, 
or  rather  brokers,  as  the  first  may  not  be  so  easily  obtained.^ 

This  board,  it  appears,  examines  the  evidence  laid  before  it, 
assesses  the  amount  which  it  considers  to  be  due,  and  reports 
that  single  fact  to  the  Court,  without  stating  the  reasons  and 
grounds  of  its  conclusion. 

This  report,  when  it  has  been  confirmed  by  the  Court,  is  un- 
controvertible evidence  upon  these  points,  respecting  which  the 
reference  has  been  directed. 

The  official  merchants  or  brokers  of  the  Admiralty  answer 
(though  it  must  be  owned  they  come  far  short  of)  ^^le$  eaiperts" 
of  the  Code  Napoleon.*  But  unlike  the  latter,  they  are  unsworn, 
and  therefore  wholly  unresponsible,  morally  and  legall}^. 

^  Catherine,  11  Jur.  740 ;  Catherina  Amia  Helena,  5,  Monthly  Law 
Magazine,  45. 

*  Code  de  Commerce,  b.  2,  tit.  11,  12,  s.  414.  Although  the  *•  mer- 
chants"  of  our  text  answer  to  the  "  experts'*  of  the  French  law,  there  is 
no  comparison  between  the  systems  of  the  two  nations.  The  English 
system  is  manifestly  and  outrageously  faulty  and  incomplete ;  for  not  only 
are  the  ''  merchants"  unsworn,  and  werefore  morally  and  legally  irrespon- 
sible, but  they  have  not  the  power  of  compelling  others  to  swear.  By  the 
Code  de  Procedure  Civil,  b.  2,  tit.  40,  s.  302,  "  Lorsqu'il  y  aura  heu  a 
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This  is  a  great  anomaly^  and  the  more  ao,  as  these  irrespon- 
sible referees,  as  I  have  mentioned,  give  no  reasons  in  their 
reports.  Again,  thejr  are  men  deeply  inyobred  in  the  hidden 
ramifications  of  mercantile  life,  and  who  therefitte  can  say  to 
what  extent  their  mind  may  not  be  biassed  by  hopes  of  fatnre 
profit,  or  by  gratitade  for  past  fi&yonrs  experienced  from  the 
plaintiff  or  defendant,  in  protecting  whose  interests  they  may 
believe  they  are  cherishing  their  own  ?  Shoold  they  thus  incline 
under  a  wrong  inflnencey  they  are  mideterred  by  the  repellent 
force  of  an  oath  of  office. 

All  depositions  and  answers  must  be  sworn  before  a  surrogate 
or  a  special  commissbner  of  the  Court,  and,  strictly  speaking, 
all  affidavits  upon  the  merits  a!  a  contested  case  should  be 
equally  so  taken.  But  the  Court,  in  certain  cases,  where  the 
deponents,  inasmuch  as  they  reside  in  the  country,  or  at 
an  outport,  or  abroad,  cannot  be  sworn  before  a  surrogate  in 
London,  will  relax  its  rule,  and  will  receive  affidavits  sworn 
before  a  justice  of  the  peace,  or  a  Master  extraordinary  in 
Chancery,  or  a  foreign  legal  authority.  But  these  affidavits,  so 
awom,  can  only  be  received  in  a  contested  case  and  where  the 
pleadings  are  by  '^  act  on  petition.^' 

What  this  form  of  proceeding  is  it  will  therefore  be  conve- 
nient to  consider.  It  is  not  (as  Lord  Stowell  described  it)  a 
mode  of  proceeding  ''  wherein  the  parties  state  their  respective 
cases  briefly,''  ^  because  this  proceeding,  being  governed  by  the 
same  rules  as  alibel  or  an  allegation,  must  contain,  where  neces* 
sity  requires  it,  as  prolix  a  statement  as  the  other  forms. 

But  the  real  distinction  between  this  and  the  other  forms, 

nn  rapport  d'experts,  n  sera  ordonn^  par  nn  jngement,  lequel  ^noncera 
dairemmt  lea  objets  de  rexpertise."  ''  Le  joj^oment  qui  aura  ord<Mm6 
le  rapport,  et  les  pieces  n^cessaires,  seront  remis  aux  experts ;  les  parties 
ponrront  faire  tels  dires  et  reqaiBitions  qu'elles  jugeront  conyenables" 
(8. 317).  "  Les  ezDerts  dresseront  un  setQ  rapport ;  ils  ne  formeront  qa'un 
seal  avis  a  la  plurality  de  voix  "  (s.  318).  "  Si  les  joges  ne  trouvent  point 
dans  le  rapport  les  ^clatrcissements  sumsans  ils  pourront  ordonner  d'office 
une  nouvelle  expertise  par  on  on  plnsienrs  experts,  qn'ils  nommeront 
-         ■       '  Se        '  '^^ 


^galement  d'offioe,  et  qni  ponrront  demander  anx  pr($cedens  experts  les 
renseignemens  qn'ils  tronveront  convenables  "  (s.  322).  "  Le»  juges  ne 
sent  point  astreints  k  snirre  I'avis  des  experts,  si  lenr  conviction  s'y 
oppose "  (s.  323).  Our  neighbours,  therefore,  possess  a  well-fenced  and 
useful  proeedore. 
*  2  Dodson,  Ville  de  Varsovie,  184. 
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and  at  the  same  time  its  correct  definition^  is^  that  it  is  a  pleading 
that  can  be  proved  by  affidavits  and  sach  proofs  as  are  accepted 
in  lieu  of  them,  and  therefore  does  not  permit  cross-examination 
and  contradiction  of  witnesses/  or  the  answers  of  the  parties  to 
be  taken.  Such  a  proceeding  is  necessarily  summary  and  inex- 
pensive, as  the  evidence  is  all  in  chief  and  voluntary. 

If  the  deponents  are  sojourning  in  London,  the  surrogates  of 
the  Court  of  course  take  their  affidavits ;  but  if  they  must  be 
sworn  elsewhere,  the  tadt  consent  of  both  parties  precludes  the 
Court  from  objecting  to  receive  these  latter  affidavits,  though 
irregularly  taken.^ 

It  may  appear  to  some  persons  that  for  a  judge  to  hear  and 
decide  a  case  upon  affidavits  alone,  as  it  is  a  proceeding  unpre- 
cedented in  other  courts,  must  therefore  be  wrong ;  but  in  this, 
as  in  other  matters,  there  may  be  a  right  or  a  good  principle  which 
has  escaped  the  penetration  of  these  gentlemen^s  philosophy. 

Every  reader,  as  well  as  concoctor  of  affidavits,  knows  that, 
while  these  documents  are  generally  garbled,  they  are  seldom 
entirely  fSedse.  Though  it  would  be  too  much  to  expect  that 
witnesses  under  such  an  artificial  system  of  narrating  their  tes- 
timony, should  speak  Bomane  et  severe,  yet  as  there  are  salient 
points  in  most  cases  which  no  cross-examination  can  success- 
fully combat  and  overthrow,  the  Court  by  putting  its  finger  upon 
them  will  always  be  able  to  come  to  a  conclusion  more  or  less 
correct,  and  deal  out  to  the  parties  substantial  and  moderate 
justice. 

All  the  proofs  which  I  have  hitherto  mentioned  are  taken 
judicially.  But  there  are  also  documents  taken  ea^tra  Judicium, 
which  the  Court  admits  as  proof.  Amongst  the  documents  to 
be  enumerated  in  this  category  is  the  log-book.  This  document, 
though  intimately  connected  with  the  matters  at  issue  in  every 

^  The  Court  will  even  reject  an  affidavit  impeacliing  the  credibility  of  a 
a  witness  (by  affidavit),  unless  the  merits  or  the  case  be  so  affected  by 
the  evidence  of  such  person  as  to  require  the  admission  of  the  affidavit 
(H.  M.  S.  Volcano,  3  Notes,  210). 

*  But  if  the  affidavits  are  sworn  before  a  Master  extraordinary  in  Chan- 
cery, all  the  forms  required  by  that  Court  must  be  complied  with  in  order 
to  msure  their  reception  (The  Reward,  1  W.  Bob.  176 ;  and  10  Monthly 
Law  Magazine,  59). 
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maritime  suit,  is  not  absolutely  or  generally  admiaaible  aa  eri- 
dence.  It  is  not  evidence  in  favonr  of  a  suitor  who  is  the  owner^ 
or  one  of  the  crew  of  the  vessel  to  which  it  appertains;^  as  suck 
it  is  of  course  inadmissible  on  the  general  principle,  for,  to  use 
Lord  Stowell's  words  in  the  Eleanor, ''  It  may  have  been  manu* 
factured  for  the  purpose/^  ^  But  it  can  be  made  evidence  of  the 
most  authentic  kind  against  a  suitor,  whether  he  be  plaintiff  or 
defendant. 

It  is  admissible  to  contradict  the  evidence  of  the  mate  or 
seaman  by  whom  it  has  been  kept,'  and  it  would  seem  that  it 
can  be  equally  made  evidence  to  contradict  the  maatar,  inasmuch 
as  the  ^itries  must  be  made  with  his  knowledge  and  privity,  if 
not  xmder  his  express  directions.  In  the  I/Etoile,  Lord  Stowell 
said,  ''They  cannot  be  supposed  to  have  given  a  false  represen- 
tation with  a  view  to  prejudice  themselves.'' 

It  might  seem  to  follow  fix>m  these  remarks,  that  the  C!ourt 
would  not  compel  an  unwilling  party  to  bring  in  a  log,  as  it  can 
only  be  made  evidence  against  him;  but  inasmuch  as  the  Court 
regards  it  *'  as  a  document  common  to  the  Court,"  it  will  direct 
a  log  to  be  brought  in,  either  on  a  special  application  from  the 
other  side,^  or  of  its  own  mere  motion,  if  a  statement  in  the 
affidavits  filed  on  the  part  of  the  vessel  whose  it  is  raise  a  , 
doubt  or  suspicion  in  the  mind  of  the  Court.*  When  the  log 
has  been  thus  brought  in,  it  will  of  course  be  available  for  all 
or  any  purposes  of  the  suit,  and  may  be  made  evidence  if  prac- 
ticable against  its  keepers  or  the  vessel. 

In  cases  of  subtraction  of  wages,  the  seaman  always  obtains 
an  order  (as  a  matter  of  acknowledged  right  and  common  form) 
upon  the  owner  to  file  the  log  in  conjunction  with  the  mariner's 
contract  (or  articles),  and  the  other  ship's  papers,  if  any,  and  if 

»  Sociedade  Feliz,  7  Notes  of  Caaes,  292,  293 ;  Ihid.  1  W.  Bob.  311  \ 
Niemen,  1  Dod.  9 ;  Zepherina,  1  Ha^g.  318. 

'  1  Edw.  163. 

'  At  the  same  time  it  is  not  to  be  otherwise  wholly  withheld  firom  the 
suit;  for  the  individual  who  has  kept  the  lo^,  when  he  comes  to  be 
examined,  may  refer  to  any  entry  therein  for  9ie  purpose  of  refreshing 
his  memory  (Socied.  Feliz,  7  Notes,  292 ;  Eleanor,  1  Edw.  163 ;  Zephe* 
Tina,  1  Hagg.  31S;  L'Etoile,  2  Dod.  113 ;  Malta,  2  Hagg.  158,  note). 

^  Enropa,  13  Jnr.  856;  Malta,  2  Hagg.  159,  note. 

*  Anna,  6  C.  Eob.  380,  note. 

VOL.  L.  NO.  c.  r 
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this  order  fidla  to  obtain  it^  a  monition  (or  process)  will  be 
granted  to  enfosrce  the  production  of  all  of  them.  As  the  Court 
in  making  the  order,  appears  to  treat  the  seaman's  application 
as  a  right,  it  would  seem  to  regard  the  document  not  only  as 
eommon  to  the  parties  in  the  suit,  but  by  coupling  it  with  the 
mariner's  contract,  it  would  also  seem  to  regard  it  as  affording 
proof  ejusdem  generis  with  the  former  in  the  cause,  probably  as 
satisfactorily  showing  the  nature  and  duration  of  the  voyage, 
and  the  length  of  the  seaman's  services.  I  have  nowhere  how- 
ever, been  able  to  find  the  precise  grounds  stated  upon  which 
the  Court  acts  in  making  the  order.  In  these  remarks,  I  refer 
to  the  general  principles  regulating  this  practice.  But  by 
7  &  8  Vict.  c.  112,  p.  7,  it  is  provided,  in  case  of  the  temporary 
absence  of  a  seaman  without  leave,  or  neglect  or  reftisal  to  per- 
form his  duty,  that — 

"  No  forfeiture  of  wages  (as  therein  enacted)  shall  be  incurred, 
unless  the  fact  of  the  seaman's  absence,  neglect,  or  refusal,  shall  be 
duly  entered  in  the  ship's  log-<book,  the  truth  of  which  entry  it  shall 
be  incumbent  on  the  owner  or  master,  in  all  cases  of  dispute,  to  sub- 
stantiate by  the  evidence  of  the  mate  or  some  other  credible  witness." 

By  the  practice  of  the  Admiralty  Court  in  order  to  make 
an  entry  in  the  log  available  as  evidence  against  a  party,  it 
must  be  pleaded,  in  order  to  give  him  the  opportunity,  by 
counter-pleading,  to  offer  sucb  explanation  as  he  may  find 
practicable. 

Another  document,  to  which  the  Court  of  Admiralty  attri- 
butes weight  and  importance,  though  other  tribimals  reject  it, 
is  the  Protest.^  As  it  is  more  regular  in  form,  so  it  is  also  of 
a  higher  character  then  the  log,  being  a  statutory  declaration 
of  the  master  and  crew. 

In  proceedings  by  act  on  petition,  the  protest,  though  extra- 
judicially made,  is  "  admitted  per  se,  because  it  is  sworn  to,  or  if 
not  sworn  to,  yet  it  is  made  under  the  provisions  of  an  Act  of 
Parliament/'*     It  follows,  therefore,  that  a  cause  in  the  Court 

J  Mr.  Philips  (c.  2,  s.  2,  p.  125)  says,  "A  ship  protest  is  of  itself  only 
evidence  to  contradict  the  captain's  testimony."  tord  Tenterden  (part  4^ 
c.  5,  p.  380)  says,  **  With  whatever  formalities  drawn  up,  it  cannot  be 
received  in  our  courts  as  evidence  for  the  master  or  his  owners." 

«  Mellona,  10  Jur.  994. 
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of  Admiralty  might  be  heard  upon  such  proof  only  on  either 
side.  Bnt  as  the  neeeasity  for  parties  restricting  themselves  to 
sach  h'mited  evidence^  can  only  arise  firom  the  absence  and  non- 
practicability  of  intercourse  with  the  master  or  seamen — a  fact 
of  uncommon  occurrence — ^the  Court  is  generally  assisted  in  its 
knowledge  of  the  facts  of  the  case  by  the  additional  proof  of 
afEidavits  made  in  the  cause.  It  is  superfluous  to  say  that  these 
additional  proofii^  in  order  as  well  to  be  credible  themselves,  as 
also  not  to  impeach  the  credit  of  the  protest,  should  be  in  unison 
with,  and  in  corroboration  of  it.^  But  this  corroboration  need 
not  be  of  the  most  complete  and  minute  kind.  The  protest 
does  not  over-ride  subsequent  evidence,  and  the  aflSidavit  may 
therefore  state  circumstances  which  haste  or  inadvertence  on 
the  part  of  the  notary  (who  drew  the  protest)  has  left  doubtful, 
or  has  passed  over  and  omitted.^ 

The  Court  feels  itself  even  at  liberty  to  hold  that  a  statement 
subsequently  made  may  be  trtie,  though  it  is  somewhat  dis- 
crepant from  the  protest ;  for  the  notary  may  have  drawn  the 
latter  artificially,  and  may  not  have  called  the  attention  of  the 
parties  to  one  or  more  facts  which  may  accordingly  have  been 
omitted,  but  which,  being  reinstated,  have  caused  an  apparent 
discrepancy.  Upon  these  grounds,  the  Court  will  not  regard 
the  protest  as  containing  a  foil  or  complete  statement  of  all  the 
facts  of  the  case.^ 

But  where  there  occurs,  not  a  mere  omission  of  a  collateral 
circumstance,  —  not  a  trifling  discrepancy  in  an  immaterial 
matter, — but  a  plain  and  absolute  contradiction  in  a  great  and 
important  fact  at  issue,  on  a  comparison  between  the  protest 
and  the  subsequent  proofs,  or  where  there  is  found  in  the  pro- 
test a  suppression  of  an  important  fact,  the  Court  will  take  an 
objection  which  will  be  fatal  to  the  evidence  of  the  parties 
making  the  protest  and  the  affidavit.^  The  protest  in  such  a 
case  becomes  evidence  against  the  owners  by  whose  servant  it 
is  made. 

The  Court  of  Admiralty  credits  the  protest  in  general,  from 

»  Commerce,  3  W.  Eob.  296.  «  Osmanli,  7  Notes,  510,  611. 

'  Diamond,  9  Jur.  694. 

*  MeUona,  6  Notes,  453  j  Kob  Eoy,  13  Jur.  756. 
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the  iassuniption  or  belief  that  owing  to  its  recency  it  will  be 
truthful^  fair,  and  impartial  in  its  representations,  inasmuch  as 
there  cannot  have  been  sufficient  time  for  fabricating  evidence* 
This  reason,  and  along  with  it  the  favourable  leaning  of  the 
Court,  falls  to  the  ground  when  the  protest  has  not  been  ex- 
tended until  long  after  the  event  in  question ;  and  here  arises 
the  consideration  of  the  degree  and  character  of  evidence  which 
the  Court  of  Admiralty  attributes  to  it.  The  ordinary  mer- 
cantile purposes  for  which  the  protest  is  framed  necessitate  that 
it  be  recently  made ;  and  it  is  .this  recency  which  makes  it  valu- 
able when  that  instrument  is  transported  into  the  Admiralty 
Court,  whether  as  evidence  per  se,  or  as  a  test  of  and  in  com- 
parison with  other  evidence  bearing  a  subsequent  date  which  has 
been  imported  into  the  suit.^  Regarding  it  in  the  light  of  afford- 
ing the  best  evidence,  and  as  a  test  of  evidence  also,  the  Court 
calls  for  its  production,  and  notices  its  absence  with  suspicion. 
In  the  British  dominion,*  Dr.  Lushington  observed, — 

"  That  in  all  cases  the  protest  ought  to  be  brought  in,  and  if  it 
were  not,  there  would  be  no  difficulty  in  forming  a  conclusion  as  to 
the  reason  why  it  was  kept  back." 

This  observation  applies  to  cases  of  salvage  and  damage 
equally ;  but  the  Court  expresses  a  greater  desire  for  its  pro- 
duction in  the  former  than  the  other,  on  the  ground  that  the 
declarants,  as  they  make  it  in  order  that  they  may  obtain  a 
reimbursement  from  the  insurers,  will  state  more  clearly  and 
copiously  the  dangers  which  their  vessel  has  escaped,  and  the 
mischief  which  she  has  sustained,  than  when  they  are  defend- 
ing a  claim  brought  against  themselves  by  others  claiming  a 
salvage  reward  for  the  same  perils  and  losses. 

In  proceedings  by  act  on  petition,  the  protest  therefore 
enacts  two  characters. 

In  proceedings  for  damage  by  libel,  the  Court  will,  on  appli- 
cation, direct  the  protest  of  both  vessels  to  be  brought  in. 

In  the  Mellona,^  Dr.  Lushington  said  : — 

"  In  all  cases  (i.  e,  of  collision)  the  protest  ought  always  to  be 
brought  in  ;  but  then  it  must  be  recollected  that  I  say  nothmg  as  to 

1  Emma,  2  W.  Eob.  317.  ^  iq  Monthly  Law  Magazine,  225, 

3  10  Jut.  994. 
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its  effect  when  brouglit  in :  it  does  not  follow  that  it  will  be  evidence 
in  favour  of  those  on  whose  behalf  it  is  brought  in,  though  it  unques" 
tionably  is  evidence  against  them;  but  it  will  not  be  evidence  for  those 
on  whose  behalf  it  is  brought  in,  unless  all  the  evidence  made  on  oath 
be  in  corroboration  of  it.  It  is  admitted  per  ae  in  proceedings  by 
act  on  petition,  because  it  is  sworn  to,  or  if  not  sworn  to,  yet  it  is 
made  under  the  provisions  of  an  Act  of  Parliament.*' 

Should  the  protest  contain  matter  which  the  other  side 
desires  to  use  in  exception  to  the  evidence  of  their  opponents 
by  whom  it  was  made^  they  cannot  plead  its  contents,  it  being 
an  instrument,  but  must  apply  to  the  Court  to  direct  the  pro* 
duction  of  the  original.^ 

Analogous  to  the  protest  are  two  other  documents,  which 
modem  legislation  has  called  into  existence.  A  copy  of  the 
examination  taken  on  oath  by  a  receiver  of  droits  (under  9  &  10 
Vict.  c.  99,  s.  16)  "  of  any  person  belonging  to  a  siiip  in  distress, 
or  others  able  to  give  an  account  thereof,"  is  receivable  in 
evidence  in  a  cause  of  salvage.  The  copy  is  taken  from  the 
original,  forwarded  to  the  receiver-general,  and  is  verified  by  an 
affidavit  of  the  collector.^  The  report  made  to  the  Lords  of  the 
Committee  of  Privy  Council  for  Trade  (or  Board  of  Trade) 
under  9  &  10  Vict.  c.  100,  s.  19,  is  evidence  against  the  owners 
of  the  steam- vessel  by  whom  the  report  has  been  made  ;^  and 
should  the  Board  of  Trade  refuse  to  give  a  copy  of  such  report 
to  the  adverse  parties  who  apply  for  it,  the  Court  will  direct 
the  T^strar  to  apply  for  a  copy  of  it.* 

By  the  11th  section  of  3  &  4  Vict.  c.  65,  the  Court  is  empow- 
ered, if  it  thinks  fit,  to  direct  a  trial  by  jury  of  any  issue  on  any 
question  of  fact  arising  in  a  contested  suit ;  and  such  trial  shall 
be  held  before  a  judge  of  her  Majesty^s  Superior  Courts  of 
Common  Law  at  Westminster,  at  the  sittings  of  Nisi  Prius,  in 
London  and  Middlesex,  or  before  some  judge  of  assize  at  iVifi 
Prius,  as  to  the  Court  shall  seem  fit.' 

And  by  the  13th  section,  upon  application,  to  be  made  within 
three  calendar  months  after  the  trial,  the  Court  may  direct  one 
or  more  new  trials  of  the  issue.  The  verdict  of  the  jury  is  of 
course  evidence  in  the  Admiralty  suit. 

*  Mellona,  ante,  992, 993;  Speculator,  12  Jur.  646;  Eob  Eoy,  13  Jur.  756. 
2  Glory,  14  Jur.  677.  ^  j^y^  jj^y^  13  j^^.  756.    .  '  IMd, 


70  On  the  Evidence  recewubk 

But  one  of  the  greatest  pecoliarities  of  the  Admiralty  remains 
to  be  mentioned.  At  the  hearing  of  every  suit  for  collision^  and 
occasionally^  if  it  thinks  fit^  at  the  hearing  of  a  salvage  suit^  the 
Court  of  Admiralty  is  assisted  by  two  elder  Brethren  of  the 
Trinity  Corporation.  The  function  of  these  gentlemen  is  to 
guide  the  Court  by  advice  only,  and  their  opinion  consequently, 
although  influential,  is  not  legally  or  absolutely  binding  upon 
the  Court, — at  least,  so  it  is  said.  The  appointment  of  assessors, 
like  these  seems  reasonable,  if  clear  and  disinterested  informa- 
tion and  advice  can  be  obtained  from  them ;  and  it  is  probable 
that  the  system  acts  well,  for  it  does  not  appear  that  the  Court 
quarrels  with  it;  and  without  assistanee  given  in  this  form, 
the  Court  would  be  compelled  to  resort  to  another  mode,  which 
is  practically  defective,  and  is  objectionable  on  principle,  viz. 
the  examination  of  material  witnesses  nominally  unconcerned, 
but  in  reality  all  partisans  of  the  one  side  or  the  other.^ 

To  examine  and  cross-examine  witnesses  regarding  laws  and 
customs,  which  should  be  not  only  well  known  to  the  Court, 
but  also  incontrovertible,  seems  to  approximate  to  an  absurdity, 
yet  such  is  the  practice  of  all  other  Courts,  except  the  Admiralty. 
It  is  to  do  that  indirectly  and  lamely  which  can  be  done  well  and 
directly  by  another  course. 

There  is,  however,  a  great  and  startling  anomaly  in  the 
assessorship  of  the  Trinity  Brethren;  they  are  not  sworn, 
although  their  advice  and  opinion  is  expected  to  control  or  bias 
the  Court. 

The  questions  upon  which  the^  Court  consults  the  Brethren 
are  referrible  to  the  conduct  of  the  9hip,  and  the  circumstances 
which  led  immediately  or  directly  to  the  collision  in  question.^ 
Those  points  of  a  case  which  are  more  a  matter  of  law  than  of 
plain  and  simple  fact,  are  not  for  their  consideration.  In  the 
Benares  the  Court  excluded  from  their  consideration  trans^ 
actions  which  took  place  after  the  collision, — alleged  conver- 
sations and  admissions  said  to  have  occurred  at  different  times 

I  The  Court  of  Admiralty  will  not  receive  affidavits  ooataiiiing  the 
opinions  of  nautical  men  upon  points  in  the  case  when  it  has  the  assist- 
ance of  Trinity  Masters  (Ann  and  Jane,  7  Jur.  1001). 

'  Benares,  7  Notes,  539. 
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durinfi  a  period  ntisequerU  to  the  cottieioH.  The  degree  and 
estait  to  which  the  (^iiiioiiB  of  the  Brethren  bind  or  .influence 
the  Courtj  may  be  seen  in  the  reported  judgment  of  the 
Christiana/  and  the  obaervationB  made  hj  Mr.  Baron  Parke  in 
the  same  case  on  appeal/  are  equally  demonstratiye*  The  latter 
said: — 

^  We  oerttixiij  are  not  bound,  anjr  more  than  the  learned  judge  of 
the  Admiralty  dourt  was,  b^  the  opinion  of  the  Trinity  Masters ;  but 
we  of  course  give  great  weight  to  their  nautical  experience,  and  wo 
do  not  see  any  ground  for  being  dissatisfied  with  the  opinion  that 
they  have  formed." 

In  another  case^  the  same  judge  stated  the  legal  position  of 
the  Court  and  the  Trinity  Masters  in  more  definite  terms.  In 
Chapman  v.  Williams  (the  Iron  Duke)^  he  said : — 

^  The  Trinity  Masters  are  merely  assessors  of  the  judge,  and  assist 
him  with  their  advice;  the  sentence  is  entirely  his,  and  neither 
the  opinion  of  the  masters  nor  the  decision  of  the  judge  is  analogous 
to  the  verdict  of  a  juiy  on  a  question  of  fact  at  common  law,  which  is 
altogether  conclusive. 

Though  it  is  becoming  to  the  pride  of  a  Court  to  assert  its 
legal  independence  of  all  other  courts  and  individuals,  it  is  easy 
to  suppose  that  a  complete  moral  independence  is  not  and 
cannot  be  exerted  in  all  cases,  for  the  opinions  of  experienced 
and  disinterested  men  given^  proprie  et  eignate,  upon  matters 
with  which  a  previous  life  of  apprenticeship  has  made  them 
practically  conversant^  must,  if  they  do  not  impress  upon  the 
Court  an  implicit  reliance,  at  least  carry  a  conviction,  which  it 
may  not  be  at  all  times  inclined  to  resist. 

Accordingly,  it  will  not  surprise  the  reader  to  find  Dr.  Lush- 
ington  expressing  himself  in  a  case  of  this  kind  as  follows  :^ — 

"  This  being  the  opinion  of  these  gentlemen  (i,  e,  the  Trinity  Bre- 
iiu^n),  it  becomes  my  duty  to  pronounce  against  the  claim  of  the 
owners  of  the  Vesta." 

A  few  more  words  as  to  the  general  character  of  maritime 
testimony^  and  the  difficulties  which  the  Court  experiences  in 
dealing  with  it.  An  obvious  peculiarity  of  maritime  questions 
consists  in  the  evidence  being  principally  and  generally  obtain- 
able only  from  persons  who  have  either  a  direct  and  defined 

*  7  Notes,  7.  2  jijrf.  47,  g^ppi. 

3  4  Notes,  686.  *  Blenheim,  7  Notes,  399. 
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interest  in  the  suocess  of  the  action^  as  satvors  have^  and  are 
induced  to  inflame  their  case,  or  who  are  indirectly  defending 
their  own  conduct  whilst  apparently  protecting  their  owners' 
interests,  as  the  master  and  crew  of  a  vessel  which  has  Inflicted 
damage  upon  another.  There  is,  therefore,  a  penury  oi  really 
disinterested  and  of  highly  credible  witnesses;  what  witnesses 
there  are,  as  the  Scotch  lawyers  say,  are  reoeiyable  cwn  notd. 
The  evidence  being  thus  more  or  less  tainted,  the  Court  must 
feel  a  serious  difficulty  in  extricating  truth  from  the  prejudiced 
and  conflicting  statements  which  such  evidence  necessarily 
contains,  and  the  Court  is  compelled  to  scrutinize  and  weigh 
with  rigid  particularity  the  minute  circumstances  of  the  case, 
and  pick  out  its  course  as  it  best  may.  On  this  ocean  of  doubt 
and  uncertainty,  it  is  not  surprising  that  the  suitor  grasps  at 
each  straw  of  evidence.  Among  the  quisquilue  of  proofe  which/ 
where  there  is  a  want  of  better  things,  attract  attention,  are 
declarations  made  or  supposed  to  be  made  by  the  master  or 
crew  of  either  vessel ;  and  it  is  accordingly  a  common  practice 
for  the  one  side  to  plead  admissions  of  their  opponents  which^ 
if  true  or  uncontradicted,  would  amount  to  peccavimus,  and 
determine  the  cause.  It  has  therefore  been  a  task  proposed  to 
the  Court  of  Admiralty  to  settle  the  worth  or  worthlessness  of 
these  declarations,  and  it  has  accordingly,  by  necessary  com- 
pulsion, established  certain  rules  which  shall  assist  it  in  dealing 
with  them. 

A  declaration  made  by  the  master  of  a  defendant  vessel, 
unless  it  be  satisfactorily  rebutted  or  absolutely  denied,  if  it  be 
pertinent  to  the  issue,  is  evidence  against  the  owners  whom  he 
represents;  rations  qim,  he  is  their  agent.^ 

But  a  separate  and  distinct  admission  from  the  mate,  the 
helmsman,  or  any  other  of  the  crew,  is  not  receivable  as  evi- 
dence, for  these  persons  can  in  no  way  be  regarded  as  the 
owners'  agents.^  It  is  only  evidence  when  the  conversation 
containing  such  declaration  or  admission  forms  part  of  the  res 
gestae.^ 

»  Eob  Boy,  13  Jur.  856 ;  Glory,  ibid.  991 ;  Concord,  6  Monthly  Law 
Magazine,  12i4. 
2  Ibid,  3  Mellona,  10  Jur.  994. 
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Therefore^  while  the  declaration  of  the  master^  who  is  the 
owners'  agent,  is  pleadable,  before  publication,  as  evidence  in 
the  caose,  the  declarations  of  seamen  are  only  pleadable  after 
publication  as  contradictions  attacking  their  credit.^  But  the 
(xmtrovertible  nature  of  seamen's  evidence  is  such  that  these 
declarations  are  seldom  or  rather  never  left  undenied.  When 
these  declarations  are  denied  hy  the  persons  to  whom  thej 
are  imputed,  the  Court  feek  it  impossible,  in  the  conflict  of 
evidence,  to  ascertain  to  which  side  credence  is  to  be  given^ 
and  excludes  them  firom  its  consideration  altogether.^  The 
same  practical  rule  is  applied  by  the  Court  in  the  case  where 
the  same  person  has  made  two  contradictory  affidavits,  viz.  one 
in  favour  of  one  side,  and  one  in  favour  of  the  other,  in  which 
case  the  Court  will  pay  no  attention  to  either.'  But  where  a 
person  has  made  a  subsequent  affidavit,  contradictory  to  the 
protest  in  which  he  was  a  joint  declarant,  the  Court  will  believe 
the  protest  and  reject  the  affidavit.^ 


Aet.  IV.— the  may  examination  papers  for 

THE  UNITED  INNS  OF  COURT. 

rPHESE  public  examinations,  so  wisely  instituted  by  the 
•*•  United  Benchers  of  the  Inns  of  Court,  are  working  most 
favourably ;  and  in  order  to  further  their  utility,  we  have  re- 
solved to  publish  at  fall  length  the  papers  sent.  They  wiU  not 
only  develop  in  the  fullest  manner  the  character  of  the  exami- 
nation and  its  vast  usefulness  in  probing,  and  therefore  stimu- 
lating, tbe  attainments  of  the  students,  but  they  will  also 
answer  another  very  important  purpose — that  of  indicating  to 
fntore  competitors  the  class  of  questions  as  well  as  subjects 
on  which  the  examination  turns,  and  enabling  them  to  direct 
their  studies  accordingly. 

*  Rob  Roy,  Glory,  Concord,  ut  ante. 
»  Virgil,  2  W.  Rob.  204. 

3  Glasgow  Packet,  3  Notes,  113. 

*  Towain,  2  W.  Rob.  266  5  Commerce,  3  W.  Rob.  295. 
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Public  Examination  Papers  for  Trinity  Term^  1853^  of  the 
United  Inns  of  Court : — 

On  the  Common  Law. 

(From  half-past  ninfi  to  half-past  twelve.) 

I.  What  do  YOU  understand  hj  the  terms  ''Consideration,'' 
"  Privity,"  and  "Mutuality,"  as  used  in  connection  with  contract, 
and  how  do  you  distin^sh  between  a  void  and  voidable  contract  ? 

2.  Mention  the  distmctive  characteristics  of  a  special,  as  opposed 
to  a  simple  contract  P 

8.  State  shortly  the  &cts  in  Collins  v,  Blantem,  1  Smith  L.  C.  165, 
and  the  principle  deducible  from  that  case,  as  applicable  to  illegal 
and  fraudulent  contracts  P 

4.  What  is  a  "  concurrent "  writ  of  summons,  and  under  what 
circumstances  may  it  be  practically  useful  P 

5.  In  what  cases  may  a  writ  of  summons  be  specially  endorsed, 
and  what  are  the  advantages  of  so  endorsing  it  P 

6.  What  is  meant  by  an  estoppel  mpais  ?  And  what  do  you  un- 
derstand by  the  phrase  that  "a  chose  in  action  is  not  assignable  at 
kwP" 

7.  What  is  the  liability  of  an  infant,  first,  for  necessaries ;  se- 
condly, on  a  bill  of  exchange  accepted  by  him  for  necessaries; 
thirdfy,  on  a  bond  with  a  penalty  P 

8.  State  shortly  the  law  as  to  the  liability  of  a  lunatic  upon  a  con- 
tract made  by  him  whilst  non  compos  mentis.  Can  you  mention  any 
recent  case  in  support  of  your  view  upon  this  subject  P 

9.  Distinguish  between  2k  patent  and  a  latent  ambiguity.  What  is 
Lord  Bacon's  maxim  with  reference  to  the  latter  P 

10.  What  change  has  been  effected  by  the  Common  Law  Pro- 
cedure Act  as  regards  the  statement  of  promises  in  a  declaration 
founded  upon  contract  P 

II.  What  is  the  difference  between  a  pledge  or  pawn  of  goods  and 
a  lien«  and  in  what  respects  does  either  of  these  differ  from  a  mort- 

12.  What  is  the  ordmary  time  for  pleading  in  bar  to  an  action, 
the  defendant  being  within  the  jurisdiction  P    And  in  abatement  p 

18.  What  is  the  rule  at  common  law  as  to  admitting  verbal  evidence 
to  vary  a  written  contract  P  And  how  is  this  rule,  in  certain  cases, 
affected  by  the  Statute  of  Frauds  P 

14.  Should  the  consignor  or  consignee  in  general  sue  the  carrier 
for  loss  of  goods  P  What  is  the  foundation  of  the  rule  upon  the 
above  subject  P 

16.  Under  what  conditions  may  an  agreement  in  restraint  of  trade 
be  valid  at  law  P  Can  you  mention  any  cases  as  to  the  divisibility  of 
covenants  in  restraint  of  trade  P 

16.  Mention  shortly  in  what  respects  the  Carriers  Act  (1  Wm.  4, 
c.  68)  has  affected  the  liability  of  common  carriers  P 

17.  Define  what  is  meant  by  an  "  agreement  that  is  not  to  be  per- 
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formed  witbin  the  spaoe  of  one  yeaar  fiom  the  makiiig  thereof" 
(29  Car.  2,  c.  3,  e.  4). 

18.  To  what  daas  of  oontracts  does  the  17th  aectkni  of  the  Statute 
of  iFrauds  apply,  and  what  are  its  proyisiona  P 

19.  What  ifi  the  ordinary  writ  of  execution,  first,  against  the  person; 
secondly,  against  the  goods  P  And  how  long,  if  unexecuted,  does 
the  writ  remain  in  force  P 

20.  How  may  the  doctrine  of  Merger,  in  certain  cases,  affect  the 
form  of  action?  And  what  is  meant  by  the  expression  tramit  in 
remjudicatam  ? 

21.  How  have  proceedings  in  arrest  of  judgment  been  affected  by 
the  Common  Law  Procedure  Act  ? 

22.  What  is  meant  by  ^^re%  inter  alioa  aota^*  Gire  instances 
showing  what  is  the  rule  of  evidence  with  reference  to  it. 

23.  State  shortly  what  rights  of  action  vested  in  an  individual  pass 
on  bankruptcy  to  his  assignees.  In  what  cases  may  an  uncertificated 
bankrupt  sue  P 

24.  Gontra  nan  valentem  a^ere  nulla  eurrit  praecriptio  ?  Explain 
and  illustrate  this  rule. 

Equity. 
(From  half*past  one  to  half-ptst  four.) 

1.  In  what  respect  do  the  rules  of  law  and  equity  differ  as  regards 
contribution  between  co-sureties  P 

2.  Is  imbecilil^  (not  sofficient  to  support  a  commission  of  lunacy) 
a  ground  for  setting  aside  a  contract  or  conveyance,  in  any  and  what 
cases? 

3.  Will  the  specific  performance  of  an  agreement  to  repair  be 
decreed  in  general  ?    Are  there  any  exceptions  to  the  rule  P 

4.  A.  purchases  an  estate  with  notice  of  an  incumbrance,  and  then 
sells  it  to  B.,  who  has  not  notice ;  B.  sells  to  C.  with  notice.  Is  the 
estate  bound  in  the  hands  of  C.  P  State  the  reasons  on  which  the 
rale  of  the  Court  is  founded  P 

5.  Explain  what  is  meant  by  the  abatement  of  a  suit.  In  what 
manner  was  it  remedied  previously  to  the  new  orders  P  What  is  the 
present  practice. 

6.  (^^ive  the  history  of  the  jurisdiction  exercised  in  lunacy,  and 
explain  the  manner  in  which  it  is  conferred. 

7.  In  what  manner  did  the  assignment  of  a  term  of  years  to  a 
trustee  operate  as  a  protection  against  a  judgment  signed  subse- 
quently to  the  creation  of  the  term,  in  fiivour  of  a  purchaser  without 
notice? 

8.  Distinguish  accurately  between  a  bill  for  relief  and  a  bill  for 
discovery.  Of  which  nature  is  a  bill  which  prays  for  an  injunction 
against  proceedings  at  law  until  a  defendant  has  put  in  his  answer  p 
Explain  the  alteration  made  in  the  practice  of  the  Court  by  the  new 
mtes  with  respect  to  obtaining  such  an  injunction. 

9.  Explain  what  is  meant  by  equitable  sei>K)ff«  In  what  cases  is  it 
allowed  ? 
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10«  State  the  rules  by  wbich  the  Court  is  guided  with  respect  to 
a  purchase  made  by  a  trustee  from  his  cestui  que  trust, 

11.  In  what  cases  will  Equity  grant  relief  upon  a  joint  bond  as  if 
it  were  a  several  as  well  as  a  jomt  obligation  ? 

12.  Explain  what  is  meant  by  want  of  mutuality  in  a  contract ; 
when  is  want  of  mutuality  a  sufficient  answer  to  a  suit  for  specific 
performance  ? 

13.  .Explain  the  proceeding  by  claim ;  for  what  cases  is  it  adapted  ? 

14.  A.  mortgages  an  estate  to  B.,  and  subseauently  to  C. ;  B.  files 
a  bill  of  foreclosure ;  what  is  the  proper  form  oi  decree  ? 

15.  A.  dies,  having  appointed  an  executor  and  a  feme  coverte 
executrix ;  the  husband  of  the  executrix  invests  monev,  part  of  the 
estate,  in  his  own  name  and  that  of  the  executor.  The  husband  dies ; 
the  executor  appropriates  the  money  to  his  own  use.  Is  the  estate 
of  the  husband  liable  ? 

16.  In  what  cases  will  an  implied  trust  arise  on  a  purchase  in  the 
name  of  another  person.  State  the  circumstances  of  the  case  of 
Dyer  t>.  Dyer,  and  the  grounds  of  decision. 

17.  On  what  grounds  has  the  Court  proceeded  in  determining 
whether  uses  shall  be  considered  charitable  or  not  ?  Give  instances 
of  uses  with  regard  to  which  the  question  has  been  held  doubtful. 
By  what  maxims  has  the  Court  been  guided  as  to  enforcing  cha- 
ritable uses  P 

18.  Property  is  given  to  a  trustee  upon  trust  for  a  feme  sole  for 
her  separate  use  in  the  event  of  marriage,  but  without  power  of  anti- 
cipation ;  she  marries  without  any  settlement  being  made,  and  after-* 
wards  joins  her  husband  in  assigning  the  property  to  a  purchaser  for 
valuable  consideration.  Is  the  assignment  valid  to  any  and  what 
extent?  Mention  the  leading  decision  on  this  subject,  and  the 
doubts  which  prevailed  previously. 

On  the  Law  or  Real  Property,  &c. 
(From  half-past  one  to  half-past  four.) 

1.  Is  there  any  difference  in  the  quantity  of  the  following  estates  ? 
A  lease  to  A.  for  99  years ;  a  lease  to  A.  for  99  years,  if  B.  should 
so  long  live ;  a  lease  to  A.  for  three  lives ;  a  lease  to  A.  for  99  years, 
if  he  should  so  long  live. 

2.  What  is  the  nature  of  the  uncertainty  which  forms  the  leading 
distinction  between  a  vested  and  a  contingent  remainder  ?  Explain 
why  a  vested  remainder  can,  and  a  contingent  remainder  cannot,  be 
supported  by  a  chattel  interest  in  land. 

3.  Distinguish  between  dower  at  the  common  law,  jointure,  and 
dower  as  regulated  by  the  3  &  4  Wm.  4,  c.  105. 

4.  To  what  extent  has  the  power  of  alienation  by  tenants  in  tail 
been  enlarged  by  the  3  <fe  4  Wm.  4,  c.  74  ? 

6.  What. conveyances  do,  what  do  not,  operate  by  transmutation  of 
possession  P  Oive  a  general  sketch  of  their  history,  with  reference 
to  their  peculiar  properties,  and  to  the  alterations  that  have  from  time 
to  time  been  made  in  their  frame  and  effect. 
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6.  Define  the  office  of  ''  protector  to  a  Bettlement."  ^  What  effect 
would  the  giving  or  withholding  his  consent  have  upon  the  estate 
acquired  by  a  tenant  in  tail  under  a  disentailing  deed  ? 

7.  An  estate  is  conveyed  to  such  uses  as  B.  shall  appoint,  and  in 
default  of  appointment  to  the  use  of  C.  in  fee.  B.  appoints  to  A.  for 
life,  with  remainder  to  A.'s  first  and  other  sons  in  tad.  What  difier- 
ence  does  the  appointment  make  in  the  estate  which  C.  takes  in  the 
land? 

8.  One  possessed  of  a  term  of  years,  borrows  money  upon  the 
security  of  the  term,  and  mortgages  it  by  way  of  underlease.  In 
what  cases,  and  for  what  reason  is  this  mode  of  proceeding  preferable 
to  an  assignment  ? 

9.  State  the  rule  in  Shelley's  case : — does  it  apply  with  equal 
force  (1)  where  a  man  by  marriage  articles  agrees  to  settle  his  estate 
upon  himself  for  Hfe,  with  remainder  to  the  heirs  of  his  body ;  and  (2) 
where  similar  limitations  are  contained  in  a  will  p 

10.  Point  out  the  principal  alterations  introduced  into  the  law  of 
descent  by  3  &  4  Wm.  4,  c.  106.  A  purchaser  of  an  estate  in  fee- 
simple  dies  intestate,  leaving  two  daughters;  one  daughter  dies 
leaving  a  son ;  what  portion  of  the  whole  estate  is  the  son  entitled 
to?  ^ 

11.  When  a  condition  is  annexed  to  a  grant  of  an  estate  in  fee 
simple,  what  is  the  result  of  a  breach  of  the  condition,  (1)  where  the 
condition  is  precedent,  (2)  where  it  is  subsequent  p 

12.  Point  out  the  difference  between  general  and  particular  powers 
of  appointment  ?  Does  a  general  devise  at  the  present  day  amount 
to  an  execution  of  both  kinds  of  powers  P 

13.  Within  what  period  must  an  estate  vest,  when  limited  by  way 
of  future  use  or  executory  devise,  so  that  the  gift  may  have  legal 
validity  ?  What  was  the  policy  by  which  the  Courts  were  guided  in 
establishing  the  restriction  ? 

14.  How  is  an  estate-tail  converted  into  a  base  fee  ?  And  what  is 
the  effect  of  the  conversion,  when  the  estate-tail,  and  the  immediate 
reversion  in  fee  expectant  thereupon,  are  vested  in  the  same  person  P 

15.  State  succinctly  the  progress  of  the  law  with  respect  to  the 
liability  of  fee-simple  estates  to  the  debts  of  a  deceased  owner,  who 
has  not  by  his  will  charged  the  property  with,  or  devised  it  subject 
to,  the  payment  of  his  debts. 

16.  G-iye  a  short  st$itement  of  the  case  which  occasioned  the 
passing  of  the  39  &  40  G«o.  3,  c.  98,  and  also  a  summair  of  the  pro- 
visions contained  in  that  statute.  Does  the  Act  establish,  to  any 
extent,  the  validity  of  a  testamentary  trust  for  accumulation,  which 
is  otherwise  void,  as  transgressing  the  rule  against  perpetuities  ? 
Give  a  reason  for  your  answer. 

17.  When  trustees  are  going  to  sell  in  the  execution  of  their  trust, 
but  have  no  eojpress  power  to  give  receipts,  in  what  cases  have  the 
Courts  considered  that  there  is,  from  the  nature  of  the  trust,  such 
an  indication  of  an  implied  intention  to  give  the  power,  as  will  exempt 
the  purchaser  from  seeing  to  the  application  of  his  purchase-money  P 
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JuRIS^RtrDENCl!!    AND   THE   CiViL   LaW. 

(From  Laif-past  nine  to  half-past  twelve.) 

1.  Analyze  carefully  tlie  signification  attached  by  the  Boman 
lawyers  to  the  words  Dominium  and  Ohligatio.  In  what  consists  the 
scientific  importance  of  the  distinction  between  them  P 

When  and  under  what  circumstances  did  the  expressions  ^'«*  in  re 
and  jtis  ad  rem  come  into  use  ?     To  what  objection  are  they  open  ? 

2.  Through  what  changes  of  meaning  has  the  term  "  Ooligation" 
passed  P 

Define  "Eminent  Domain."  What  sort  of  property  in  the  national 
territory  are  sovereign  states  deemed  by  each  other  to  enjoy  P 

3.  Enumerate  the  objects  comprised  in  the  older  Eoman  law  under 
the  head  of  lies  Mcmdpi,  Was  the  department  of  Bes  nee  Mancipi 
coextensive  with  the  entire  residue  of  the  subjects  of  property  ?  Are 
there  any  reasons  for  supposing  that  a  distinction  analogous  to  that 
between  Bes  Mancipi  and  Bes  nee  Maneipi  is  universally  charac- 
teristic of  law  in  its  mfancy. 

What  was  the  in  jwre  cessio,  and  for  what  purposes  was  it 
resorted  to  ? 

4.  In  the  Eoman  law  of  Civil  Process,  as  constituted  previously  to 
the  reforms  of  Justinian,  what  class  of  remedies  was  allotted  exclu- 
sively to  the  JDominus  ?  In  what  consisted  their  superiority  to  the 
analogous  remedies  provided  for  the  possessor  ? 

How  was  the  Eoman  law  "enabled  to  dispense  with  the  fiction 
know  in  English  jurisprudence  as  "  Special  Property?'* 

5.  To  what  extent  does  the  doctrine  that  the  sea  and  the  sea- 
shore {mare  et  per  hoc  litora  maris)  are  res  commtmes  survive  in  the 
pnblic  law  of  modem  times  P 

When  a  navigable  river  forms  the  boundary  of  two  or  more  con- 
terminous states,  what  is  the  doctrine  of  the  best  modem  publicists  as 
to  the  right  of  navigation  P 

6.  What  was  implied  in  Eoman  law  by  the  expression  "  Natural 
modes  of  acquiring  property  P"  Through  what  range  of  ideas  came 
Tradition  to  be  ranked  among  them  P 

7.  Define  "  Specification,"  "  Commixtion,"  and  "  Confusion,"  and 
give  the  rules  of  Eoman  law  for  determining  the  question  of  property 
under  the  circumstances  supposed  in  these  processes. 

What  rules  are  followed  by  the  law  of  England  in  the  case  of  a 
specification  ? 

8.  Give  a  definition  of  "  Occupancy."  Is  the  definition  of  the  Eoman 
law  at  aU  modified  by  Bracton  P  To  what  extent  has  the  principle 
of  occupancy  been  interfered  with  by  the  successive  English  game- 
laws  P 

9.  "  Occupatio  rei  nullius  pro  aci^uirendi  dominii  causA  haberi 
potest,  singulorvm  tantum  dominio  in  universnm  admisso"  Wam- 
Konig.  Doctrvna  Jwris  PMlos^hica,  Give  reasons  in  support  of 
this  opinion.  How  does  it  affect  the  popular  theory  of  tne  part 
played  by  occupancy  in  the  origination  of  individual  property? 
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10.  Give  a  Inrief  aoaljais  of  the  conrae  of  reasoning  in  virtue  of 
which  enemy's  goods  came  to  be  considered  subiects  of  oocnpancj. 
In  what  is  it  inconsistent  with  the  maturer  theory  of  the  Jus  Oentium  ? 
How  £ur  can  private  property  on  knd  be  captured  under  the  modem 
law  of  war  P  How  far  private  debts,  and  obligations  contracted  on 
the  faith  of  the  state? 

11.  Under  what  circumstances  was  the  adprehensio  of  the  im« 
moveable  property  of  an  enemy  deemed  to  be  completed  in  Boman 
law,  so  as  to  divest  the  rights  of  the  original  owner?  At  what 
moment  do  the  rights  of  the  owner  of  a  captured  vessel  pass  to  the 
eaptor,  according  to  the  modem  law  of  war  ? 

12.  Describe  the  origin  and  development  of  the  fiction  of  Fottlu 
minium.  How  many  Bes  Fostliminii  are  recognized  in  modem 
public  law  ? 

In  what  manner  is  the  desire  of  neutralizing  the  operation  of 
Fostliminy  known  to  have  affected  the  acts  of  the  Congress  of 
Vienna  ? 

13.  Define  the  right  of  search.  Why  is  it  an  inevitable  con- 
sequence of  the  received  theory  of  warfare  ?  Wha|;  rules  has  it  been 
proposed  to  engrafb  on  the  law  of  war,  with  the  view  of  rendering 
this  right  unnecessary  P 

14.  How  far  was  the  right  of  search  trenched  upon  in  the 
manifesto  issued  by  Catherine  II.  of  Eussia  in  1780  ?  By  what 
states  were  the  principles  of  Eussian  declaration  adopted ;  and  to 
what  extent  does  their  assent  bind  them  at  the  present  moment  ? 

15.  Define  "  Prescription,"  considered  as  a  term  of  general  juris- 
prudence.   Is  any  true  prescription  recognized  by  English  law  ? 

16.  Enumerate  and  explain  the  four  conditions  required  for  the 
completion  of  the  shorter  prescription  under  the  reformed  Eoman 
law.  Distinguish  the  older  form  of  Usucapion  from  the  Prceacriptio 
longi  temparis  of  the  Frcetor,  What  was  the  chief  beneficial  use 
which  you  suppose  to  have  been  served  by  Usucapion  at  the  era  of 
Gaius? 

17.  "  Nemo  sibi  ipse  catisam  possessionis  mutare  potest.*'  ''  On 
ne  peut  pas  prescrire  contre  son  titre,  en  ce  sens  que  Ton  ne  pent 
point  se  changer  a  soi-m^me  la  cause  et  la  principe  de  sa  possession." 
(Code  Napoleon,  art.  2240.)  Explain  carefixlly  the  import  of  these 
maxims.  ^  Under  what  circumstances  could  a  derivative,  dependent 
or  permissive  possession  become  adverse  in  the  view  of  Eoman  law  ? 

18.  What  distinct  meanings  do  you  conceive  to  be  conveyed  in  the 
ordinary  usage  of  the  word  "  Possession  ?"  What  are  the  significations 
of  the  term  mscriminated  bv  Savigny  ? 

Explain  the  meaning  and  scope  of  Savigny's  dictum,  "  All  property 
is  founded  on  adverse  possession  ripened  by  prescription." 

19.  Describe  the  legal  question  which  formed  the  subject  of 
Cicero's  argument  in  the  Oration  Fro  Cadnd,  Has  the  difficulty  to 
which  Cicero  addressed  himself  been  expressly  provided  against  in 
any  modem  code  ? 

20.  Define  a  Servitude.      Into  what  subdivisions  are  servitudes 
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distributed  by  Boman  law  P  Is  it  possible  to  accept  the  same  dislari- 
bution  for  English  jurisprudence  P 

21.  What  considerations  are  urged  by  the  jurists  who  h9rye  em- 
barked in  the  controversy,  whether,  in  the  essential  classification  of 
jurisprudence,  servitudes  should  be  ranked  with  Dominion  or  with 
Obligations  ?  Which  side  is  taken  by  Pothier,  which  by  Troplong, 
which  by  Austin  ? 

22.  Describe  the  cotirse  of  reasoning  followed  by  those  jurists  who 
contend  that  assignments  under  the  bankrupt  or  insolvent  laws 
ought  to  be  of  universal  operation  to  transfer  moveable  property,  in 
whatever  country  it  may  be  locally  situated.  To  what  extent  is  there 
a  conflict  of  doctrine  between  the  English  and  American  courts  on 
this  subject  ? 

^3.  Enumerate  the  cases  in  which  the  jus  pignoria  arose  through 
obligations  not  strictly  created  by  the  Contract  of  Pledge.  When 
.the  ju8  pignoris  attached  under  the  circumstances  just  indicated,  in 
what  consisted  the  value  of  the  rights  which  it  conferred  ?  How  is 
its  place  supplied  in  English  law  P . 

.  Questions  on  Constitutional  Law  and  Legal  History. 

(From  half-past  nine  to  half-past  twelve.) 

1.  Give  an  account  of  the  causes  which  led  to  the  Revolution 
of  1688. 

2.  What  effect  did  that  event  produce  on  the  doctrines  and  lan- 
guage of  the  Executive  Qovernment  after  that  period  as  compared 
with  the  principles  insisted  upon  by  the  Stuarts  ? 

3.  What  prerogatives  had  the  Crown  parted  with  since  the 
year  1660  ? 

4.  What  security  for  freedom  had  been  established  since  1660  ? 

.  5.  In  what  trial  had  the  right  of  jurors  been  discussed  ?  Give  an 
account  of  the  way  in  which  the  question  was  dealt  with,  and  of  the 
judgment  by  which  it  was  set  at  rest  ? 

6.  Give  an  account  of  the  trials  of  Cornish  and  Eosewell. 

7.  On  what  conditions  did  William  and  Mary  accept  the  Crown  of 
England  ? 

8.  What  was  the  great  object  of  William's  policy  ? 

9.  What  treaties  were  concluded  with  France  during  his  reign  ? 

10.  What  was  the  result  of  Admiral  Herbert*8  engagement  with 
the  French  fleet  ? 

11.  What  efibrts  did  James  II.  make  for  the  recovery  of  his 
Crown,  and  in  what  way  were  they  defeated  P 

12.  What  great  national  establishments  were  erected  during  the 
reign  of  William  IIL? 

13.  What  change  took  place  in  the  constitution  of  Parliament, 
and  how  was  it  eflected  ? 

14.  Give  an  account  of  the  trial  of  Sir  John  Fenwick. 

15.  Give  an  account  of  the  characters  of  Danby,  Halifax,  and 
Somers. 

16.  What  was  the  character  of  the  House  of  Commons  by  which 
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Somers,  Portland,  and  Halifax  were  impeached  P  To  what  discnMiona 
did  that  impeachment  giye  rise  between  the  two  Houses  ? 

17.  Name  any  remarkable  petition  presented  to  the  House  of 
Commons. 

18.  Did  anything  remarkable  happen  during  the  reign  of  William  III. 
to  any  Speaker  of  the  House  of  Commons  ? 

19.  What  was  the  last  offence  committed  by  Louis  XIV.  against 
England  before  the  War  of  the  Succession  ? 

20.  What  was  William  III.'s  policy  towards  Ireland  ? 

21.  Give  a  character  of  Willuun  III.  and  cite  the  events  of  his 
life  which  you  think  illustrate  it. 

General  Paper. 

(From  half-past  one  to  half-past  four.) 

1.  Give  an  account  of  the  parties,  Whig  and  Tory,  from  their 
beginning  to  the  Peace  of  TJtrecht. 

2.  Give  an  account  of  the  progress  of  toleration  from  the  accession 
of  Charles  II.  to  the  death  oi  Anne. 

3.  Give  an  account  of  the  law  of  treason  and  its  changes  during 
the  same  period. 

4.  What  is  meant  by  an  answer  in  support  of  a  plea?  When  is 
ifc  necessary  that  a  plea  should  be  so  accompanied  ?  And  why  is 
such  an  answer  required  ?  Must  it  be  sufficient  in  the  ordinary 
acceptation  of  the  word  ? 

5.  What  are  the  objects  attained  by  the  statutes  now  in  force  for 
the  registration  of  title-deeds  ?  In  what  respect  did  the  law  of 
France  as  to  the  registration  of  wbgHtuiions  difiler  fix)m  the  English 
law  regarding  the  registration  of  deeds  P 

6.  Erplain  the  mode  in  which  the  equitable  jurisdiction  of  the 
Court  of  Chancery  has  been  established ;  and  state  the  principal 
arguments  which  have  been  adduced  in  favour  of  and  agiunst  its 
nnion  with  the  iurisdiction  of  the  Common  Law  tribunals. 

7.  ^^  A  consideration  past  and  executed  will  support  such  a  promise 
only  as  the  law  would  imply."  Explain  fully  the  meaning  of  this 
proposition,  and  illustrate  it  by  decided  cases. 

8.  Under  what  circumstances  are  entries  made  by  deceased  persons 
admissible'in  evidence?  To  what  rule  does  their  admissibility  offer 
an  exception,  and  upon  what  grounds  has  it  been  established  ? 

9.  What  is  it,  in  your  opinion,  which  renders  binding  a  contract 
or  agreement  not  expressly  made  so  bythe  statute  law  ? 

10.  The  twenty-mnth  section  of  1  Vict.  c.  26,  has  assimOated  the 
rules  of  construction  applicable  to  testamentary  gifts  of  real  and 
personal  estate^  where  there  is  a  gift  over  introduced  by  a  clause 
unporting  an  indefinite  failure  of  issue  of  the  jSrst  taker :  show  how 
this  has  been  effected.  Land  is  devised  (subsequent  to  the  passing 
of  the  Act)  to  A.  for  life,  and  in  default  of  issue  to  B.  in  fee ;  what 
estates  do  A.  and  B.  respectively  take  ? 

11.  GKve  your  opinion  upon  the  following  case : — Beal  estate  is 
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derided  to  the  use  of  A.  and  his  hehv,  upon  trust  to  pay  debts  and 
legacies ;  and,  subject  thereto,  in  trust  for  R  in  fee.  A.  conyeys  the 
legal  estate  in  the  premises  to  B.,  subject  to  the  debts  and  legacies. 
B.,  upon  his  marriage,  settles  the  property  in  the  ordinary  manner, 
giring  the  trustees  of  the  settlement  a  power  of  sale,  with  the  usual 
receipt  clause,  and  directs  the  proceeds  to  be  invested  in  land,  and 
settled  in  accordance  with  the  uses  of  the  settlement.  Is  a  purchaser 
from  fche  trustees  bound  to  see  that  the  testator's  debts  and  legacies 
have  been  paid  ?     Cite  authorities. 

12.  A  valid  executory  devise  is  made  of  land,  but  the  event  upon 
which  the  future  gift  is  to  take  effect  does  not  happen  for  more  than 
21  years  after  the  testator's  death ;  there  is  no  gift  of  the  interme- 
diate rents  and  profits,  nor  any  express  direction  to  accumulate. 
Does  the  Thelluson  Act  apply,  so  as  to  negative  the  title  of  the 
devisee  to  the  accumulations  that  have  accrued  subsequently  to  the 
expiration  of  the  21  years,  and  before  the  happening  of  tne  event 
specified  ? 

18.  Of  what  nature  was  the  theoretical  distinction  between  Pradia 
Italiea  and  Fradia  Framncialia  ?  How  did  it  practically  affect  the 
Boman  law  of  property  during  the  middle  period  of  its  history  P 

14.  What  criterion  seems  to  have  been  tacitly  adopted  by  the 
Boman  jurisconsults  for  distinguishing  Mes  communes  from  Mes 
singulorum  ?  What  are  the  tests  proposed  for  the  like  purpose  by 
Grotius,  Bentham,  aiid  Whewell  ? 

16.  What  conclusions  have  been  respectively  arrived  at  by  Cujacius, 
Huberus,  and  Boullenois,  with  reference  to  the  operation  of  a  will, 
executed  with  the  formalities  demanded  by  the  lex  domioUii  of  the 
testator,  on  immovable  property  situated  in  a  country  whose  laws 
prescribe  testamentary  solemnities  of  a  different  description  ?  State 
whether  you  consider  the  views  of  these  jurists  to  be  reconcilable, 
and  compare  them  with  the  doctrine  of  the  English  law. 

16.  Give  a  brief  sketch  of  the  order  in  which  the  claims  of  pigno- 
ratitian  creditors  were  marshalled.  To  what  extent  was  the  tacking 
of  incumbrances  permitted  in  Eoman  law. 

17.  In  the  case  of  an  ordinary  pledge,  on  what  conditions  was  the 
creditor  allowed  to  proceed  to  the  distraetio  pignoris  ? 


Abt.  v.— the  CHARITABLE  TRUSTS  BILL.     - 

OUR  public  charities  have  become  curses.  We  believe  it  to 
be  incidental  to  all  posthumous  appropriation  of  money  for 
a  permanence  that  it  shall  fail  to  fulfil  the  design^  bowever 
benevolent^  and  in  many  cases^  however  wise^  of  the  donor.  A 
tnan  must  be  a  [nrophet  as  well  as  a  philantfaropiflt^  in  order  to 
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compass  his  purpose  of  doing  good,  by  Hmiting  liis  bequest  for 
ever  to  any  mundane  <5bject,  be  it  wbat  it  may ;  for  how  can  he 
otherwise  foresee  the  inevitable  changes  in  the  circumstances, 
the  times^  character,  wants,  and  destiny  of  posterity — any  ona 
event  of  whidb  may  render  the  cast-iron  appropriation  of  the 
founder  worse  than  abortive;  in  fact,  positively  mischievous. 

The  Oxford  Commissioners'  Report  has  developed  abuses 
enough  even  to  startle  an  Oxford  Don ;  and  yet  Oxford  is  purity 
and  efficiency  itself,  compared  with  half  the  endowed  schools  in 
the  kingdom.  Some  score  years  ago,  a  regiment  of  gentlemen 
were  commissioned  and  salaried  for  a  number  of  years,  and  we 
dare  say  very  diligently  employed  the  whole  time  in  poking  into 
a})used  charities,  and  then  burying  their  revelations  very  effectu- 
ally in  several  tons  of  blue  book,  which  of  course  have  remained 
a  profound  secret  to  the  general  public  ever  since.  Sufficient, 
however,  oozed  out  through  newspapers,  in  dearth  of  matter  to 
fill  their  columns,  and  through  the  speeches  of  a  few  zealous 
membesTB  of  Parliapient,  to  give  rise  to  a  tolerably  correct 
impression  of  the  Augean  mass  of  abuse  which  had  encompassed 
and  pilloried  this  wing  of  ''our  time-honoured  institutions ;'' 
and  this  sort  of  idea^  that  something  rather  unusually  rotten, 
even  in  such  edifices,  had  beset  our  charities,  has  been  kept  aKve 
j&om  time  to  time  by  Lord  Brougham  and  others.  Thus,  after 
that  due  interval  which  the  dignity  of  English  legislation  always 
interposes  between  the  universal  recc^nition  of  a  gross  abuse 
and  its  remedy  having  elapsed  (in  this  case  about  fifteen  years), 
it  is  now  proposed  to  apply  a  broom  in  the  shape  of  an  extremely 
well-drawn  Bill,  which  there  seems  every  reason  to  hope  may 
escape  the  autumnal  massacre  of  the  innocents,  and  actually 
pass  into  a  hopeful  and  vigorous  statute  of  adult  proportion  and 
athletic  powers. 

To  give  some  little  idea  of  the  necessity  for  a  measure  so  very 
properly  efficacious  as  this,  and  to  justify  this  singular  departure 
firom  the  usual  milk-and-water  order  of  remedial  legislation,  we 
may  as  well  state,  that  the  endowments  exceed  an  annual  in- 
eome  of  812,000/.  per  annum;  that  about  fifteen  millions  of 
property  belong  to  endowed  schools,  including  buildings,  fel- 
lowahipSj  benefices,  &c.    The  other  charities  consist  chiefly  of 
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hospitals  and  all  kinds  of  alms  to  the  poor^  whidi  are  perhapa^ 
the  most  nuschievous  of  any.  We  will  now  cite  one  or  two 
instances  of  the  ascertained  abuses  in  each  of  these  classes  of 
endowments. 

We  believe  some  of  the  rankest  cases  exist  in  Wales.  In 
1847  a  commission  was  issued  to  inquire  into  education  there^ 
which  resulted  in  three  very  unusually  well-known  blue  books^ 
— ^fttU  of  stinging  exposures^ — a  Welsh  passion  thereat^ — and 
excellent  subsequent  effects  in  achieving  the  improvements  de- 
signed by  the  commission.  Of  course^  endowed  schools  came 
under  the  scrutiny  of  the  commissioners^  and  we  cannot  do 
better  than  cull  a  few  cases  from  so  rich  a  repository. 

Mr.  Yaughan  Johnson  says : — 

"  Defective  distribution  occurs  in  every  source  of  income,  but 
especially  in  permanent  endowments.  The  sum  at  present  available 
for  education  from  this  source  considerably  exceeds  4,000Z.^  exclusive 
of  lost  charities  and  certain  large  endowments,  which,  being  under 
litigation,  have  not  been  returned.  Of  this  large  sum  it  appears  that 
a  considerable  portion  is  misapplied  by  the  trustees ;  that  where  there 
is  no  breach  of  trust,  and  toe  funds  are  actually  available  for  the 
purpose  of  education,  the  schools  are  in  manv  cases  in  abeyance ;  and 
that  where  the  income  is  paid,  and  the  schools  are  carried  on,  the 
education  given  is,  in  the  great  majority  of  cases,  of  no  practical 
value.  These  statements  are  illustrated  by  the  following  fsictSy 
abstracted  from  the  detailed  evidence  contained  in  the  appenmx : — 

"  In  the  parish  of  Newmarket,  county  of  Flint,  the  arrears  due  for 
the  purpose  of  education  exceed  2,559Z.  The  intention  of  the  founder 
of  this  charity  was  to  establish  a  grammar-school  for  instruction 
in  Greek  and  Latin,  or  for  primary  education.  The  parish  and 
neighbourhood  have  derived  no  benefit  from  the  endovnnent  for 
nearly  a  century,  notwithstanding  the  animadversions  of  the  Charity 
Commissioners  and  repeated  decrees  in  Chancery.  No  other  fund^ 
are  raised  for  education  in  the  neighbourhood.  In  a  church  school, 
which  is  self-supported  in  the  parish,  the  children  were  found  de- 
plorably imorant :  believed  that  their  *  ghostly  enemy '  is  Jesus 
Christ,  and  that  there  are  three,  nine,  and  fifteen  gods. 

"  In  the  parish  of  Denio,  county  of  Carnarvon,  the  free  grammar- 
school  has  been  in  abeyance  for  the  last  five  years,  during  which 
period  the  endowment,  amounting  to  401,  per  annum,  has  been 
allowed  to  acciunulate.  The  school-room  and  master's  house  (which 
is  an  excellent  residence)  were  found  to  be  filled  with  straw,  hay, 
empty  bottles,  and  other  lumber.     Fragments  of  valuable  library 

'  A  portion  of  this  sma  is  received  by  the  masters  of  the  grammar- 
schools  at  Bangor,  Snthin,  and  Beanmaiis,  which  not  being,  as  at  present 
oonducted,  available  for  the  poor,  were  beyond  the  purpose  of  this  inquiry. 
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bcK^8  were  strewn  about  the  floor,  and  in  a  drawer  of  the  8oho(d« 
table  was  found  part  of  a  human  body  in  a  state  of  putrefaction. 
The  evidence  contained  in  the  report  upon  this  parish  shows  that  the 
administration  of  the  trust  commands  a  searching  investigation. 
The  inhabitants  complain  of  the  deplorable  i^orance  of  the  middle 

classes,  who  are  left  unfit  for  anv  trade  or  calnng  in  life. 

•  •••••• 

^  In  the  parish  of  Llanrwst,  county  of  Denbigh,  the  funds  avail- 
able for  education  are  larger  than  in  axxj  parish  in  North  Wales, 
amounting,  it  ia  supposed,  to  an  income  of  6001.  or  7002.  per  annum. 
The  misapplication  was  discovered  by  the  Beport  of  the  Charity 
Commissioners,  and  the  case  certified  to  the  Attorney- General.  At 
the  time  of  my  inquiry,  the  schoolmaster  and  the  resident  trustee  of 
the  school  were  unable  to  give  any  account  of  the  scheme  for  the 
fiiture  conduct  of  the  institution,  rrom  the  report  upon  the  school, 
it  will  be  seen  that  the  schoolmaster  is  at  present  tne  only  person 
who  derives  advantage  from  the  charity.'* 

Here  is  a  picture  of  a  village  endowed  school  given  by 
Mr.  Symons^ — Llandegley^  in  Eadnorshire.  The  circumstancea 
apply  in  substance  to  many  such  charities : — 

**  The  testator  devised  this  property  for  teaching  all  the  children 
of  the  settled  poor  of  the  parish,  who  resort  to  the  school, '  without 
regard  to  the  religious  persuasion  of  their  parents.'  4Z.  of  the  charity 
are  to  be  paid  to  the  poor  of  the  parish.  The  trustees  of  the  charity 
are  the  vicar  and  the  churchwardens.  This  is  the  only  case  in  which 
mv  visit  to  a  school  was  opposed.  We,  nevertheless,  obtained 
admission,  and  found  a  poor  old  man  teaching  ten  or  twelve  children 
in  a  room  at  the  end  of  the  nave  of  the  church  next  the  tower, 
which  had  been  bricked  off  for  the  purpose.  This  room  was  entered 
through  the  tower,  which  evidently  formed  the  shed  for  the  calves 
and  cows  which  were  depastured  in  the  churchyard,  and  was  in  a 
filthy  state.  The  children  were  reading  in  tattered  Bibles  to  the  old 
man,  who  was  manifestly  incompetent  to  teach  them  anything. 
Mr.  Lingen  and  Mr.  Yaughan  Johnson  examined  the  scholars,  and 
the  former  has  favoured  me  with  a  note  of  the  result.  Whilst  the 
examination  was  proceeding,  the  wife  of  the  Eev.  John  Jones,  vicar, 
came  into  the  school,  and  with  much  vehemence  protested  against 
our  visit.  On  being  assured  by  the  master  that  we  had  got  no 
information  about  the  charity,  she  became  appeased,  and  suffered  us 
to  proceed.  We  had  previously,  in  vain,  endeavoured  to  see  the  vicar. 
It  appears  that  sevend  masters  have  been  appointed  in  succession  to 
this  school.  One  of  them,  named  Price,  who  is  now  a  master  em- 
ployed by  Mrs.  Bevan's  charity,  informed  me  that  he  was  once  a 
master  at  that ,  school ;  that  masters  previously  were  boarded  by 
Mr.  Jones,  who  diminished  their  salary  on  that  account ;  that  he 
diminished  his.  Price's,  salary  by  21.  under  some  pretence.  The 
present  master  of  the  Llavelwedd  school,  William  Oayder,  was  also 
one  of  the  masters  in  this  school,  and  was  at  length  forcibly  ejected, 
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though  a  much  more  (xmipetent  person  than  his  suceessor,  tiie  pieieiit 
master,  who  is  the  ^dear's  churchwarden,  and  who,  witii  the  vicar,  has 
the  appointment  of  the  master.  The  parishioners  complain  in  yain 
of  his  total  incompetency  to  teach,  for  the  Ticar  has  alone  the  power 
to  remoYO  him.  It  is  not  known  what  is  the  pres^it  rental  of  the 
charity  land.  Various  statements  were  made  to  me  respecting  the 
gross  manner  in  which  the  chari^  is  abused.  I  he^  to  refer  to  the 
evidence  taken  by  me  from  two  of  the  most  respectable  of  the  inhabi- 
tants of  the  parish.'* 

Mr.  Lingen  adds^  that  the  master  was  ''  quite  superannuated/' 
and  that ''  there  could  not  be  a  more  wretched  school.'' 

Mr.  Symons  says  generally  of  the  endowed  schools  in  the 
middle  of  Wales : — 

"  Those  which  do  exist  are  usually  abused,  and  in  no  case  properly 
superintended.  Those  of  Tstrad  Meyric,  Presteigne,  Whitton,  Old 
Eadnor,  and  an  endowment  for  a  school  at  Cwm  Toyddwr  (which  was 
in  abeyance  when  I  visited  the  place)  and  Llandegley,  in  Badnor- 
dhire,  at  Llanfihangel  Cwm  Dii,  Llambedr,  and  Christ  College,  Breck- 
nock, in  that  county,  appeared  to  me  especially  to  need  reform  and 
active  supervision.  There  are  three  trustees  or  visitors  in  most  of 
these  cases,  who  appeared  to  be  negligent  of  their  duties.  I  mention 
these  cases  not  because  they  are  the  only  instances  of  neglect,  but 
because  the  incomes  attached  to  them  make  it  important  that  they 
should  be  rendered  efficient.*' 

The  Dean  of  Hereford,  in  a  paper  he  recently  read  at  the 
Society  of  Arts,  speaks  thus  of  another  class  of  charities,  and 
no  one  seems  to  have  a  better  right  to  condemn  them,  as,  by 
his  own  showing,  he  is  a  trustee  of  one  of  the  most  foolish  and 
mischievous  endovnnents  in  the  kingdom. 

"  The  county  of  Hereford  and  town  in  which  I  live,  unfortunately 
aboimds  in  such  charities — ^some  for  education,  others  for  general 
purposes,  and  I  have  often  said,  what  I  vnll  repeat  here,  that  the 
greatest  friend  to  the  town  and  county  (rather  than  things  should 
remain  as  they  are),  would  be  the  person  that  could  get  th^n  all 
abolished. 

"  A  charity  of  which  I  am  trustee  (and  I  em  therefore  speaking 
from  my  own  knowledge)  has  an  annual  income  of  more  than  3,000/. 
from  funded  property,  left  for  food  and  clothing,  and  it  is  limited  to 
three  small  pansbes,  the  united  population  of  which  is  1,250 :  and 
were  1  to  tell  you  the  mischief  which  this  charity  has  done  in  demo- 
ralising those  who  are  the  recipients  of  it,  and  the  details  connected 
with  its  history  in  the  last  fifty  years,  you  would  be  truly  disgusted, 
and  I  believe  there  is  but  one  opinion  among  the  gentlemen  in  the 
neighbourhood  of  it  as  to  its  mischievous  effects." 

The  Dean  tried  to  obtain   a  better  appropriation  of  this 
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gharity  in  a  recent  Act  ofParUametU  pamed  to  regulate  it,  and 
efUirely  failed.    He  adds  :*^ 

"  Such,  however,  is  the  pognacitj  of  the  English  character,  that 
although  every  educated  and  right-minded  man  feels  it  to  he  a 
nuisance,  yet  any  attempt  to  extend  it  heyond  the  parish  limits 
would  meet  with  the  most  determined  resistimce. 

'^  Small  charities  (he  says)  are  generally  administered  hy  the 
owners  of  property,  on  which  the  payments  are  charged,  and  are  a 
positive  hindrance  to  anything  better  Dein^  attempted. 

*^  After  this  I  need  not  say  I  am  anxious  for  the  success  of  the 
BiU  promised  b^  the  Government,  for  the  better  administering  to 
this  class  of  charitable  endowments." 

The  best  possible  illustration  of  ''out  of  the  firying-pan  into 
the  &re"  is  that  of  a  charity  in  Chancery^  alias,  undergoing  the 
only  legitimate  purging  of  its  abuses.  In  all  cases  where  the 
endowment  is  small^  the  process  is  a  most  effective  one,  for  it 
eats  it  up.  Mr.  Senior,  we  believe,  affirms,  that  no  charity  ci 
less  than  30/.  per  annum  survives  its  purification  in  Chancery. 
The  county  of  Worcester  affords  some  instructive  instances  of 
the  handy  work  of  that  Bhadamanthean  Court  in  charities  of  a 
laj^er  calibre.  There  is  a  plump  little  charity  at  Kidderminster 
which  fell  into  its  fangs  the  other  day.  Vice-Chancellor  Turner 
decided,  that  with  those  properties,  which  amount  annually  to 
795/.  (of  which  the  head-master  receives  100/.  as  a  pension), 
the  boys  shall  be  taught  Latin  and  Greek  gratuitously.  The 
first  forty  are  to  pay,  in  addition  to  their  books,  four  pounds 
per  annum  for  conmiercial  branches  of  education.  Those  above 
forty  are  to  pay  eight  pounds  per  annum,  and  the  head-master 
may  take  as  many  boarders  as  he  pleases. 

Since  this  decision  the  number  has  never  reached  forty. 
Many  parents  do  not  care  for  their  children  to  learn  classics. 
There  are  residences  for  two  masters,  that  of  the  head-master 
being  capable  of  containing  his  family  and  fifky  boarders,  a  large 
school-room,  a  good  revenue,  while  there  are  only  between  thirty 
and  forty  boys  on  the  foundation  to  enjoy  it,  and  they  pay 
exactly  the  same  as  they  would  elsewhere  for  that  portion  of 
their  education,  namely,  four  pounds  a  year.  Thus  we  see  that 
795/.  are  laid  out  without  in  the  least  benefiting  the  town.  This 
is  the  mode  in  which  the  existing  powers  set  matters  right. 

When  Parliament  tries  its  hand,  the  results  are  not  much 
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more  felicitous.  A  benevolent  Lord  Scadamore  was  once  pos- 
sessed with  a  notion  that  Hereford  ooght  to  be  an  intensely 
mantifactaring  place ;  and  made  a  large  charitable  bequest  for 
that  express  purpose.  It^  however^  happened  that  Hereford  at 
that  time^  and  long  after^  was  particularly  ill  off  for  fiiel  and 
means  of  transit^  so  that  the  bequest  of  the  industrious  Lord 
was  allowed  to  accumulate  untouched  for  many  years^  till 
Parliament  came  to  the  rescue^  and  a  few  years  ago  passed  an 
Act  extending  the  limitations  of  the  trust  to  schools  as  well  as 
industrial  employments  for  the  poor.  The  industrial  employ- 
ments are  just  as  far  from  being  accomplished  as  ever.  The 
only  school  is  an  unwieldy  and  not  half-filled  building  just 
erected;  and  so  admirably  is  the  management  of  it  hampered 
by  provisions,  which  give  the  trustees  (many  of  whom  are 
Dissenters)  the  purse,  and  the  bishop  the  power,  that  a  sort  of 
dead  lock  is  arrived  at  between  them,  and  the  school  has  just 
been  pronounced  perfectly  wretched  by  Mr.  Bellairs,  the  in- 
spector. 

We  could  multiply  instances  not  only  of  the  abuses  of 
endowments,  but  of  the  grievance  of  the  present  remedies,  ad 
infinitum.    Let  us  turn  to  the  new  one. 

The  new  Bill,  as  our  readers  are  aware,  proposes  to  institute 
a  new  Board. 

1.  Constitution  of  the  Board,  ss.  1 — 6. 

Four  commissioners  are  to  be  appointed,  two  to  be  barristers 
of  twelve  years'  standing,  one  of  whom  is  to  be  the  chief,  at  a 
salary  of  1,600/.  per  annum. ;  two  inspectors ;  and  a  secretary,  &c. 
This  is  not  exactly  intelligible,  inasmuch  as  two  of  these  com- 
missioners are  to  have  smaller  salaries  than  the  chief,  viz.  1,2001., 
and  the  fourth  none  at  all.  The  three  paid  commissioners  are 
to  hold  office  during  good  behaviour,  and  the  unpaid  one  and 
the  other  officers  during  pleasure.  It  is  difficult  to  reconcile 
these  distinctions  to  any  rational  principle  whatever  ,•  and  we 
do  not  attempt  to  guess  what  the  reasons  for  it  may  be.  We 
certainly  think  that  unpaid  services  are  very  doubtful  gains  to 
the  public,  and  must  prefer  the  old-fashioned  plan  of  paying  the 
labourer  the  hire  he  is  worthy  of;  and  if  he  be  unworthy  of 
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taxj,  then  of  dispenaing  with  hia  semoes.  Lookiiig  at  the  matter 
merdy  with  an  innocent  view  to  the  avowed  objects  and  ob- 
Tiona  requirements  of  the  work^  we  cannot  but  think  that  the 
Board  might  dispense  with  its  fourth,  or  ornamental  member, 
altogether.  Three  is  a  handier  number  than  four,  in  case  of  dif- 
ferences of  judgment ;  but  in  that  case  one  only  of  such  com- 
missioners  should  be  a  barrister,  or  there  will  be  great  danger 
of  establishing  a  second  edition  of  a  Chancery  Court — ^no  escape, 
mutaio  nomine,  from  Yioe-ChanceUors'  judgments. 

We  apprehend  the  above  requires  a  good  deal  of  rough  jus« 
tice  and  very  little  of  "  equity  practice/'  It  is  not  in  accordance 
with  the  professional  tone  we  are  of  course  expected  to  hold  in 
a  legal  review  to  make  such  a  criticism]  but  the  writer  of  this 
article  has  seen  too  much  behind  the  scenes  in  Chancery  suits 
and  charity  abuses,  not  to  feel  the  necessity  of  avoiding  most 
rigidly  any  introduction  of  any  of  the  apices  juris,  which 
would  absolutely  frustrate  the  whole  measure.  The  limitations 
of  the  trusts,  in  at  least  three  cases  out  of  five,  require  to 
be  dealt  with  in  a  manner  which  would  horrify  a  conveyancer. 
It  is  a  matter  for  common  sense,  not  for  the  technicalities  or 
formula  of  equity,  so  called.  We  doubt  not,  however,  that  the 
appointments  will  be  discreetly  made,  and  that  whoever  sits  at 
the  Board,  whether  lawyer  or  layman,  will  feel  the  duty  and  the 
emergency  which  will  prescribe  the  course  we  have  indicated 
significantly  enough.  The  great  defect  of  the  measure  is  the  power 
to  refer  cases  to  a  Chancery  judge  in  the  first  instance  (s.  82). 
We  are,  however,  forestalling.  There  is  a  provision,  according 
to  the  present  mania  (which  Mr.  Macaulay  seems  not  to  have 
yet  scotched),  for  prohibiting  all  public  officers  from  sitting  in 
Parliament,  to  the  effect  that  no  commissioner,  secretary, 
or  inspector  shall  sit  in  the  House  of  Commons.  The  due 
responsibility  of  these  offices  would  require  that  at  least  one  of 
the  commissioners  should  be  in  Parliament ;  nor  i^  there  any 
reason  why  the  others  should  not  be  there  also.  A  clause  to 
disqualify  them  is  superfluous.  The  statute  of  Anne  might 
have  spared  its  insertion ;  but  it  was  desirable  to  introduce  one 
for  the  purpose — not  of  disabling — but  of  requiring  one  at  least 
of  the  commissioners  to  sit  in  Parliament  and  answer  for  the 
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deeds  of  hifl  Bofffd*  We  hope  this  alteration  will  be  made.  It 
is  essentially  requisite  where  no  minister  is  an  ex^fficio  member 
of  the  Board.  The  officers  mentioned  are  to  be  ^ipointed  by 
the  Crown. 

2.  Dutte$  of  the  Board,  ss.  7—9. 

These  are  to  "  examine  and  inquire  into  all  or  any  charities^ 
and  the  nature^  objects^  administration^  management^  and  results 
thereof;  and  the  value^  condition^  management,  and  application 
of  the  estates,  funds,  income,  &c.  belonging  thereto,  by  them- 
selves or  their  inspectors,  who  have  power  to  summon  witnesses 
and  examine  on  oath/' 

They  are  to  entertain  applications  for  their  opinion  or  advice 
by  trustee,  while  full  indemnity  and  protection  is  extended  to  all 
those  who  act  on  such  advice. 

4.  How  the  Board  is  put  in  Motion,  ss.  16 — 18. 

The  Board  is  put  in  motion,  first,  by  application  to  them  by 
trustees  or  parties  interested;  secondly,  by  its  own  act  after 
inquiry ;  thirdly,  where  suits  have  been  already  commenced,  of 
which  they  must  in  all  cases  have  notice.  This  last  power  is 
limited  to  a  certificate,  if  they  think  fit  to  authorize  such  suit  to 
be  continued,  either  for  its  specified  objects,  or  for  such  other 
objects  as  the  Board  may  indicate,  subject  to  provisions  for 
securing  the  charity  from  liability  to  any  costs  or  expenses,  &c. 
The  certificate  may  also  order  delays.  Without  a  certificate  no 
suit  can  proceed  in  any  court ;  so  that  the  Board  will  have  an 
absolute  veto  on  all  charity  suits.  This  is  good.  Clause  17 
saves  the  power  now  possessed  by  the  Attorney-General  to  in- 
stitute suits. 

The  great  power  of  the  Board  is  in  section  18,  which 
vests  in  it  the  power,  after  inquiry,  to  direct  a  suit,  petition, 
or  other  proceeding  to  be  instituted  concerning,  or  relating  to, 
any  charity,  o*  the  estate,  funds,  property,  or  income  thereof; 
and  to  give  such  direction  in  relation  thereto  as  the  said  Board 
may  think  proper,  without  such  notice  as  aforesaid.  The  ex- 
ercise of  this  power  is  left  entirely  at  their  discretion.  If  it 
stood  in  this  clause  alone,  and  simply  gave  the  power  to  multiply 


The  Ckaritabte  Truits  BUI.  91 

goits,  there  is  no  doubt  of  the  evil  this  would  do;  but  we  most 
aak  hasty  readers  to  scupend  their  judgment  till  we  come  to  the 
other  proyiaionB  of  the  Aet. 

The  next  provision  is  contained,  strangely  enough,  in  the  same 
section  aa  the  last ;  for  it  gives  a  different  power,  and  provides 
that,  before  ^ving  such  advice  or  opinion,  or  before  making 
such  order,  the  Board  may,  if  they  think  fit,  direct  local 
inquiries  to  be  made  by  their  inspectors. 

Section  19  gives  the  Board  power  to  certify  cases  in  which  they 
think  a  suit  desirable  to  the  Attorney-General^  who  shall,  tf  he 
thinke  it  expedient,  institute  proceedings.  This  power  seems  to 
be  permissive  only,  and  to  afford  an  option  to  the  Board  to  put 
the  Attomey-General  in  motion,  but  does  not  limit  the  power 
given  by  the  18th  clause  to  order  such  suit  to  be  commenced 
9UO  motu. 

By  section  20,  the  Board  is  empowered  to  sanction  building^ 
leases,  working  mines,  doing  repairs,  &c. 

Section  21  very  properly  enables  the  Board  to  empower  the 
trustees  of  a  charity  to  dismiss  any  incompetent  officer  under 
it,  after  due  inquiry.  School-teachers  will  be  mainly  affected 
by  it.  It  seems  desirable  that  the  trustees  should  be  compellable 
by  the  Board  to  do  this  when  deemed  expedient. 

Section  22  permits  the  Board  to  sanction  the  compromise  of 
claims,  or  causes  of  suit,  and  to  make  an  order  which  bars  all 
further  litigation  thereupon,  on  such  terms  as  after  inquiry 
seems  fit. 

The  23rd  and  25th  sections  enable  the  Board  to  authorise  the 
sale  of  charity  lands,  and  the  redemption  of  rent-charges,  and 
all  such  charges,  &c.,  shall  be  as  valid  as  if  according  to  the 
trusts  of  the  charity. 

6.  Jurisdiction  of  the  Courts,  s.  26. 

A  line  is  drawn  between  charities  whose  income  exceeds,  and 
those  whose  income  is  less  than,  30/.  per  annum.  The  power 
of  dealing  with  the  former  is  as  follows : — 

Where  the  appointment  or  removal  of  any  trustee,  or  any 
order  or  direction  relating  to  any  such  charity,  shall  be  de- 
sirable, and  which  might  now  be  made  or  given  by  the  Ck>urt  of 
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Chancery^  or  by  the  Lord  Chancellor^  any  person  authorized  in 
this  behalf  by  the  order  of  the  Boards  or  the  Attorney-General; 
may  make  application  (without  any  information^  biU^  or  peti- 
tion) to  the  Master  of  the  Bolls^  or  one  of  the  Yice-Chancellors 
sitting  at  chambers^  for  such  order^  &;c.^  as  the  case  may 
require ;  and  they  may  proceed  upon  and  dispose  of  such  appli- 
cation in  chambers^  and  shall  exercise  all  such  jurisdiction^  and 
make  such  orders  as  might  now  be  exercised  by  the  Court  of 
Chancery  or  by  the  Lord  Chancellor^  in  a  suit  or  upon  petition, 
and  have  the  powers  of  hearing  in  chambers^  &c*^  given  hj 
15  &  16  Vict.  c.  80.  Such  orders  are  not  subject  to  appeal  in 
any  case  where  the  gross  income  of  the  charity  does  not  exceed 
100/.^  and  where  above  it^  then  subject  to  regulation  by  the 
Chancellor. 

Sections  27  and  28  provide  that  the  provisions  as  to  charities 
the  incomes  whereof  exceed  30/.  are  to  extend  to  charities  in 
the  city  of  London^  the  incomes  whereof  do  not  exceed  902. ; 
and  that  the  Lord  Chancellor^  with  the  advice  of  the  Master  of 
the  Bolls  and  Vice-Chancellors^  or  two  of  them^  may  make 
general  orders. 

Where  the  charity  income  does  not  exceed  80/.^  section  39 
provides  that  the  Board  may  direct  any  person  authorized  by  it 
or  the  Attorney-General  to  make  application  to  such  District  or 
County  Court,  or  such  Court  of  Bankruptcy  in  which  the 
charity  is  applied  wholly  or  partly, — 

"  And  such  District  or  County  Court  shall  entertain  such  applica- 
cation,  and  shall  hear  the  matter  in  open  court,  and  shall  give  such 
relief,  and  make  such  orders  and  directious  in  relation  to  the  matter 
of  such  application,  as  might  now  be  made  or  given  by  the  Court  of 
Chancery  or  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  in  a  suit 
regularly  instituted,  or  upon  petition,  as  the  case  may  require :  Pro- 
vided always,  that  no  judge  of  any  District  or  County  Court  shall  be 
authorized  to  vary  any  decree,  order,  or  direction  of  the  Court  of 
Chancery,  or  of  any  judge  thereof,  or  to  make  or  give  any  order  or 
direction  inconsistent  or  conflicting  with  any  such  decree,  order,  or 
direction :  Provided  also,  that  where  two  or  more  District  or  County 
Courts  shall  have  concurrent  jurisdiction  with  respect  to  any  charity 
under  this  Act,  no  application  in  respect  of  such  charity  shall  be 
made  to  or  entertained  by  more  than  one  of  such  District  or  County 
Courts  at  the  same  time." 

Deputy  County  Court  judges  are  not  to  exercise  any  juris- 
diction under  this  Act, 
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Section  32  allows  the  Board  to  direct  cases  within  the  juris- 
diction of  a  District  or  County  Court  to  be  taken  before  a  judge 
of  the  Court  of  Chancery  in  the  first  instance. 

Section  33  provides  that  no  order  of  District  or  County  Court 
for  the  appointment  or  removal  of  trustees  or  approval  of  a 
scheme  is  to  be  valid  unless  confirmed  by  the  Board ;  and 
if  dissatisfied  with  the  order  of  the  District  or  County  Courts 
it  may  remit  the  case  for  reconsideration^  or  may  transfer  the 
matter  to  a  judge  of  the  Court  of  Chancery. 

It  is  very  questionable  how  far  these  provisions  do  not  verge 
too  closely  on  the  old  system  of  costly  remedy.  It  is  not  by 
any  means  clear  to  us  that  more  judicial  power  might  not  safely 
have  been  entrusted  to  the  Board  itself  wit£i  less  necessity  for 
resort  to  the  Courts  of  Chancery.  How  the  costs  are  to  be 
kept  down  is  another  great  problem  which  no  Act  of  Parliament 
seems  to  have  yet  solved.  They  form  an  unmanageable  excres- 
cence^ always  hindering  and  often  prostrating  the  benefits 
intended  by  the  original  measure. 

Powers  are  given  to  the  Coimty  Court  to  enforce  its  orders 
under  this  Act  in  the  same  mode  as  it  now  enforces  its  own 
orders.  This  clause  will  require  alteration.  The  powers  which 
saffice  for  enforcing  judgment  debts^  will  certainly  not  apply  to 
all  the  cases  contemplated  under  a  measure  for  reforming 
charities.  Appeal  within  one  month  to  the  Court  of  Chancery^ 
is  again  given  by  sections  86^  37^  against  the  judgment  of  the 
inferior  courts^  but  only  where  the  Board  sanction  it^  or  the 
Attorney-General  institutes  the  appeal.  This  will  be  a  check 
against  vexatious  litigation  if  well  administered.  Care  has  been 
taken  to  give  expeditious  means  of  trying  these  appeals^  it  being 
provided  that, — 

'*  Upon  the  hearing  of  such  petition  the  Court  may  confirm,  vary, 
or  reverse  the  order  appealed -against,  or  may  remit  such  order  to 
the  District  Court  of  Bankruptcy  or  Coimty  Court  by  which  the 
same  was  made,  with  or  without  any  declaration  or  directions  of  the 
Court  of  Chancery  in  relation  thereto,  or  nuMf  proceed  in  relation  to 
the  cJiarity  to  which  such  order  relates,  as  in  the  case  of  an  application 
under  this  Act  to  a  judge  of  the  Court  of  Chancery  at  chancers,  and 
any  judge  of  such  Cowrt  sitting  at  chambers  or  in  open  court  may 
make  or  give  any  such  orders  or  directions  in  relation  to  the  matter 
of  Budi  order  as  he  may  see  fit,  or  the  Court  may  make  such  other 
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OEder  in  relation  to  the  matter  as  to  the  Court  may  seem  jtut  and 
aa  might  be  made  in  the  case  of  a  suit  regularly  institutiBd  on  a 
petition." 

It  will  be  a  great  aatiafaction  to  the  public  to  find  'Aat  the 
charity  suits  will  not  be  '^regularly  instituted.^^  And^  indeed^ 
the  Chancery  judges  may  render  the  proceedings  before  them  as 
prompt  and  cheap  as  their  regular  suits  are  the  reverse.  It  is 
doubtful  whether  too  much  discretion  is  not,  however,  left  to  the 
individual  yice-Chancellor  before  whom  the  appeal  or  original 
petition  is  brought.  It  may  very  possibly  occur  that  suits 
properly  originated  by  the  Board,  may  be  improperly  defeated 
by  the  Vice-Chancellor's  inferior  acquaintance  with  the  merits 
of  the  case. 

6.  The  Mode  of  establishing  or  altering  Schemes,  changing 
Trustees,  s.  39. 

Notice  is  first  to  be  given.    Persons  who  may  apply  are — 

''  All  or  any  one  or  more  of  the  trustees  or  persons  administering 
or  claiming  to  administer,  or  interested  in,  the  charity  which  shaS 
be  the  subject  of  such  application,  or  any  two  or  more  inhabitants  of 
any  parish  or  place  within  which  the  charity  is  administered  or  appli- 
cable ;  and  it  shall  be  lawful  for  her  Majesty's  Attomev-Oenenu  for 
the  time  being,  acting  ex  officio^  to  make  application  by  petition  to 
the  Court  of  Chancery.'* 

This  is  one  of  the  most  important  powers  in  the  new  Bill; 
for  the  alteration  of  schemes  will  form  no  small  part  of  the  work 
of  the  Board,  and  we  are  well  pleased  to  see  its  powers  thus 
fully  defined.  Section  52  contains  them,  and  we  give  it  ver- 
batim : — 

"  Where^  upon  the  application  of  any  trustees  or  other  persons 
concerned  in  the  management  or  administration  of  any  chwrity,  or 
interested  in  the  benefits  thereof  (and  after  such  examination  or 
inquiry  as  the  Board  majr  think  necessary  thereto),  or  upon  any 
report  of  an  inspector,  or  information  otherwise  obtained  by  the  said 
Board  under  this  Act,  with  relation  to  any  charity,  it  shall  appear  to 
the  said  Board  to  be  desirable  to  have  a  new  scheme  for  the  implica- 
tion or  management  of  the  charity,  and  such  new  scheme  as  eon* 
templated  or  considered  desirable  by  the  Board  cannot  be,  or  it  shall 
in  the  opinion  of  the  Board  be  doubtfiil  whether  it  can  be  carried 
into  complete  effect  by  the  Court  of  Chancery,  or  by  any  District  or 
County  Court  under  the  Jurisdiction  created  by  this  Act,  or  otherwise 
than  by  the  authority  ka  Parliament,  it  shall  be  lawM  for  Ae  said 
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Board  in  every  Buch  case  provisionally  to  approve  and  eerti^  sneh 
new  scheme  in  the  manner  and  subject  to  the  regoktions  heremafter 

mentioned.'* 

Notice  of  the  proposed  scheme^  with  detailsj  having  been 
dnly  published  by  the  Board  in  the  locality  of  the  charity. 
Section  54  provides, — 

"  If  after  such  notice  as  aforesaid  any  objections  or  suggestions 
shall  be  made,  the  Board  shall  consider  the  same,  and  may  there- 
upon, if  to  them  it  shall  seem  fit,  alter  or  modify  the  scheme  accord- 
ing to  any  such  objections  or  suegestions ;  and  after  all  such  objections 
and  suggestions,  if  anv,  have  been  dieqposed  of,  or  if  no  sucn  obieo* 
tions  or  suggestions  shall  have  been  made,  the  Board,  in  case  tney 
shall  not  thmk  fit  to  refer  such  scheme  to  an  inspector  under  the 
provision  next  hereinafter  contained,  may  proceed  to  approve  such 
scheme,  aad  to  certify  the  same  in  manner  hereinafter  mentioned." 

The  two  following  sections  provide  that  the  inspectors  shall 
hold  public  courts  of  local  inquiry  on  such  schemes  and  objec- 
tions, and  that  they  are  to  report  to  the  Board.  Such  schemes 
when  approved  are  then  to  be  certified  by  the  Board,  and  the 
copy  of  such  certificate  deposited  in  the  parish.  An  annual 
report  is  to  be  made  to  Parliament.  So  &r  so  good,  but  all  this 
is  it  seems  only  a  preamble  to  an  Act  of  Parliament,  without 
which,  not  one  of  these  schemes,  however  carefuUy  matured  or 
unanimously  acquiesced  in,  is  a  jot  nearer  taking  effect.  It  is 
needless  to  dilate  on  the  costs,  casualties,  delays,  and  vexatious 
perils  of  any  kind  of  Bill  through  Parliament,  or  on  the  sinister 
interests  of  all  kinds  which  may  be  there  brought  to  bear  upon 
it.  We  do  not  take  on  ourselves  to  suggest  a  prompter  course, 
or  one  which  may  more  effectually  carry  out  the  purposes  of 
the  Bill,  but  we  do  venture  to  suggest  that  the  following  clause 
requires  very  considerable  modification.  Having  provided  that 
the  annual  report  of  the  Board  shall  inform  Parliament  of  all 
the  certificates  and  proceedings  relating  to  these  schemes,  it 
goes  on  to  say,  that — 

<'  Jh  cote  it  shall  he  enacted  by  any  Jjst  of  Parliament  that  any 
such  scheme  or  schemes  so  certified  8MtU  he  confirmed  and  take  effect^ 
either  with  or  without  any  alterations  or  modifications  thereof 
respectively,  every  such  Act  shall  be  deemed  a  public  general  Act." 

The  pow»  of  the  Boards  be  it  observed,  is  limited  to  approving 
and  certifying,  so  that  without  the  Act  it  is  a  dead  letter,  unless 
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the  scheme  be  one  which  appears  to  the  Board  to  be  within  the 
jurisdiction  of  the  Chancery  or  County  Courts.  Now  very  few 
new  schemes  will  be  within  their  jurisdiction.  They  will  be 
chiefly  alterations  of  the  original  founder's  design^  or  at  least  of 
the  strict  appropriation  of  the  funds^  and  in  fact  of  the  trusts. 
For  this  an  Act  is  essential  now,  and  it  seems  that  it  will 
remain  so ;  and  that  all  the  public  will  gain  by  this  very  im- 
portant province  of  the  new  Board  is,  an  improved  plan  for  the 
removal  of  abuses,  without  being  much  where  they  were  before, 
as  to  the  power  of  attaining  it. 

We  confess  we  should  have  been  better  satisfied  with  the  mea- 
sure had  its  provisions  been  less  ancillary  to  the  courts,  and 
dependent,  at  least  partly,  on  the  existing  modes  of  removing 
abuses  under  which  they  have  thriven  so  luxuriantly. 

Sir  James  Kay  Shuttleworth,  to  whose  labours  this  measure 
perhaps  owes  its  existence,  has  shadowed  forth  in  his  very  able 
book  a  much  broader  and  bolder  instrument,  and  we  believe 
Lord  John  Russell,  whose  zeal  and  courage  in  such  reforms 
had  no  commendation,  held  out  similar  hopes  in  his  original 
speech  early  in  the  session  on  the  subject.  Still  the  measure 
is  an  excellent  beginning,  and  will  doubtless  do  a  vast  deal  of 
good ;  and  incomplete  as  we  believe  it  to  be,  we  nevertheless 
hail  it  as  a  right-principled  measure  and  a  most  valuable  in- 
stalment of  practical  reform,  where  reform  has  long  been  most 
loudly  demanded. 

We  will  now  briefly  sum  up  simdry  minor  provisions,  some 
of  which  are  strangely  imbedded  in  matter  with  which  they  have 
no  kind  of  relation. 

A  statement  in  the  certificate  of  the  Board  of  the  amount  of 
income  of  any  charity  is  to  be  sufficient  evidence  for  determining 
the  jurisdiction  or  proceedings  imder  the  Act  (41). 

The  Lord  Chancellor  is  to  make  orders  for  regulating  pro- 
ceedings before  District  and  Coimty  Courts,  and  subject  thereto 
the  judges  of  them  are  to  regulate  their  proceedings  (42). 

In  cases  of  charities  for  the  exclusive  benefit  of  persons  of  a 
particular  religion,  the  trustees  are  to  be  of  same  religion  (43), 
with  a  special. reservation  of  the  rights  and  privileges  of  the 
Church  of  England  (44). 
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The  secretary  is  to  be  treasurer  of  charities^  such  treasurer  to 
be  a  corporation  (45).  Laud  holden  upon  trust  for  a  charity, 
subject  to  jurisdiction  of  Court  of  Chancery  and  of  Judge,  may 
be  vested  in  treasurer.  Proviso;  but  not  without  consent  of 
corporation,  where  there  is  one  (46),  and  orders  ni^y  be  made 
revesting  the  land,  &c.,  in  the  trustees  of  the  charity  (47). 

The  judge  may  order  trustees,  &c.,  holding  stock,  &c.,  be- 
longing to  a  charity  subject  to  his  jurisdiction,  to  transfer  the 
same  to  official  trustees  (49). 

The  secretary  is  to  keep  separate  accounts  of  the  funds  of 
each  charity  (50). 

The  trustees  may  deposit  deeds  or  muniments  for  security  in 
a  repository  provided  by  the  Board  (51). 

The  accounts  of  trustees  of  charities  to  be  delivered  to  the 
clerks  of  County  Courts,  clerks  of  the  peace,  and  to  the 
Board  (59). 

The  exceptions  to  the  operation  of  the  Act  are, — the  univer- 
sities of  Oxford,  Cambridge,  Durham,  or  London ;  cathedral  or 
collegiate  churches;  the  commissioners  of  Queen  Anne's 
Bounty;  the  British  Museum;  any  Friendly  or  Benefit  Society, 
or  Savings'  Bank,  or  any  institution  for  religious  or  other 
charitable  purposes,  or  to  the  auxiliary  or  branch  associations 
connected  therewith,  wholly  maintained  by  voluntary  contribu- 
tions ;  and  where  any  charity  is  maintained  partly  by  voluntary 
subscriptions  and  partly  by  endowment,  the  Act  shall  apply  to 
the  income  from  endowment  only ;  and  no  donation  in  trust  for 
any  such  charity,  of  which  no  special  application  shall  be 
directed  by  the  donor,  and  which  may  legally  be  applied  by 
the  governing  body  of  such  charity  as  income  in  aid  of  the 
voluntary  subscriptions,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  Board,  or  the  powers  or  provisions  of  this 
Act. 

The  legal  estate  of  hereditaments  now  vested  in  muni- 
cipal corporations  on  charitable  trusts  is  to  be  vested  in 
trustees  (60). 

This  is  the  substance  of  the  Bill; — certainly  the  most  im- 
portant of  all  the  Acts  passed  or  likely  to  be  passed  in  this 
session  of  Parliament. 

VOL.  L.   NO.  c.  H 
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PART.  VI.— LAW  REFORM  AND  ITS  PROSPECTS. 

The  time  of  Parliament  has  been  so  mucli  occupied  with 
measures  of  finance^  that  law  reforms  have  made  but  slow 
progress.  Some  of  the  promised  measures  have  not  made  their 
appearance^  and  others  have  been  withdrawn  or  postponed. 

The  measures  for  England  actually  passed^  are  only  three. 
One  for  regulating  the  office  of  Examiner  in  Chancery 
(16  Vict.  c.  22),  provides  that  the  examiner  shall,  in  future,  be  a 
practising  barrister  in  the  courts  of  law  or  equity,  of  seven  years' 
standing  in  the  jHX)fession,  with  a  salary  of  £1,500  a-year,  and  a 
retiring  pension  not  exceeding  three-fourths  of  that  amount  after 
a  service  of  twenty  years,  on  attaining  sixty-five  years  of  age,  or 
on  being  afflicted  with  permanent  bodily  infirmity — ^the  salary 
to  cease  during  the  time  the  examiner  shall  hold  any  office  of 
equal  or  greater  profit.  There  cannot  be  a  doubt  that  the 
new  rule  for  taking  evidence  in  Chancery  will  cause  a  larger 
amount  of  labour  to  the  examiners,  and  that  the  former  salary 
was  inadequate;  and  we  are  disposed  to  view  favourably  the 
appointments  of  the  new  examiners,  both  of  considerable  expe- 
rience, one  in  the  practice  of  equity,  and  the  other  in  the 
oral  examination  of  witnesses  at  common  law;  but  further 
experience  confirms  our  opioion,  that  the  method  adopted  to 
carry  out  the  new  system  is  a  cumbrous  and  unsatisfactory 
mode  of  taking  the  examination;  and  that  further  changes 
must  be  recommended  by  the  Chancery  Commissioners  '^  when- 
ever''  they  shall  again  enter  upon  the  question,  or  make  a 
further  report.  The  spirit  of  the  Lord  Chancellor,  however, 
appears  to  have  been  infused  into  the  commissioners :  they  are 
in  no  haste,  after  so  much  has  been  done,  to  suggest  what  is  still 
required.  Another  reform  of  the  English  law  (c.  80)  is  a  wise 
extension  of  the  power  of  punishing  on  summary  conviction, 
and  by  an  imprisonment  for  six  months,  or  a  fine  of  limited^ 
amount,  the  brutes  who  assault  females  and  children  under- 
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fourteen  years  <^  age,  doing  actual  bodily  harm.  The  great 
increase  in  offences  of  tliis  description^  and  the  delay  which 
followed  the  old  remedy  by  indictment,  made  such  a  change 
imperative;  whilst  the  surprise  expressed  by  many  of  the 
persons  convicted  under  the  new  law  at  the  severity  of  the 
punishment,  for  what  they  have  always  deemed  a  venial  offence, 
shows  not  only  how  tax  the  belief  in  the  old  proverb  had 
extended:  that    ' 

A  woman,  spaniel,  and  a  walnat-tree, 

The  more  yon  beat  *em  the  better  they'll  be : — 

but  also  the  security  from  adequate  punishment  which  has  been 
heretofore  enjoyed.  We  have  only  to  watch  a  few  of  the  police 
cases  to  see  how  valuable  this  change  in  the  law  is  likely  to 
prove.  The  third  Act  (c.  32)  is  a  judicious  amendment  of  bail 
in-  error,  making  it  necessary  that  the  defendant  should  appear 
personally  at  the  hearing,  and  giving  additional  powers  for  his 
being  taken  in  execution  by  his  bail,  or  by  order  of  the  court. 
The  original  Act  was  passed  on  the  occurrence  of  the  great 
injustice  done  to  O^Connell.  And  in  principle  the  Act  was 
ri^ht  enough;  like  many  Acts,  however,  passed  on  an  emer- 
gency, or  on  the  public  being  suddenly  convinced  of  the  exist- 
ence of  a  vast  grievance,  it  was  little  considered  in  its  details, 
and  it  has  given  advantages  to  defendants  to  escape  altogether 
from  deserved  punishment. 

Of  the  measures  in  progress  very  few  will,  perhaps,  receive 
the  royal  assent.  The  Registraiion  of  Assurances  has  been 
neatly  shelved  by  beitig  sent  to  a  select  committee,  from  which 
probably  it  will  not  have  emerged  in  time  to  pass  the  Commons 
this  year.  It  was  thoroughly  considered  by  the  law  lords  in 
the  committee  of  the  Upper  House,  although  Lord  St.  Leonardos 
did  not  lend  them  any  aid,  or  offer  any  suggestion  for  tfny 
amendment  in  the  detfdls;  when,  however,  the  bill  reached  the 
Ck>nainons,  a  host  of  opposition  was  directed  against  it.  Bankers^ 
country  geittlemen,  and  sohdtors,  joined  in  the  outcry  and  in 
the  opposition ;  a  select  committee  relieved  the  House  from  the 
tedium  of  long  technical  discussions;  and  the  ordinary  con« 
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sequence  will  result^ — the  work  will  be  left  incomplete,  to  be 
taken  up  in  some  future  session. 

The  reform  of  the  Ecclesiastical  Covrts  has  fared  still  worse. 
The  speech  of  the  Solicitor-General  has  been  entirely  barren  of 
results;  the  plan  he  shadowed  forth  has  not  advanced  to  a 
suflBcient  body  to  be  laid  before  Parliament;  Mr.  Collier  has 
renewed  his  motion,  and  obtained  leave  to  bring  in  his  bill, 
which  however  has  not  been  yet  printed,  so  that  we  are  as 
much  in  the  dark  as  ever  as  to  the  details;  and  thus  the 
summing  up  of  the  year  is,  that  the  present  courts  and  the 
existing  system  are  condemned  on  all  sides,  except  by  the 
proctors,  who  will  be  able  to  add  another  to  their  boasted  list  of 
measures  which  have  met  with  their  opposition,  and  ^hich,  as 
they  proudly  point  out,  have  "  come  to  an  untimely  end. "  They 
boldly  inscribe  their  triumphs  on  their  banners;  they  began  by 
defeating  Lord  Brougham  and  Dr.  Lushington,  with  the  Attorney 
and  Solicitor-General,  in  1835;  they  were  too  much  for  the 
Lord  Chancellor  of  1836 ;  they  passed  unscathed  through  the 
ordeal  of  1843;  and  in  1844  and  1845  they  were  more  than  a 
match  for  Lord  Lyndhurst  and  Lord  Cottenham;  and  now,  in 
1853,  when  all  the  rest  of  the  profession  were  prepared  for  an 
Act  of  Parliament,  they  have  raised  difficulties  enough  to  deter 
a  Government  that  can  carry  a  Succession  Bill,  from  even 
attempting  a  bill  to  reform  the  Ecclesiastical  Courts.  Doctors 
Commons  still  keeps  its  head  erect,  and  the  practitioners  can  still 
hold  out  themselves  and  their  court  to  the  wondering  world,  as 
so  near  perfection,  that  the  mere  change  of  a  name  fix>m  ^'  The 
Prerogative  Court  of  Canterbury,"  to  ^^  The  Queen's  Court  of 
Probate,"  is  all  that  is  required  to  make  the  London  court  a 
model  tribunal,  and  of  course  render  the  three  hundred  and 
seventy-two  district  courts  free  from  aU  fault.  It  is  indeed 
refireshing  to  see  with  what  vigour  the  proctors  fight  for  the 
retention  of  the  exclusive  court,-  in  which  they  perform  such 
valuable  and  most  difficult  labours.  Their  pamphlet  (enlai^ed 
and  republished  from  the  Time^  articles)  is,  in  its  way,  the 
richest  treat  that  has  recently  fallen  into  our  hands.  Let  our 
readers  wonder  not  when  we  give  them  a  few  specimens   of 
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wonderful  assertions^  and  of  the  appalling  effect  which  any 
reform  wiU  have  upon  the  kingdom.  Only  listen  to  what  the 
court  now  is,  and  what  will  happen  if  it  be  altered — 

"  The  testamentary  business  of  the  country  has  proceeded  without 
interruption,  and  the  property  of  persons  dymg  testate  and  intestate 
has  been  quietly  and  satisfactorily  administered.  It  continues  so  to 
be ;  but  let  the  system  now  in  operation  be  swept  away,  and  it  is  no 
exaggeration  to  say  that  the  kingdom  would  be  convulsed  by  it.  The 
public  has  no  idea  of  the  nature  and  amount  of  the  common  form 
business  transacted  in  the  Prerogative  Besistry.  The  whole  is  the 
result  of  a  well-or^nized  system,  worked  by  competent  hands,  and 
watched  by  experienced  eyes.  If  that  machine  were  put  out  of 
work,  the  effect  would  be  nothing  short  of  what  has  just  been 
described.  It  is  a  national,  and  not  a  professional  Question.  Lawyers 
are  not  found  to  be  the  best  legislators.  Other  sicill  is  required  for 
legislation  than  that  by  which  rules  are  framed  to  guide  the  practice 
of  a  court  of  law.  At  every  stage  and  step  of  the  inquiry  the 
observation  recurs,  that  the  public  have  no  iaea  of  the  comphcated 
nature  of  the  business  with  which  it  is  proposed  to  deal  thus 
summarily." 

And  again — 

"  The  result  of  the  whole,  then,  is  this  : 

^'  In  the  Prerogative  Court  of  Canterbury  an  amount  of  business 
is  daily  transacted  with  order,  with  accuracy,  and  with  despatch 
unknown  to  any  other  court  in  the  kingdom,  perhaps  in  the  world, 
any  interruption  to  which  would  be  attended  with  such  alarming 
results  that,  even  were  its  transfer  to  another  court  unavoidable,  the 
wisest  would  shrink  most  from  the  responsibility  of  the  measure. 
The  same  Court  exercises  a  jurisdiction  in  contentious  matters 
intimately  associated  with  that  in  common  form,  which  has  for  years 
been  transacted  to  the  satisfaction  of  the  public  generally,  with 
credit  to  the  administration  of  the  law,  and  without  reproach  to  its 
practitioners.  The  two  branches  of  jurisdiction,  common  form  and 
contentious,  are  so  united  and  interwoven  that  it  would  be  difficult 
to  draw  the  line  between  them." 

After  this  we  shall  not  be  very  much  startled  at  the  firm 
determination  expressed  in  the  following  passages  to  keep  up 
written  instead  of  oral  evidence.  The  Court  of  Chancery  has, 
indeed,  ventured  upon  a  change,  and  has  introduced  oral  testi- 
mony ;  the  Divorce  Law  Commissioners  think  that  written  evi- 
dence to  the  exclusion  of  oral  is  not  desirable:  the  proctors 
have  no  hesitation  upon  the  matter :  the  wisest  lawyers  are  all 
wrong ;  the  proctors  condemn  them  and  their  works  alike ;  and 
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oral  evidence  is  anceremoniously  rejected  in  matters  testamen- 
tary :  hear  the  dictum : — 

"  The  question  as  to  the  comparatiye  merits  of  oral  or  written 
evidence  is  rather  more  relative  than  positive,  and  hut  little  hope  of 
general  agreement  can  be  entertained.  A  volume  might  he  written 
upon  it.  In  criminal  cases  it  is  the  unquestioned  right  of  an 
'accused  person  to  have  his  accusers  face  to  face.'  In  a  great 
majority  of  actions  at  common  law  the  same  mode  of  taking  the 
evidence  is  also  to  be  preferred,  though  we  doubt  not  that  many  an 
unrighteous  demand  is  yielded  to,  rather  than  pass  the  ordeal  of  an 
appearance  and  examination  in  open  court.  Much  depends  upon 
the  character  of  the  witness  and  the  conduct  of  the  examining 
counsel,  and  certainly  more  than  sufElcient  protection  is  rarely 
experienced  at  the  hands  of  the  Court.  But,  apart  from  all  this, 
it  remains  to  be  considered  whether  it  is  possible,  in  a  long  case  of 
complicated  circumstances,  where  the  evidence  must  be  very  length- 
enec^  that  either  the  judge  or  the  jury  should  be  able  to  give  the 
necessary  attention  to  minute  details,  and  make  such  a  comparison 
of  the  evidence  of  one  set  of  witnesses  with  the  other,  as  is  requisite 
to  a  full,  impartial,  and  complete  understanding  of  the  case.  ,  Ix  may 
be  a  question,  whether  the  present  system  of  examination  would  have 
been  maintained,  had  not  experience  shown  that  it  was-  an  efficient 
means  of  arriving  at  the  truth.  The  result  of  the  inquiry  into  this 
part  of  the  subject,  before  successive  commissioners  and  committees, 
has  been  that,  m  proportion  as  the  mode  of  taking  evidence  in  the 
ecclesiastical  courts  is  understood,  it  is  better  appreciated  ;  and  that 
it  is  well  adapted  to  the  purposes  of  justice  m  the  bulk  of  cases 
which  come  before  such  tribunals." 

We  will  not  comment  on  this  theory;  it  is  enough  to  point  to 
the  fact  that^  whilst  it  has  been  rejected  by  all  other  branches 
of  the  profession,  it  finds  its  last  not  unfitting  resting-place 
among  the  practitioners  in  the  ''much  maligned**  Court  of 
Doctors  Commons.  It  is  difficult  to  deal  seriously  with  propo- 
sitions so  gravely  stated  as  we  find  them  in  the  pamphlet :  but 
we  cannot  assent  to  the  statement  of  fact,  that  the  grant  of 
letters  of  administration  does  not  involve  in  many  cases  a  deter- 
mination of  the  rights  of  the  parties,  or  that  the  ''supposed 
inconvenience  of  conflicting  decisions,  from  having  separate 
tribunals  for  wills  of  realty  and  wills  of  personalty,  exists  in 
theory  rather  than  in  practice,*'  for  it  was  only  a  week  since 
that  the  Lords  Justices  were  sitting  to  hear  the  arguments  and  to 
decide  the  case  of  Brenchley  v.  Lynn,  in  which  a  married  woman 
having  a  given  power  made  several  wiUs,  and  then  revoked  the 
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whole  by  a  codicil^  expressing  her  desire  to  die  intestate^  though 
she  had  by  her  marriage  settlement  covenanted  not  to  revoke  an 
appointment  made  in  favour  of  her  husband.  The  only  sister 
obtained  probate  of  this  codicil  and  administration  of  the  eatate^ 
the  judge  of  the  Ecclesiastical  Court  holding  that  the  codicil 
was  not  only  revocatory  but  dispositive^  and  had  the  effect  of 
revoking  all  other  testamentary  instruments^  and  giving  the 
whole  of  the  personal  estate  to  the  sister^  whom  he  declared  to 
be  administratrix  and  universal  legatee :  determining  therefore 
the  equitable  rights  of  the  husband. 

The  country^  nevertibeless^  is  secure  from  alteration  for  another 
year ;  the  "  whole  kingdom"  will  escape  temporarily  from  the 
threatened  ^'  convulsion/'  and  will  enjoy  the  luxury  of  having 
to  prove  the  same  will  in  several  places^  and  of  litigating  its 
validity  in  distinct  courts  I !  I 

Other  measures  have  been  given  up.  Lord  St.  Leonard's  has 
not  pressed  his  consolidation  of  the  Criminal  Law,  preferring  to 
wait  the  report  of  the  newly-appointed  Commissioners.  The 
Solicitor-General  has  not  laid  on  the  table  any  bill  for  improv* 
ing  the  law  relating  to  the  transfer  of  property.  Mr.  White^ 
side  has  proposed  a  good  measure  for  Ireland^  and  we  do  not  see 
that  the  circumstances  of  the  two  countries  in  matters  relating 
to  real  property,  are  so  distinct  that  it  might  not  be  possible  to 
pass  a  soxmd  measure  i^plicable  to  England  as  well  as  to  the 
Sister  Isle.  The  Bankruptcy  Courts  in  England  and  the  County 
Courts  will  be  left  for  the  present  untouched. 

The  Lunatics'  Asylums^  the  Care  and  Treatment  of  Lunatica, 
and  the  Lunacy  Regulation  Bills  will  pass  the  Commons^  and 
they  have  been  agreed  to  by  the  Lords ;  and  the  bill  for  enabling 
ecclesiastical  corporations  to  enfranchise  copyhold  lands^  and  for 
the  due  application  of  the  moneys^  will  become  law. 

The  government  have  likewise  resolved  to  push  the  Ckaritable 
Trusts  Bill  to  a  conclusion^  and  to  settle  this  much  vexed  ques- 
tion of  dealing  quickly,  eflFectually,  and  cheaply,  with  charities 
both  great  and  small.     At  present  there  is  not  only  an  absence 
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of  control  over  the  management  or  disposition  of  the  funds^  but 
the  number  and  present  amount  of  the  charities  themselyea 
cannot  be  easily  ascertained.  On  the  9th  June,  returns  were 
ordered  bj  the  House  of  Lords^  *'  of  the  number  of  charities  in 
England  and  Wales  reported  on  by  the  Charity  Commissioners^ 
showing  their  object  and  date  of  endowment  in  half  centuries^ 
from  A.D.  1400  to  1800,  arranged  according  to  the  several  coun- 
ties :  also  the  amount  of  charities  for  education  in  each 
county  not  attached  to  any  endowment,  showing  how  appro- 
priated, and  their  relative  amount  per  cent.;  and  also  a 
schedule  of  the  number  of  like  charities  arranged  under 
their  different  amounts  per  annum  in  England  and  Wales/' 
and  to  this  inquiry  the  Secretary  of  the  present  Charity- 
Commissioners  returns  that  they  do  not  possess  materials 
to  prepare  the  return,  nor  does  the  commission  invest  them 
with  the  power  to  make  such  inquiries  and  investigations 
as  would  be  necessary  to  obtain  the  information  for  preparing 
the  return.  Thus  the  country  and  Parliament  are  alike  in  the 
dark  on  one  of  the  material  matters  connected  with  this  branch 
of  legislation.  The  Bill  which  has  come  down  from  the  Lords 
authorizes  the  Queen  to  appoint  four  persons  as  Charity  Com- 
missioners, with  a  secretary  and  two  inspectors,  three  of  the 
commissioners  being  paid,  and  two  of  them  (one  of  whom  is  to 
be  chairman)  being  barristers  of  not  less  than  twelve  years' 
standing.  This  Board  will  have  power  to  inquire  into  the  con- 
dition and  management  of  all  charities,  and  to  require  accounts 
and  statements  to  be  laid  before  them.  The  inspectors  acting 
under  the  authority  of  the  board  may  examine  witnesses  upon 
oath.  The  board  may  entertain  applications  from  trustees  and 
managers  for  advice,  and  persons  acting  under  it  are  to  be 
indemnified.  Henceforth  no  person  except  the  Attorney- 
General  is  to  commence  legal  proceedings  relating  to  any 
charity  without  giving  notice  to  the  Board,  without  whose  cer- 
tificate  Courts  are  not  to  entertain  any  proceedings  as  to  chari- 
ties. The  Board  may,  upon  the  report  of  an  inspector,  authorize 
proceedings  without  notice,  and  they  may  cause  local  inquiries 
to  be  made  for  the  purpose  either  of  a  certificate  or  report :  the 
Board  may  also  certify  to  the  Attorney-General  such  cases  as 
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th^  may  deem  it  right  for  him  to  proceed  in,  and  the  proceed- 
ings thus  authorised  maj  be  taken  in  cases  of  charities  where 
the  incomes  exceed  80/.  a  year^  or  charities  in  the  City  of  Lon« 
don  by  application  (without  information,  bill,  or  petition)  to  the 
Master  of  the  Bolls,  or  one  of  the  Vice-chancellors  at  cham- 
bers; and  in  all  other  than  London  cases,  where  the  incomes  do 
not  exceed  80/.,  the  application  may  be  made  to  the  District 
Couirt  of  Bankruptcy,  or  the  County  Court  of  the  district  in 
which  the  charity  is  applicable;  but  in  these  cases  the  order  of 
the  District  or  County  Court  must  be  confirmed  by  the  Boards 
who,  if  dissatisfied  with  it,  may  remit  the  order  for  reconsidera- 
tion or  remove  the  matter  to  the  Court  of  Chancery,  or  the 
parties  may  appeal  to  that  Court.  The  certificate  of  the  Board 
of  the  amount  of  the  charity  is  to  be  evidence  for  determining 
the  jurisdiction. 

In  cases  of  charities  for  the  exdusive  benefit  of  a  particular 
religion,  the  trustees  are  to  be  of  the  same  religion.  The  Courts 
are  also  to  have  a  power  of  vesting  the  charity  estates  in  the 
new  trustees  by  order  without  a  conveyance,  very  like  the 
power  given  to  the  Court  of  Chancery  under  the  Trustee  Acts ; 
or  trustees,  holding  stock,  &c.,  may  transfer  the  same  to  the 
secretary  of  the  BcMurd  (who^  by  virtue  of  his  appointment,  is  to 
be  treasurer  of  public  charities),  and  such  other  public  officer  as 
the  Lord  Chancellor  shall  by  general  order  appoint  to  be  trus- 
tees of  charitable  funds.  Laa^e  powers  are  given  to  the  Board 
to  approve  of  building  leases,  working  mines,  doing  repairs,  &c. ; 
for  sanctioning  the  compromise  of  claims  on  behalf  of  a  charity ; 
and  for  authorizing  (under  the  condition  that  it  shall  increase 
the  income,  or  be  otherwise  advanti^eous  to  the  charity)  the 
sale  or  exchange  of  the  charity  lands ;  and  also  for  the  redemp- 
tion of  rent-charges ;  the  Board  may  likewise  frame  schemes  for 
the  appropriation  of  charitable  property  to  varied  trusts  under 
limitations^  securing  full  notice  within  the  parish  or  district, 
and  if  necessary  local  inquiry ;  they  are  then  to  certify  the 
amended  scheme,  and,  after  being  certified,  this  is  to  be  confirmed 
and  take  effect  by  an  Act  of  Parliament,  in  the  same  manner  as 
is  now  the  case  with  the  provisional  orders  of  the  Board  of 
Health.     The  trustees  of  all  charities  are  to  keep  accounts,  and 
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make  them  ap  jearlj  on  or  before  25th  March^  up  to  31st 
December  preceding,  copies  being  sent,  in  charities  where  Ihe 
income  does  not  exceed  30/.  a-year,  to  the  derk  of  the  Connty 
Conrt^  and  in  other  charities  to  the  Clerk  of  the  Peace,  dupli- 
cates being  in  every  case  sent  to  the  Board.  There  are  other 
minor  provisions  for  regulating  the  mode  in  which  the  officers 
shall  discharge  their  duties;  for  enabling  the  Lord  Chancellor 
to  make  orders  for  regulating  proceedings ;  for  enforcing  orders 
of  the  District  and  Connty  Courts ;  and  in  connection  with  the 
due  carrying  out  of  the  Act. 

The  Bill  may  receive  alterations  and  amendments  in  com* 
mittee ;  and  it  will  not  be  long  in  operation  before  it  will  be 
discovered  that  changes  will  be  needed,  and  particularly  that 
the  local  jurisdiction  may  be  advantageously  extended  to  chari- 
ties of  larger  amount ;  nevertheless,  it  is  a  la^e  step  in  the 
right  direction ;  it  is  based  on  the  scheme  which  has  been  found 
to  answer  fairly  in  practice  in  the  amended  ecclesiastical  com- 
mission, and  we  trust  that  the  few  days  remaining  of  the  session 
will  be  sufficient  to  pass  it  into  a  law.  It  will  soon  be  known 
how  great  an  advantage  will  have  been  derived  by  the  country : 
and  in  connection  with  the  education  of  the  people  especially 
it  will  be  found  no  small  aid. 

The  Law  of  Evidence,  so  far  as  relates  to  Scotland,  has  been 
amended  (c.  20)  by  repealing  the  Act  creating  the  incompetence 
of  agents  as  witnesses  in  actions,  and  enacting  that  any  party 
to  an  action,  or  the  husband  or  wife  of  any  party,  whethcar 
named  or  not  named  in  the  record  or  proceeding,  may  be 
examined  j  but  the  power  is  not  to  extend  to  any  person  or  hus- 
band, or  wife,  in  any  criminal  proceeding,  and  is  not  to 
apply  to  communications  between  husband  or  wife,  or  to 
cases  of  adultery,  or  dissolving  or  breach  of  promise  of  mar- 
riage, or  in  any  action  of  declarator  of  marriage,  nullity 
of  marriage,  putting  to  silence,  legitimacy  or  bastardy,  or  in  any 
action  of  adherence  or  separation :  the  admitting  of  a  party  as 
a  witness,  however,  is  not  to  have  the  effect  of  a  reference  to 
the  oath  of  the  party  so '  adduced.     And  here  we  have  a  sped- 
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men  of  the  aocumulation  of  legislative  Acts,  and  of  the  care 
taken  to  keep  up  apparent  distinctions  between  different  por- 
tions of  the  United  Elingdom^  which  have  been  productive  of 
much  mischief.  The  husband  and  wife  may  be  now  examined 
in  Scotland :  what  is  good  for  Scotland^  has  been  argued  by  the 
Lords  to  be  good  for  England.  Yet^  instead  of  incorporating 
the  whole  law  in  one  Bill^  two  Bills  are  introduced ;  one  for  the 
northern^  and  the  other  for  the  southern  division  of  the  same 
island.  The  Bill  for  the  Scotch  has  long  since  received  the 
royal  assent;  the  English  still  lingers  in  the  Commons,  and 
may  be  left  there  unpassed,  in  spite  of  the  many  interested 
inquiries  made  in  the  Lords  after  its  possible  fitte  **  in  another 
place.''  In  other  respects  Scotland  will  have  justice  done  her  in 
law  reform  this  session :  the  Bill  for  amending  the  Small  Debts 
Courts  has  been  most  carefully  considered  in  a  select  committee 
of  the  Commons,  and  by  the  House  itself;  and  without  giving 
any  opinion  whether  the  Lord  Advocate  might  not  have  done 
better  by  assimilating  more  closely  the  mode  of  practice  in  the 
local  courts  both  in  Scotland  and  England,  there  will  be  no 
difference  of  opinion  as  to  the  improvement  the  Bill  will  make 
in  the  Scotch  courts. 

In  Ireland  the  Common  Law  will  have  a  reform  under  the 
Courts  of  Common  Law  {Ireland)  Bill,  which  will  be  consider- 
ably in  advance  of  the  reforms  introduced  into  the  English 
Courts,  and  which,  since  the  new  rules  have  come  into  operation, 
have  been  found  to  work  well,  and  to  bring  back  to  the  superior 
courts  much  of  the  more  important  business,  which  had  been 
drawn  off  by  the  local  courts.  The  ref(mn  of  the  Irish  Com- 
mon Law  proceedings  has  been  late  in  its  coming,  and  it  ought 
to  have  been  carried  out  long  since.  'Bie  measure  is  now  more 
perfect  than  it  would  have  been  had  no  experience  been  derived 
from  the  changes  already  made  in  England;  yet  here  again  one 
portion  of  the  kingdom  has  suffered  from  the  delay  in  the 
application  of  what  was  avowedly  right  in  principle  to  all  parts 
of  the  United  Kingdom  simultaneously.  It  is  true  that  par- 
ticular districts  of  the  same  country  may  require  distinct  legisla- 
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tion.  The  essential  features  of  the  Irish  measure  have  been 
ably  stated  by  Lord  Brougham  to  the  Lords  on  the  second 
reading — 

"  The  measure  consists  of  two  branches — one  of  which  is  the 
application  to  L*eland  of  all  the  late  improvements  in  the  ad- 
ministration of  justice  and  procedure  adopted  in  England.  More 
than  140  clauses  of  the  Bill  are  directed  to  that  object ;  the  remainder 
are  not  to  apply  the  law  of  England  to  Ireland,  but  to  improve  that 
law  in  some  most  essential  and  valuable  respects.  There  was  hardly 
one  of  the  improvements  introduced  into  the  Bill  that  have  not  re- 
ceived the  sanction  of  the  learned  Common  Law  Commissioners,  as  tes- 
tified by  their  reports,  and  particularly  by  their  second  and  most  valu- 
able report.  In  some  respects  the  Bill  goes  beyond  that  report,  but  in 
most  respects  it  made  a  great  improvement  u|>on  the  reports  of  the 
English  commissioners.  The  operation  of  the  Bill  will  be  to  diminish 
unjust  litigation,  and  to  reduce  the  expense  of  suits.  It  is  pro- 
posed that  in  all  plaints  both  plaintiff  and  defendant  should  swear 
that,  to  the  best  of  their  knowledge  and  belief,  their  statements  in 
the  written  summons  and  defence  are  true.  For  this  there  are 
many  precedents  in  the  practice  both  of  the  courts  of  law  and 
equity.  One  great  point  to  be  attained  is  the  encouragement  of  com- 
promises, for  every  facility  ought  to  be  given  for  settling  a  suit  after 
it  has  been  brought  into  Court.  The  law  as  it  at  present  stands 
allows  the  payment  of  money  into  court  in  certain  cases,  and  in  cer- 
tain cases  only.  The  absurdities  which  formerly  existed  in  this 
respect  have  been  done  away  with,  and  since  1828  money  is  allowed 
to  De  paid  into  court,  generally  speaking,  in  all  cases  of  contract  and 
qucm  contract.  There,  however,  it  stops  short — at  that  very  point 
where  it  is  most  essential  for  the  purpose  of  preventing  oppressive, 
unjust,  and  frivolous  litigation.  In  cases  of  tort,  no  payment  of 
money  is  allowed ;  and,  therefore,  however  willing  and  anxious  both 
parties  may  be  to  settle  their  disputes  out  of  court,  the  law  im- 
poses this  restriction  upon  them — that  the  money  shall  not  be 
paid  into  court.  This  bill  removes  that  objection,  and  rightly  and 
justly  allows  the  payment  of  money  into  court  in  all  cases  what* 
ever.  Among  other  means  of  checking  unjust  litigation,  and  of 
gi>ing  relief  to  parties  without  the  necessity  of  driving  them  to  go 
to  law,  an  improvement  in  the  law  of  ai'bitration  seems  most  neces- 
sary. The  principle  of  English  law  is,  that  a  party  cannot 
recover  unless  there  is  an  appearance  of  his  adversary.  This 
principle  is  right,  but  nothing  can  be  more  absurd  than  the 
maimer  in  which  our  law,  until  very  lately,  carried  it  into  execution. 
The  law  on  this  point  has  been  very  much  improved  of  late,  but  it 
was  still  imperfect ;  and  the  present  bill  greatly  improves  the  present 
practice,  taking  advantage  of  the  analogous  proceedings  in  equity 
and  in  the  civil  bill  courts,  which  has  been  found  to  work  in  a  per- 
fectly satisfactory  manner,  availing  itself  of  well-devised  plans  for 
servmg  process  so  as  to  avoid  hardship  to  the  plaintiff  ana  prevent 
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injastioe  to  the  defendant.  The  principle  of  the  Bill  is  to  bring 
about  natural  prooedure,  and  to  reject  as  far  as  possible  and  to 
abridge  technical  procedure.  It  effects  the  abolition  of  all  forms  of 
action.  The  Commissioners  in  their  first  Beport  were  entirely  of 
that  opinion,  and  had  given  their  reasons  for  abolishing  all  forms  of 
action,  and  for  going  from  the  technical  to  the  natural  form  of  pro- 
cedure ;  but,  after  the  Common  Law  Procedure  Bill  of  last  year  had 
heen  framed,  objections  were  made,  and  the  Commissioners  yielded 
to  those  objections,  and  forms  of  action  were  continued.  This  Bill, 
howeyer,  abolishes  all  forms  of  action.  Choses  in  action,  which  are 
not  assignable  at  common  law,  are  all  made  assignable  by  this  BiU. 
The  assignment  of  a  bond  Is  only  ^ood  in  equity,  but  the  Bill  will 
enable  a  person  to  assign  such  mstrument  without  driving  the 
assignee  into  the  Court  of  Chancery  for  his  remedy.  But  in  con- 
nexion with  this- change  there  is  a  skilfully-devised  registry  for  regis- 
tering all  assignments  of  such  documents.  It  is  just  two  centuries 
ago  since  this  course  was  proposed  by  a  committee  of  the  House  of 
Commons,  on  which  were  men  illustrious  for  their  great  deeds,  and 
men  illustrious  for  their  virtues  only.  On  that  committee  were  the 
Lord  Qeneral  Cromwell,  chairman,  member  for  Cambridge,  and  Sir 
Matthew  Hale,  afterwards  the  Chief  Justice  of  England.  They 
were  the  authors  of  fourteen  propositions  for  the  amendment  of  the 
law,  and  every  one  of  those  propositions  have  been  carried  exoept  that 
now  proposed." 

It  is  true  that  on  particular  subjects^  or  for  particular  interests, 
old  laws  and  customs  and  forms  must  be  noticed  and  modified  in 
each  part  with  care  and  circumspection ;  but  where  the  intended 
change  is  of  general  or  extensive  application,  the  application  of 
that  change  piecemeal,  or  after  long  intervak,  is  pernicious  in 
every  way,  and  gives  an  appearance  of  exclusive  attention  being 
granted  to  the  demands  of  a  part  where  the  interests  of  the 
whole  are  at  stake.  What  would  have  been  thought  of  the 
ministry  of  Lord  Grey  if  he  had  passed  his  English  Reform 
Bill  and  left  Ireland  and  Scotland  to  the  chance  of  future  legis- 
lation^ and  of  future  representation  ?  And  what  must  now  be 
thought  by  the  people  of  Ireland  of  the  desire  felt  by  English 
lawyers  to  have  an  amendment  of  the  ecclesiastical  law  in  testa- 
mentary matters  in  their  courts  in  England,  when  no  proposal 
is  even  hinted  at  for  extending  a  like  measure  to  the  courts  in 
Ireland?  Ere  long  there  must  be  an  alteration  in  the  mode  of 
introducing  law  reforms,  and  carrying  them  through  Parliament : 
nothing  will  facilitate  a  change  more  than  by  the  English  lawyers 
finding  that  the  amendment  of  the  Common  Law  courts  in 
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Ireland  works  better  and  is  more  effiectaal  than  the  reforms 
already  applied  to  England. 

In  the  preceding  observations  we  haye  confined  ourselves  to 
the  measures  which  have  been  suggested  in  Parliament  during 
the  present  session^  and  we  have  not  noticed  the  second  able  report 
of  the  Common  Law  Commissioners^  nor  have  we  entered  into 
details  of  measures  which  it  will  be  desirable  to  see  brought 
forward  in  fixture  years.  We  have  seen  how  little  is  finished  at 
the  end  of  a  session^  when  the  best  intentions  are  held  by  the 
most  prominent  among  the  lawyers  in  both  Houses :  we  have 
seen  also  how  difficult  it  is  to  pass  meajsures^  which  call  forth 
party  or  strong  class  opposition.  We  do  not,  howev^,  despond ; 
nothing,  as  Lord  Bacon  has  declared,  that  is  essentially  good 
has  ever  been  proposed  to  the  Legislature  that  has  not  ultimately 
outlived  and  lived  down  prejudices,  and  become  part  of  the 
statute  law  of  the  lan^:  discussion  and  delay  never  hurt  a 
sound  measure;  and  notwithstanding  the  Lord  Chancellor's 
doctrine,  that  further  reform  at  present  is  inexpedient,  we 
believe  that  the  reforms  this  year  adopted  will  be  found  to  be 
of  considerable  value  and  importance,  and  that  others  are  sus- 
pended only  to  be  passed  at  no  distant  day. 


ART.  VII.— THE  COMMON  LAW  COMMISSION. 


The  second  Report  of  the  Common  Law  Commissioners  is  a 
document  not  merely  of  legal,  but  of  general  interest,  com- 
prehending trial  by  jury,  and  the  fusion  of  law  and  equity  as 
well  as  proceedings  at  a  trial,  and  moot  points  in  the  law  of 
evidence.  These  matters,  extlremely  important  in  themselves, 
have  been  treated  in  a  masterly  manner  by  the  learned  Com- 
missioners. Under  each  head,  they  first  briefly  describe  the 
existing  state  of  the  law  w^dch  comes  within  the  range  of  their 
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inquiry.  Tbe  arguments  for  and  against  alteration  are  forcibly, 
and,  at  the  same  time,  fairly  stated;  the  conclusion  at  which 
the  Commissioners  themsebres  anive  in  each  case,  is  generally 
expressed  in  a  few  dedsive  words,  and  will  doubtless  meet  with 
the  approbation  of  those  who  are  practically  acquainted  with  the 
eidls  of  the  present  system.  As  an  illustration  of  the  terse,  yet 
dear,  style  in  which  the  several  sulgects  are  discussed,  we  refer 
to  the  observations  on  proof  of  handwriting.^  At  one  time,  and 
that  not  very  remote,  any  one  who  had  proposed  the  changes 
which  here  stand  boldly  forth>  would  have  been  stigmatized  as 
a  daring  innovator ;  now  he  is  welcomed  as  a  sensible  reformer, 
anxious  to  promote  the  great  cause  of  justice.  As  such  we 
greet  the  learned  men  to  whose  enlarged  and  philosophical 
views  we  are  indebted  for  so  many  valuable  suggestions. 

The  two  prindpal  features  in  the  Beport  relate  to  the  con- 
ferring of  an  equitable  jurisdiction  upon  our  Common  Law 
Courts,  and  to  amendments  in  the  law  of  evidence.  Next  to 
these  in  importance,  we  would  rank  the  raising  of  the  standard 
of  common  juries,  the  allowance  of  appeals  from  decisions  upon 
motions  for  new  trials,  the  right  of  parties,  by  consent,  to  try 
their  cause  before  a  judge,  without  a  jury,  and  the  right  of 
reply  in  all  cases,  whether  witnesses  are  or  are  not  called  on 
behalf  of  the  defendant. 

In  treating  of  the  admissibility  of  witnesses,  the  Commis- 
sioners refer,  with  much  propriety  and  justice,  to  the  labours  of 
Jeremy  Bentham.  He  it  was  who  first  turned  the  attention  of 
the  public  to  the  defects  of  the  English  law  of  evidence,  and 
since  his  time  the  system  of  exdusion  (to  use  the  language 
of  the  Beport)  has  been  crumbling  away  before  the  power  of 
discussion  and  improved  legislation. 

After  declaring  that  the  effect  of  admitting  the  testimony  of 
parties  to  a  cause  has  bew  most  satisfactory,  the  Commissioners 
propose  to  enlarge  the  boundary,  by  rendering  husband  and 
wife  both  competent  and  compellable  to  ^ve  evidence  for  and 
against  each  other,  except  as  to  communications  between  them, 
which  are  to  be  privileg^. 

The  religious  sanction  under  which  legal  testimony  is  given, 
'  Pp.  24—26. 
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next  engages  their  attention^  and  they  recommend  that  persons, 
who  do  not  belong  to  the  three  exempted  sects,  —  Qoakers, 
Moravians^  and  Separatists,  and  yet  haye  a  conscientious  objec- 
tion to  the  taking  of  an  oath^  shonld  be  permitted  to  affirm,  if 
the  judge  is  satisfied  of  the  sincerity  of  the  objection. 

The  question,  whether  a  party  should  be  allowed  to  discredit 
his  own  witness,  is  answered  in  the  affirmative  to  this  extent — 
that  he  should  be  pbrmitted,  not  only  as  at  present  to  contradict 
him  by  other  evidence,  but  also  to  prove  that  such  witness  has 
made  opposite  statements.  Having,  however,  presented  the 
witness  to  the  jury  as  worthy  of  credit,  he  is  not  to  be  allowed 
to  impeach  his  character  by  general  evidence. 

If  an  adverse  witness^  being  asked  on  cross-examination  as  to 
a  contradictory  verbal  statement,  denies  it,  evidence  may  be 
adduced  to  prove  the  alleged  statement,  if  it  be  relevant  to  the 
subject-matter.  It  is  doubtful,  however,  whether  such  evidence 
can  be  given,  if  the  witness  neither  admits  nor  denies  the  state- 
ment,'a8  if  he  says  that  he  does  not  remember,  or  the  like.  The 
commissioners  think  that  in  both  cases,  the  contradictory 
evidence  should  be  admitted. 

The  rule  in  the  Queen's  case,  which  has  long  been  a 
stumbling-block  in  the  way  of  testing  a  witness,  is  to  be 
relaxed,  so  that  a  witness  may  be  open  to  cross-examination  as 
to  previous  written  statements  he  may  have  made,  without  the 
writing  being  first  put  in.  If,  however,  it  is  intended  to  con- 
tradict the  witness  by  the  writing,  his  attention,  before  doing 
so,  is  to  be  called  to  those  parts,  which  are  to  be  used  for  that 
purpose.  And  in  order  to  prevent  the  abuse  of  the  facility  thus 
given,  the  Judge,  if  he  deem  right,  may  require  the  writing  te 
be  produced  for  his  inspection,  and  to  be  dealt  with  by  him  as 
he  thinks  fit.  One  of  the  most  striking  results  of  this  relaxa- 
tion will  be,  to  allow  cross-examination  in  criminal  cases  with- 
out first  putting  in  the  depositions. 

A  witness  may.  refuse  to  answer  questions,  where  the 
answer  will  tend  to  subject  him  to  a  criminal  prosecution,  a 
penalty,  or  a  forfeiture ;  and  the  Commissioners  Ao  not  propose 
to  alter  the  law  in  this  respect.  He  may  also  refuse  to  answer, 
where  the  answer  will  tend  t6  degrade  his  character,  or  will 
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show  that  he  haa  been  convicted  of  an  offence^  the  puniabment 
of  which  he  haa  undergone^  unleaa  the  miaoonduct  impnted  haa 
refercoioe  to  the  cauae  itaelf .  If,  however,  he  doea  answer  and 
deniea:  the  imputation,  hia  denial  ia  condnaive  and  cannot  be 
controverted.  It  ia  suggested  that  where  the  question  relatea 
to  the  conviction  of  the  witnesa  of  perjory,  or  any  other  form 
of  the  crimen  fabi,  and  the  witnesa  either  denies  the  tact  or  re- 
Aiaes  to  answer,  the  conviction  should  be  allowed  to  be  proved. 

With  regard  to  documentary  evidence,  recent  improvements 
have  left  but  little  to  propose  by  way  of  alteration.  The 
snggeations  refer  to  three  subjects — the  necessity  of  calling  an 
attesting  witness,  the  comparison  of  handwriting,  and  objections 
founded  on  the  Stamp  Laws. 

Upon  the  first  point,  the  recommendation  ia  thia — that 
where  the  atteating  witness  haa  been  pre-appointed  by  the 
Ii^ialature  as  in  the  case  of  willa,  agreements  between  a  master 
of  a  ship  and  a  merchant-seaman,  warrants  of  attorney  and 
cognovits,  or  by  a  party  creating  a  power,  the  atteating  witnesa 
should  atill  be  called,  or  hia  absence  be  legally  accounted  for, 
but  that  in  other  cases,  he  need  not  be  called. 

In  considering  proof  relating  to  the  genuineness  of  hand- 
writing, the  Commissioners  review  the  cases  of  Doe  v.  Sucker- 
more  (5  Al.  &  Ed.  703),  the  Fitzwalter  Peerage  (10  CI.  &  Fin. 
193) ;  Griffito  v.  Ivery  (11  Ad.  &  Ell.  822) ;  Hughes  v.  lU^ers 
(8  M.  &  W.  125),  and  Young  v.  Honner  (2  M.  &  R.  686),  and 
arrive  at  the  conduaion  that  comparison  of  a  disputed  writing 
with  writinga  acknowledged  to  be  genuine  (and  when  used  by 
the  party  in  whose  handwriting  they  are,  if  written  ante  Uteni 
motam),  should  be  permitted  to  be  made  by  witnesses,  and 
thatauch  writinga  should  be  submitted  to  the  Jury  aa  evidence 
aa  to  the  genuineness  of  the  writings  in  dispute. 

The  frequent  hardahip  inflicted  by  making  the  admissibility 
of  an  instrument  dependent  upon  a  stamp  is  clearly  shown,  and 
the  Commiasioners  feel  the  difficulty  of  reconciling  the  claims  of 
juatice  with  the  interests  of  the  revenue.  But  as  long  aa  they 
are  to  be  confounded  together,  they  recommend  that  the  officer 
of  the  Court  at  Nisi  Priua  should  on  the  production  of  any 
docunent  call  the  attention  of  the  Judge  to  any  omission  or 
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insufficiency  of  the  stamp^  and  be  empowered  to  affix  the  neces- 
sary stamp  on  payment  of  the  penalty  and  dnty.  It  is  not^ 
howerer^  proposed  to  interfere  with  the  class  of  documents^ 
such  as  bills  of  exchangey  upon  which  if  not  stamped  at  the 
time  of  their  execution^  the  stamp  cannot  be  afterwards  affixed 
on  payment  of  a  penalty. 

We  cannot  help  thinking  that  this  is  the  least  satisfactoiy 
part  of  the  whole  Report^  because^  unlike  the  other  parts^  it 
does  not  vigorously  grapple  with  the  injustice  which  is  clearly 
shown  to  exist;  it  is  rather  in  the  nature  of  a  compromise,  and 
that  not  of  an  efficient  character.  Is  it  not  absurd  that  the 
drawer  or  acceptor  of  a  bill  of  exchange  should  be  permitted  to 
eyade  his  liability  because  the  stamp  is  insufficient,  although  he 
himself  drew  or  accepted  the  bill  on  such  insufficient  stamp, 
and  is  therefore,  at  least,  equally  to  blame  with  the  other  party  ? 
As  a  matter  of  coinmon  sense  and  justice,  the  Crown  alone  has 
a  right  to  object  in  such  a  case,  and  not  the  party  guilty  of  the 
wrong.  Probably,  howerer,  the  Commissioners  felt  that  it 
would  be  beyond  the  scope  of  their  powers  to  interfere  with  the 
revenue,  but  we  hope  that  some  one  of  our  legislators,  who  is 
free  from  such  restraint,  will  remove  this  anomaly  from  6ur 
laws. 

We  have  now  traced  an  the  conclusions  of  the  leamed  Cotn** 
missioners  relating  to  the  law  of  evidence,  which  we  understand 
will  be  embodied  in  the  Bill  which  has  oome  down  from  the 
Lords  to  the  Commons  for  improving  the  Law  of  Evidi^ee, 
and  win,  therefore,  probably,  appear  in  the  form  of  a  statute 
within  a  few  weeks. 

The  remainder  of  the  Report  will  not  be  consid^^  by  the 
Legislature  until  the  next  session  of  Parlianient,  and  will  be 
fully  discussed  by  us  in  our  next  Number. 


(     115    ) 


i^fD  leaning  &B»tii. 

COMMON  LAW. 

Libel — Privileged  Communication. 

Coxkead  «.  Bichards,  10  Jar.  984;  2  C.  6.  Eep.  560 ;  15  Law  J.  (N.  8.) 
C.  P.  278.    Bennett «.  Deacon,  16  Law  J.  (N.  6.)  C.  P.  288. 

CoxHEAB  t;.  BicHABDs  was  an  action  on  the  case  for  libelj 
brought  by  the  plaintiff^  who  had  been  employed  by  one  John 
Ward^  the  owner  of  a  vessel  called  the  England^  as  oommander 
of  the  said  vessel.  The  vessel  departed  from  London  for 
lAanelly^  at  which  place  it  arrived^  and  on  the  12th  Dec.  1838, 
John  Coss,  the  chief  mate  of  the  vessel,  wrote  a  letter  to  the 
defendant,  of  which  the  following  is  a  copy  : — 

"  Lhmelly,  Wednesday,  Dec,  12th,  1888. 
"  M^  dear  Sir, — I  hasten  to  write  to  you,  and  beg  your  advice  on 
a  very  important  afikir,  which  I  will  endeavour  to  explain  to  you  in 
as  concise  a  manner  as  it  will  admit  of.  You  must  know,  then,  that 
I  have  had  to  navigate  the  ship  much  of  the  passage.  The  captain, 
from  the  time  of  our  passing  the  Wight,  havmg  been  in  a  state  of 
intoxication,  we  ran  into  great  risk  on  the  French  coast,  before  I 
actually  found  out  what  was  the  matter  with  him.  He  then  kept 
his  cabin  day  and  night,  without  appearing  at  meals,  only  occasion- 
ally coming  on  deck  when  anything  was  reported  to  him.  This  was 
my  most  anxious  time,  for  his  vociferated  orders  must  be  obeyed, 
unless  the  mate  will  mutiny  and  take  charge.  I  was  compelled  for 
our  safety  to  do  this  at  last,  and  only  just  saved  the  ship  £rom  being 
dashed  on  the  Bunnelstone  Bock,  by  a  rapid  movement  of  the  helm 
and  sails,  in  the  performance  of  which  I  was  promptly  obeyed  by 
the  crew.  He  had  just  left  the  deck,  happily,  to  which' I  haa  sum- 
moned him,  on  sighting  the  Long  Ship  light,  for  which  he  then 
shaped  a  course.  It  was  dark  on  Saturday  morning.  I  suppose 
after  that  he  freshened  the  nip,  for  he  lay  in  bed  with  his  clothes  on, 
insensible  to  what  was  passing,  till  I  again  aroused  him  to  say  wd 
vere  on  the  Welch  coast,  whither  I  managed  to  get  on  Satmrday 
and  Sunday,  being  anxious  for  his  sake  that  he  should  be  in  a  fit 
atate  to  receive  the  pilot,  and  by  means  of  the  steward  removed  all 
the  hqaor  from  his  cabin,  and  at  last  eot  him  sober,  frequently 
^ving  mm  tea,  <&c.  Yesterdwr  we  were  oecalmed,  so  did  not  arrive 
fin  to-day.  Now  how  shall  1  act  ?  It  is  my  duty  to  write  to  Mr. 
Wapd,  but  the  captain,  who  is,  I  believe,  a  good  man,  has  a  wife  and 
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family ;  these,  my  domg  so  would  ruin.  I  would  not  for  all  the 
world  do  that.  I  would  rather  much  run  all  the  risk  of  going  to 
India  with  a  drunkard,  who  would  drink  in  winter  time  in  the 
English  Channel,  and  leave  his  mate  to  take  h^  across  the  British 
Channel,  and  that  is  no  small  risk,  yet  hetter  than  ruin  him.  But 
my  character  is  dear  to  me,  and  I  may  he  ruined  by  the  ship  run- 
ning on  shore  while  I  have  charge  of  the  deck,  as  might  have 
happened  in  the  case  of  Bunnelstone  Bock,  the  breakers  on  which 
Providence  gave  me  a  sight  of  in  time  to  wheel  her  roimd.  We 
may  not  always  he  so  fortimate.  The  sea  foamed  close  under  our 
quarter  as  we  passed  it,  and  we  lust  shaved  the  buoy  upon  it.  We 
made  the  passage  between  Scilfy  and  the  Land's  End ;  of  course 
nothing  has  transpired  between  the  captain  and  me  since  his  recovery  ;> 
we  are  as  sociable  as  before.  He  wondered  what  could  have  made 
him  so  ill ;  he  fiincied  it  must  have  been  some  milk  we  got  in  the 
Downs,  and  I  made  no  reply.  He  is  excessively  civil  to  me ;  but  he 
need  not  fear,  though,  as  everybody  on  board  knows  it,  it  is  very 
likely,  sooner  or  later,  to  reach  Mr.  Ward's  ears.  We  had  a  con- 
trary wind  across  the  British  Channel,  and  at  one  time  I  had  thoughts 
of  bearing  up  for  the  nearest  port,  and  giving  her  in  charge  of  a  pilot, 
but  the  above  consideration,  viz.,  his  wife  and  family,  deterred  me ; 
and  as  I  received  every  assistance  from  the  second  mate,  who  is  a 
steady  man,  and  lives  with  us  in  the  cabin,  I  determined  on  working 
her  over  to  Caermarthen.  The  captain,  also,  in  a  ludd  interval,  now 
and  then  implored  me  to  take  care  of  the  ship,  like  a  good  lad  and 
dear  boy.  1  pitied  him,  so  stood  on.  Fray  write  me  soon  your 
advice  how  to  act.  Shall  I  let  all  pass,  and  go  through  this  voyage, 
or  ^et  my  discharge,  and  written  good  character  from  the  captam, 
saymg,  that  personal  differences  make  it  necessary  that  we  part  P 
Then,  again,  I  shall  offend  Mr.  Ward  for  leaving  his  ship  in  the 
lurch,  for  the  second  will  leave  if  I  do.  Your  advice  shall  be  my 
guide,  only  pray  keep  the  affair  a  secret  from  Mj.  Ward :  I  could 
suffer  anythmg  rather  than  that  should  be  so." 

This  letter  was  sent  by  John  Coss,  the  writer,  to  the  defendant, 
who,  believing  the  statement  in  it  to  be  true,  showed  the  letter 
in  confidence  to  Mr.  Ward,  the  owner  of  the  ship,  who  there- 
upon dismissed  the  defendant.  The  defendant  upon  being  called 
upon  by  the  plaintiff  to  give  up  the  letter  refused  to  do  so,  and 
the  action  was  accordingly  brought  against  the  defendant. 

The  defendant  plead^ — Ist.  Not  Guilty.  2nd.  Justification 
on  the  ground  of  the  libel  being  true.  3rd.  A  traverse  of  the 
diwniHsal  by  Ward  in  consequence  of  the  libel :  and  on  these 
{Aeas  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  West- 
minster, on  the  5th  December,  1848,  the  publication  of  the  Hbel 
was  proved,  and  the  defendant  failed  to  prove  the  justification  set 
out  in  the  second  plea. 
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'    The  Chief- Jufitice  in  summing  up  stated  &s  foUbws : — 

"  The  question  is,  whether  the  circumstances  excuse  the  publican 
tion  bj  the  defendant.  The  kw  of  Eofi^huid  allows  certain  commu- 
nications, the  nature  of  which  is  such,  that  the  exigencies  of  society 
require  them  to  be  made,  if  there  is  a  moral  obli^tion'to  make  the 
communication,  and  if  the  party  who  makes  it  beheves  it  to  be  true. 
You  will  have  to  say  whether  this  is  an  honest  communication  by  a 
person  who  believed  it  to  be  true.  If  the  defendant  acted  honestly, 
and  meant  to  do  well,  your  verdict  must  be  for  the  defendant ;  if 
maliciously,  for  the  plaintiff." 

Upon  this  summing  up,  the  Jury  returned  a  verdict  for  the 
defendant,  at  the  same  time  stating  that  the  defendant  had  fJEoled 
to  prove  his  justification,  and  assessing  the  damages  contin- 
gently at  300/.  In  Hilary  Term,  1844,  Sir  T.  Wilde,  sergeant, 
obtained  a  rule  nisi  to  set  aside  the  verdict  on  the  ground  of 
misdirection,  and  in  the  following  EasterTerm,Talfourd,  sergeant, 
shewed  cause.  The  rule  was  re-argued  in  Easter  Term,  1845. 
The  Court,  comprising  Tindal,  C.  J.,  Coltman,  J.,  Cresswell,  J., 
and  Erie,  J.,  were  equally  divided.  Tindal,  C.  J.,  and  Erie,  J., 
holding  that  the  direction  to  the  jury  was  right,  and  Coltmani 
J.,  and  Cresswell,  J.,  that  it  was  wrong. 

The  principle  involved  being  of  great  interest,  the  judgments 
of  the  learned  judges  are  here  given  in  full,  from  the  report  in 
the  Law  Journal. 

Tindal,  C.  J.,  after  recapitulating  the  &cts  of  the  case,  and 
the  direction  to  the  jury,  said, — 

'*  The  only  question  before  us  is,  whether  upon  the  evidence  given 
at  the  trial,  such  direction  was  right.  There  was  no  evidence  what- 
ever that  the  defendant  was  actuated  by  any  sinister  motive  in  com- 
municating the  letter  to  Mr.  Ward,  the  ship-owner.  On  the  con- 
trary, all  the  evidence  went  to  prove  that  what  he  did,  he  did  under 
the  full  belief  that  he  was  performing  a  duty,  however  mistaken  he 
m^ht  be  as  to  the  existence  of  such  duty,  or  in  his  mode  of  per- 
forming it.  The  writer  of  the  letter  was  no  stranger  to  the  defen- 
dsmt ;  on  the  contrary,  both  were  proved  to  have  been  on  terms  of 
friendship  with  each  other  for  some  years ;  and  from  the  terms  of 
the  letter  itself,  it  must  be  inferred  the  defendant  was  a  person  upon 
whose  judgment  the  writer  of  the  letter  placed  great  reliance,  the 
letter  itself  being  written  for  the  professed  prnpose  of  obtaining  his 
advice  how  to  act  under  a  very  pressing  difficulty.  The  letter  waa 
framed  in  very  artful  terms,  such  as  were  calculated  to  induce  the 
most  wary  and  prudent  man  (knowing  the  writer)  to  place  reliance 
on  the  truth  of  its  details ;  and  there  can  be  no  doubt  but  that  the 
defendant  did,  in  fact,  thoroughly  believe  the  contents  to  be  true ; 
amongst  other  things,  that  the  ship  of  which  Mr.  Ward  was  the 
owner,  and  the  crew  and  cargo  on  board  the  same,  had  been  exposed 
to  very  imminent  risk,  by  the  continued  intoxication  of  the  captain 
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on  the  TOy'age  iit>m  the  French  coaistii  to  Llanellr,  where  the  ship 
was  then,  and  that  the  Toyage  to  the  eastern  seas,  for  which  the  ship 
was  chartered,  would  be  continnallj  exposed  to  the  same  hazard  if 
the  vessel  should  continue  under  his  command.  In  this  state  of 
facts,  after  the  letter  had  been  a  few  days  in  his  hands,  the  defendant 
considered  it  to  be  his  duty  to  communicate  its  contents  to  Mr. 
Ward,  whose  interests  were  so  nearly  concerned  in  the  information 
— not  communicating  it  to  the  public,  but  to  Mr.  Ward, — and  not 
accompanying  such  disclosure  with  any  directions  or  advice,  but 
merely  putting  him  in  possession  of  the  facts  stated  in  the  letter, 
that  he  might  be  in  a  condition  to  investigate  the  truth,  and  take 
such  steps  as  prudence  and  justice  to  the  parties  concerned  required. 
In  making  this  disclosure  he  did  not  act  hastily  or  unadvisedly,  but 
consulted  two  persons  well  qualified  to  give  good  advice  on  such  an 
emergency, — the  one  an  elder  Brother  of  the  Trinity  House ;  the 
other,  one  of  the  most  eminent  ship-owners  in  London ;  in  con- 
formity with  whose  advice  he  gave  up  the  letter  to  the  owner  of  the 
fihip.  At  the  same  time,  if  the  de&ndant  took  a  course  which  was 
not  justifiable  in  point  of  law,  although  it  proceeded  from  an  error 
in  judgment  only,  not  of  the  intention,  still  it  is  undoubtedly  he, 
and  not  the  plaintiff,  who  must  suffer  from  such  error.  The  only 
question  is,  whether  this  case  does  or  does  not  fall  within  the  prin- 
ciple well  recognised  and  established  in  the  law  relating  to  privileged 
or  confidential  commimications,  and  in  determining  this  question,  two 
points  may,  as  I  conceive,  be  considered  as  settled :  first,  that  if  the 
defendant  had  had  any  personal  interest  in  the  subject-matter  to 
which  the  letter  related,  as  if  he  had  been  part-owner  of  the  ship, 
or  an  underwriter  on  the  ship,  or  had  any  property  on  board,  the 
communication  of  such  a  letter  to  Mr.  Ward  would  fall  clearly 
within  the  rule  relating  to  an  excusable  publication ;  and  secondly, 
4;hat  if  the  danger  disclosed  by  the  letter,  either  to  the  ship  or  to 
the  cargo,  or  the  ship's  company,  had  been  so  immediate  as  that  the 
disclosure  to  the  ship«owner  was  necessary  to  avert  such  danger, 
then  upon  the  ground  of  social  duty,  by  which  every  man  is  bound 
.to  his  neighbour,  the  defendant  womd  have  been  not  only  justified, 
-but  bound  to  make  the  disclosure.  A  man  who  received  a  letter  in- 
forming him  that  his  neighbour's  house  would  be  plundered  or 
burnt  on  the  night  following,  by  A.  and  B.,  and  which  he  himself 
believes,  and  has  reason  to  believe  to  be  true,  would  be  justified  in 
showing  that  letter  to  the  owner  of  the  house,  though  it  should 
turn  out  to  be  a  false  accusation  of  A.  and  B.  The  question  before 
us  appears,  therefore,  to  be  narrowed  to  the  consideration  of  the 
facts  which  bear  upon  these  two  particular  qualifications  and  restric- 
tions of  the  general  principle.  As  to  the  first,  I  do  not  find  the 
rule  of  law  is  so  narrowed  and  restricted  by  any  authority,  that  a 
person  having  information  materiall^^  affecting  the  interests  of 
another,  and  honestly  communicating  it  in  the  full  belief,  and  with 
reasonable  grounds  for  the  belief  that  it  is  true,  will  not  be  excused, 
though  he  has  no  personal  interest  in  the  subject-matter.    Such  a 
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<eafaBcticii  would  torely  opeiste  m  a  great  xestnint  upon  the  per* 
fonDamee  of  the  yarioua  social  dutiea  hy  which  men  are  bouna  to 
each  other,  and  by  which  society  is  kept  up.  In  Pattison  v.  Jones, 
the  defendant  had  dischaiged  the  plaintiff  mm  his  service,  and  wrote 
a  letter  to  the  person  who  was  aboat  to  engage  him  unsolicited ;  he 
was  therefore  a  Tolunteer  in  the  matter,  and  might  be  considered  as 
a  stsanger  haYing  no  interest  in  the  business ;  but  neither  at  the 
trial,  nor  on  the  motion  before  the  Court,  was  it  suggested  that  the 
IMbt  was  on  that  account  an  unprivileged  communication,  but  it 
was  left  to  the  jury  to  say  whether  the  communication  was  honest 
or  malicious.  A^pun,  in  Child  tf.  Affleck,  the  statement  by  the 
former  unstress,  of  the  conduct  of  the  servant,  not  only  during  her 
service,  but  since  she  left  it,  was  held  to  be  privilegea.  The  rule 
apnears  to  have  been  correctly  laid  down  by  the  Court  of  Exchequer, 
*  that  if  fdrlv  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  commuxiications  are  protected  for  the  common 
convenience  and  welfare  of  society  \  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits*  (Toogood  v, 
Spyring).  In  the  present  case,  the  defendant  stood  in  a  Afferent 
situation  from  any  other  person;  he  was  the  only  person  in  the 
world  who  had  received  the  letter,  or  was  acquainted  with  the  in- 
formation contained  in  it.  He  cannot,  therefore,  properly  be  treated 
as  a  complete  stranger  to  the  subject-matter  of  inquiry,  even  if  the 
rule  excluded  strangers  from  the  privilege.  Upon  the  second  ground 
of  qualification,  was  the  danger  sufficiently  imminent  to  justify  the 
communication  ?  It  is  true  that  the  letter  which  came  to  the  de- 
fendant's hands,  about  the  14th  December,  contains  within  it  the 
information  that  the  ship  cannot  get  out  of  the  harbour  before  the 
end  of  the  month.  It  was  urged,  upon  the  argument,  that  the  de- 
fendant, instead  of  communicating  the  letter  to  the  owner,  mi^ht 
have  instituted  some  inquiry  himself;  but  it  is  to  be  observed  that 
every  day  the  ship  remained  under  the  command  of  such  a  person 
as  the  plaintiff  was  described  in  the  letter,  the  ship  and  company 
continued  exposed  to  hazard,  though  not  so  great  a  nazard  as  when 
she  was  upon  her  voyage ;  not  to  mention  the  immediate  injury  to 
the  ship-owner  which  must  necessarily  follow,  whether  the  vessel  is 
in  port  or  at  sea,  from  want  of  discipline  of  the  crew,  and  the  bad 
example  of  such  a  master ;  and  after  all,  it  would  be  too  much  that 
there  was  any  duty  cast  upon  the  defendant  to  lay  out  his  time  or 
'  his  money  in  the  investigation  of  the  charge,  even  had  it  been  prac- 
ticable with  any  success.  Upon  the  consideration  of  this  case,  I  think 
it  was  the  duty  of  the  defendant  not  to  keep  the  knowledge  he 
gained  by  this  letter  to  himself,  and  thereby  make  himself  respon- 
sible in  conscience  if  his  neglect  of  the  warnings  of  the  letter 
brought  destruction  upon  the  ship  and  crew ;  that  a  prudent  and 
reasonable  man  would  have  done  the  same ;  that  the  disclosure  was 
not  made  publicly,  but  privately,  to  the  owner,  that  is,  to  the  person 
who  of  ail  the  world  was  the  best  qualified,  both  from  his  interest  in 
the  subject-matter  and  his  knowledge  of  bis  own  officers,  to  form 
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tke  most  iust  conclusion  as  to  its  truth,  and  to  adi^tthe  most 
proper  ana  effectire  measures  to  ayert  the  danger.  After  which  dia* 
elosure^  not  the  defendant,  but  the  owner,  became  liable  to  the 
plaintiff,  if  the  owner  took  steps  which  were  not  justifiable,  as,  by 
unjustly  dismissing  him  from  his  employment,  if  the  letter  was 
untrue,  and  all  this  was  done  with  entire  honesty  of^  and  in  full 
belief  of  the  truth  of  the  information,  and  that  a  reasonable  belief 
I  am  still  of  the  same  opinion  which  I  entertained  at  the  trial,  that 
this  case  ranges  itself  within  the  pale  of  privileged  communieatiAna, 
and  the  action  is  not  maintainable.  I  therefore  think  the  role  £ir- 
setting  aside  the  verdict,  and  for  a  new  trial,  should  be  ^asltsmgwi*^ 

Coltman,  J. : — 

''  I  regret  much  that  I  am  unable  in  this  case  to  agree  with  the 
opinion  of  my  Lord  Chief  Justice  of  the  defendant's  conduct,  that 
he  acted  band  fide^  and  without  malice.  The  facts  of  the  case,  which 
I  consider  as  material,  are, — that  on  the  14th  of  December  the  de- 
fendant received  from  the  mate  of  a  ship  belon^ng  to  Mr.  Ward,  a 
letter  contaimng  imputations  against  the  captain  of  constant  drun- 
kenness and  uimtness  for  command,  asking  the  defendant's  advice, 
and  informing  him  that  the  ship  was  then  at  Fishguard,  and  would 
not  sail  thence  before  the  end  of  the  month.  There  was  no  intimacy 
between  the  defendant  and  Mr.  Ward,  nor  any  relation  in  business 
between  them.  The  defendant,  after  consulting  with  two  Mends,  by 
their  advice  communicated  the  letter  to  Mr.  Ward.  I  apprehend 
the  rule  of  law  applicable  to  questions  of  this  nature  has  been  laid 
down  with  accuracy  by  the  Court  of  Exchequer,  in  the  case  of 
Toogood  V,  Sparing,  where  it  is  said, — ^  In  general,  an  action  lies  for 
malicious  publication  of  statements  which  are  false  in  fact,  and  inju- 
rious to  the  character  of  another  (within  the  well-known  limits  as  to 
verbal  slander),  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  only  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moiul,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  is  concerned.  In  such  cases  the 
occasion  prevents  the  inference  of  malice,  which  the  law  draws  from 
unauthorized  communication,  and  affords  a  (qualified  defence,  de- 
pending upon  the  absence  of  actual  malice ;  if  fairly  warranted  l^ 
any  reasonable  occasion  or  exigency,  and  honestly  made,  such  com- 
munications are  protected  for  the  common  convenience  and  welfare 
of  society,  and  tne  law  has  not  restricted  the  right  to  make  them . 
within  any  narrow  limits.'  Communications  of  this  nature  have 
been  commonly  termed  privileged  communications,  and  the  term,  if 
not  strictly  accurate,  is,  perhaps,  sufficiently  so  for  practical  purposes ; 
and  it  has  been  eenerally  held,  and  in  my  judgment  rightly  held,  that 
the  question,  whether  a  communication  is  privileg^  or  not,  is  a 
question  of  law  for  the  judge;  but,  in  considering  the  question 
whether  a  communication  is  privileged  or  not,  the  conditions  neces- 
sary to  make  it  privileged  must  be  assumed.  What  I  mean  by  this 
remark  will  be  more  intelli^ble  by  referring  to  the  line  of  argument 
used  on  the  discussion  of  the  present  motion.    In  the  first  argument 
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of  tills  ease,  many  remarks  were  made  on  the  maters  letter,  tendinis 
to  show  that  a  man  at  all  experienced  in  the  wajs  of  the  worid  oould 
not  have  been  doped  by  the  statements  in  the  letter,  or  hare  beliered 
them  to  be  true.  Bat  it  appears  to  me,  that  such  a  line  of  argnment 
is  inapplicable  to  the  question  of  law,  whether  the  communicatian 
was  privileged ;  for  the  question  of  the  law  is,  whether,  assuming 
that  the  defendant  really  and  bond  fide  believed  the  contents  of  the 
letter  to  be  true,  the  occasion  was  such  as  justified  the  making  the 
communication ;  in  other  words,  according  to  the  rule  laid  down  by 
the  Courjb  of  Exchequer,  in  Toogood  v,  Spyrinff,  was  there  any  duty, 
private  or  public,  legal  or  moraiC  calling  on  the  defendant  to  make 
the  communication  complained  of?  It  cannot,  I  think,  he  said  that 
there  was  any  legal  duty.  "Was  there  any  moral  duty  calling  on  him 
to  make  it  P  The  necessity  which  exists  in  the  transactions  of  society 
for  free  inquiry,  and  for  fiicilities  in  obtaining  information  for  the 
guidance  of  persons  engaged  in  important  matters  of  business,  has 
so  far  prevailed,  that  it  has  been  established  as  a  rule,  that  for  words 
spoken  confidentially  upon  advice  asked,  no  action  lies,  unless  express 
malice  can  be  proved  (Bromage  v.  Prosser).  The  duty  which  may 
be  supposed  to  exist  to  give  advice  fiuthfully  to  those  who  are  in  want 
of  it,  nas  been  allowed  to  prevail  for  the  sake  of  the  general  conve- 
nience of  business,  thougn  with  some  disregard  of  the  equally  im* 
nortant  rule  of  morality,  that  a  man  should  not  speak  ill  or  falselv  of 
his  neighbour.  Even  though  the  statement  is  not  on  advice  asRed, 
but  is  made  voluntarily,  that  circumstance  was  said,  in  Pattison  «• 
Jones,  not  necessarily  to  prevent  the  statement  from  being  considered 
as  privileged.  Assuming,  then,  upon  the  authority  of  that,  that  the 
circumstance  of  the  communication  beinff  voluntary,  is  no  insuperable 
bar  to  its  being  considered  a  privileged  communication,  I  return  to 
the  consideration  of  the  question,  whether  there  was  any  moral  duty 
binding  on  the  defendant  to  make  the  communication  now  in  ques- 
tion ;  and  on  the  consideration  I  can  give  the  subject,  I  think  the 
duty  was  plainly  the  other  way.  The  duty  of  not  slandering  your 
neighbour  on  insufficient  grounds  is  so  dear,  that  it  ought  not  to  be 
sanctioned  in  the  case  of  volantary  communications,  except  under 
circumstances  of  great  urgency  and  m.vity.  It  may  be  said,  that  it 
is  very  hard  on  a  defendant  to  be  suqect  to  heavy  damages  where  he 
has  acted  honestly,  and  when  nothing  more  can  be  imputed  to  him 
than  an  error  in  judgment.  It  may  be  hard:  but  it  is  very  hard,  on 
the  other  hand,  to  be  fidsely  accused.  It  is  to  be  borne  in  mind, 
that  people  are  too  apt  to  think  ill  of  others.  The  nropensii^  to 
tale-beanng  and  dander  is  so  strong  among  mankino,  and  when 
suspicions  are  infused,  men  are  so  apt  to  entertain  them  without  due 
examination  where  their  interests  are  concerned,  that  it  is  necessarv 
to  hold  the  rule  strictly  as  to  any  officious  intermeddling  which 
affiscte  the  character  of  others.  In  the  present  case,  the  occasion  was 
in  no  respect  urgent.  The  vessel  was  not  to  sail  till  the  end  of  the 
month.  There  was  abundant  time  for  the  defendant  to  have  written 
to  the  mate,  and  for  the  mate  to  act  as  he  should  be  advised ;  or  for 
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Hie  defenidaiit  to'bave  taken  any  other  steps  to  atcertam  the  truth  of 
the  statement  hefore  he  communicated  it  in  a  quarter  where  it  was 
likely  to  be  productive  of  so  much  injury  to  the  plaintifT.  I  think^ 
therefore,  the  communication  ought  not  to  be  considered  as  being 
privileged ;  and  that  its  being  made  bond  fide  did  not  entitle  the 
aefen£nt  to  a  verdict ;  and,  though  entertaining  the  greatest  defer- 
ence for  those  who  differ  from  me,  and  whose  opinions  are  entitled 
to  much  more  weight  than  mine,  I  think  it  mj  duty  to  state  my  own." 

Cresswell,  J. : — 

**  I  cannot  without  much  regret,  express  an  opinion  in  this  case  at 
variance  with  that  which  is  entertained  by  my  Lord,  and  one  of  my 
learned  brothers.  But  having  given  full  consideration  to  the  argu- 
ments urged  at  the  bar,  and  the  cases  cited,  and  not  being  able  to 
shake  off  the  impression  which  they  have  made  in  favour  of  the 
plaintiff,  I  am  bound  to  act  upon  the  opinion  that  I  have  formed.  I 
will  not  repeat  the  facts  of  the  case,  which  have  been  already  stated, 
but  proceed  shortly  to  explain  the  grounds  upon  which  my  opinion 
rests.  There  is  no  doubt  that  the  letter  published  by  the  defendant 
of  the  plaintiff  was  defamatory,  and  the  truth  of  its  contents  could 
not  be  proved.  The  plaintiff  was  therefore  entitled  to  maintain  an 
action  against  the  publisher  of  that  letter,  unless  the  occasion  on 
which  it  was  published  made  the  publication  of  such  matter  a  lawful 
act  as  far  as  the  plaintiff  was  concerned,  if  done  in  good  faith  and 
without  actual  malice.  To  sustain  an  action  for  a  libel  or  slander, 
the  plaintiff  must  show  that  it  was  malicious,  but  every  unauthorized 
pubUcation  of  defamatorv  matter  is  in  point  of  law  to  be  considered 
as  malicious.  The  law,  however,  on  a  principle  of  policy  and  con- 
venience, authorizes  many  communications,  although  they  affect 
the  character  of  individuals ;  and  I  take  it  to  be  a  question  of  law, 
whether  the  communication  be  authorized  or  not.  If  it  be  autho- 
rized, the  legal  presumption  of  malice  arising  from  the  unauthorized 
publication  of  defamatory  matter  fails,  and  the  plaintiff,  to  sustain 
the  action,  must  prove  actual  malice,  or,  as  it  is  usually  expressed, 
malice  in  fact.  In  the  present  case,  the  existence  of  malice  was 
negatived  by  the  jury ;  and  if  my  Lord  was  right  in  telling  them  that, 
in  the  absence  of  malice  in  fact,  the  publication  of  the  letters  was 
privileged,  this  rule  must  be  discharged.  It  therefore  becomes 
necessary  to  inquire  within  what  limits  and  boundaries  the  law  autho- 
rizes the  publication  of  defamatory  matter.  Perhaps  the  best 
description  of  those  limits  and  boundaries  that  can  be  given  in  a  few 
words  is  to  be  found  in  the  judgment  of  Parke,  B.,  in  Toogood  v, 
Spyring :  '  The  law  considers  such  publication  as  malicious,  unless  it 
is  fairly  made  by  a  person  in  the  discharge  of  some  public  or  private 
duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in 
matters  where  his  interest  is  concerned.'  It  was  not  contended  in 
this  case  that  any  legal  duty  bound  the  defendant  to  communicate 
to  the  ship-owner  the  contents  of  the  letter  he  had  received,  nor  was 
the  communication  made  in  the  conduct  of  his  own  affairs,  nor  were 
his  interests  concerned ;  the  authority  for  the  publication  (if  any) 
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ttUjBt,  therefore,  be  derived  firom  some  moral  duty,  poblie  or  piiyate^ 
wMch  it  was  incumbent  upon  him  to  discbarge.  I  think  it  impossi* 
ble  to  say  that  the  defendant  was  called  upon  hj  any  public  duty  to 
make  the  communication :  neither  his  own  situation,  nor  that  of  any 
of  the  parties  concerned,  nor  the  interests  at  stake,  were  such  as  to 
affect, the  public  weal.  Was  there  any  private  duty?  There  was 
no  relation  of  principal  and  agent  between  the  ship-owner  and  the 
defendant;  no  trust  or  confidence  reposed  by  the  former  in  the 
defendant,  no  relationship  or  intimacy  between  them ;  no  inquiries 
had  been  made:  they  were,  until  the  time  in  question,  stransers. 
The  duty,  if  it  existed  at  all,  as  between  them,  must  therefore  hare 
arisen  firom  mere  duty  of  their  being  fellow-subjects  of  the  realm. 
But  the  same  relation  existed  between  the  defendant  and  pbiintiff. 
If  the  property  of  the  ship-owner  on  the  one  hand  was  at  s^e,  the 
character  of  the  captain  was  at  stake  on  the  other,  and  I  cannot  but 
think  that  the  moral  duty  not  to  publish  of  the  latter  defamatory 
matter  which  he  did  not  biow  to  be  true,  was  quite  as  strong  as  the 
duty  to  communicate  to  the  ship-owner  that  which  he  believed  to  be 
lanie.  Was  then  the  defendant  bound  by  any  moral  duty  towards 
the  writer  of  the  letter  to  make  the  communication  ?  Surely  not. 
If  the  captain  had  misconducted  himself,  the  mate  was  capaSle  of 
observing  it,  and  as  capable  of  communicating  it  to  the  owner  as  the 
defendant.  The  crew  were  in  a  like  manner  capable  of  observing 
and  acting  for  themselves.  The  mate  (if  he  really  believed  that 
which  he  wrote  to  be  true)  might  indeed  be  under  a  moral  duty  to 
commttnicate  it  to  his  owner,  but  the  defendant  bad  no  right  to  take 
that  vicarious  duty  upon  himself;  he  was  not  requested  by  him  to  do 
«o,  but,  on  the  contrary,  enjoined  not  to  make  the  communication. 
I  will  not  attempt  to  comment  upon  the  very  numerous  cases  that 
were  quoted  at  the  bar  on  the  one  side  and  on  the  other ;  but  will 
advert  to  one  or  two  which  tend  to  explain  the  term  *  moral  duty,' 
and  see  whether  it  has  ever  been  held  to  authorize  the  publication  of 
defamatory  matter  under  circumstances  similar  to  those  which  exist 
in  the  present  case.  In  Bromage  t?.  Prosser,  Bayley,  J.,  in  his  very 
elaborate  judgment,  speaks  of  slander  as  primd  facie  excusable  on 
account  of  the  cause  of  speaking  or  writing  it  in  the  case  of  servants' 
characters,  confidential  advice,  or  communications  to  those  who  wish 
it,  or  have  a  right  to  expect  it.  With  regard  to  the  character  of 
servants  and  agents,  it  is  so  manifestly  for  the  advantage  of  society, 
that  they  who  are  about  to  employ  them  should  be  enabled  to  hear 
what  their  previous  conduct  has  been,  that  it  may  be  well  deemed 
the  moral  duty  of  former  employers  to  answer  inquiries  to  the  best 
of  their  belief.  But,  according  to  the  opinion  of  the  same  learned 
judge,  intimated  in  Pattison  v,  Jones,  it  is  necessary  that  inquiiy 
should  be  made  in  order  to  render  lawful  the  commimication  of 
defamatory  matter,  although  such  inquiry  may  be  invited  by  the 
former  master.  In  Rogers  v,  Clifton,  Chambre,  J.,  quoted  a  similar 
opinion  of  Lord  Mansfield,  expressed  in  Lowry  v.  Aikenhead.  It 
was  contended  during  the  argument  of  this  case,  that  the  protection 
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given  to  masters  when  speaking  of  the  conduct  of  servants,  was  more 
iBxtensive,  and  applied  also  to  communicationB  made  to  former 
employers,  and  Child  v,  Affleck  was  mentioned  as  an  instance.  But 
the  communication  to  the  former  master  was  not  made  a  ground  of 
action  in  that  case,  and  was  introduced  only  as  evidence  that  the 
statement  made  in  answer  to  the  inauiries  of  the  new  master  was 
malicious.  The  same  observation  applies  to  Bogers  v.  Clifton ;  and 
it  may  be  collected  ^m  that  report,  that  Chambre,  J.,  was  of 
opinion  that  where  statements  are  made  not  in  answer  to  inquiries, 
the  defendEint  must  plead  and  prove  a  justification.  Again,  where  a 
party  asks  advice  or  information  upon  a  subject  in  which  he  is 
interested,  or  where  the  relative  position  of  two  parties  is  such  that 
the  one  has  a  right  to  expect  confidential  information  and  advice 
from  the  other,  it  may  be  a  moral  duty  to  answer  such  inquiries  and 
give  such  information  and  advice ;  and  the  statement  maae  may  be 
rendered  lawful  by  the  occasion,  although  defamatory  of  some  third 
person,  as  in  Dunman  v.  Bigg,  and  Todd  f .  Hawkins.  Two  cases, 
Jlerver  v,  Dowson,  and  Cleaver  v,  Surraude,  cited  in  M'Dougal  v, 
Claridge,  were  quoted  as  authorities  for  giving  a  more  extended  mean- 
ing to  the  term  '  moral  duty,'  and  making  it  include  all  cases  where 
one  man  had  information  which,  if  true,  it  would  be  important  for 
another  to  know.  But  the  notes  of  those  cases  are  very  sliort ;  in 
the  former,  the  precise  circumstances  under  which  the  statements 
were  made  (see  King  v.  Watts,  that  such  a  statement  made  without 
inquiiy,  is  not  lawful),  and  in  the  latter,  the  position  of  the  defend- 
ant with  reference  to  the  Bishop  of  Durham,  to  whom  it  was  made, 
are  left  unexplained.  I  cannot,  therefore,  consider  them  as  satisfactory 
authorities  for  the  position  to  establish  which  they  were  quoted; 
«nd  in  absence  of  any  clear  and  precise  authority  m  favour  of  it,  I 
cannot  persuade  myself  that  it  is  correct ;  as,  if  established  at  all,  it 
must  be  at  the  expense  of  another  moral  duty,  viz,,  not  to  publish 
slanderous  matter  unless  you  know  it  to  be  true.  For  these  reasons, 
I  am  of  opinion  that  the  rule  for  a  new  trial  should  be  made 
absolute." 

Erie,  J.  :— 

"  In  this  case  a  rule  nisi  for  a  new  trial  was  obtained  on  the  ground 
of  mis-direction.  The  plaintiff,  who  was  captain  of  a  ship,  brought 
his  action  for  a  publication  of  a  libel,  in  showing  to  the  ship-owner 
a  letter  from  the  mate  to  the  defendant,  imputing  misconduct  to  the 
captain.  The  defendant,  who  was  a  stranger  to  the  plaintiff  and  but 
little  known  to  the  ship-owner,  had  reason  to  believe  from  the  con- 
tents of  the  letter,  that  the  ship  and  crew  were  in  danger  of  destruc- 
tion if  the  letter  was  withheld,  and  that  such  danger  would  be 
averted  if  the  letter  was  shown.  The  jury  were  directed  to  find  for 
the  defendant,  if,  in  their  judgment,  the  defendant  acted  hondfide 
in  showing  the  letter,  and  this  direction  is  the  subject  of  objection. 
The  plaintiff  contends  that  there  was  no  evidence  to  rebut  the  pre- 
sumption of  malice  from  the  publication  of  a  libel,  and  that  there 
was  no  justifying  occasion  for  the  communication  in  question,  because 
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tiie  defendant  stood  in  no  relation  either  to  the  ship-owner  or  the 
captain,  and  had  no  interest  in  the  ship  or  crew.  But  the  principle 
upon  which  l^e  communication  may  be  said  to  be  protected,  the  pre- 
sumption of  malice  beii^  rebutted,  appears  to  me,  to  be  not  restricted 
in  the  manner  conten^  for.  Among  such  protected  communi- 
cations, there  are  some  in  which  the  protection  is  derired  from  the 
subject-matter  alone,  without  regard  to  any  rehition  in  which  the 
author  may  stand,  such  as  criticism  and  public  commente  (Carr  v* 
Hood ;  Ftaniter  o.  Coupland).  There  are  others  in  which  the  protec- 
tion is  deriyed  from  the  relation  in  which  the  girer  of  the  information 
stands  to  the  person  who  is  the  subject  of  it,  as  in  the  case  of  com- 
munication by  a  party  in  the  conduct  of  his  affairs,  where  his  interest 
is  concerned  (Eairman  r.  Ives;  M'Dougal  v.  daridge;  Toogoodv. 
Spyring).  There  is  also  another  dass  in  which  the  protection  appears 
to  me  to  be  deriyed  from  the  relation  in  which  the  receiyer  of  the 
mfonnation  stands  to  the  person  who  is  the  subject  of  it,  as  in  the 
case  of  information  giyen  to  preyent  damages  from  misconduct,  and 
lor  this  class  I  think  it  is  not  essential  that  the  giver  of  the  informa- 
tion should  stand  in  any  relation  to  the  other  parties.  It  is  clear 
that  the  rule  is  founded  on  a  consideration  of  the  importance  of  the 
information  to  the  interest  of  the  receiyer,  and  this  consideration  has 
no  reference  to  the  source  whence  the  information  is  derived.  Cases 
have  been  referred  to  in  which  such  information  was  held  to  be  justi- 
fiably if  the  hmd  fides  were  found  by  the  jury,  and  in  which  no 
mention  is  made  of  the  defendant  being  placed  in  any  relation  which 
made  it  a  duty  on  his  part  to  inform.  The  notice  to  a  vendor  to 
beware  of  plaintiff  as  purchaser  in  Herver  v,  Dowson;  also  the 
notice  to  a  landlord  of  the  misconduct  of  the  plaintiff,  his  steward,  in 
Cleaver  v.  Surraude,  cited  in  M'Dougal  v.  Claridge ;  also  the  notice 
to  a  next  friend  of  an  infant  plaintiff  in  a  Chancery  suit,  to  beware  of 
the  character  of  the  phuntiff,  as  likely  to  create  liability  for  costs, 
Wright  V.  Woodgate ;  and  the  notice  of  a  report  of  a  run  upon  the 
bank  of  the  plaintiff,  to  a  person  living  in  tbe  neighbourhood,  and 
liable  to  be  affected  thereby,  in  Bromage  v.  Firosser,  may  be  taken 
as  examples.  A  common  application  of  the  principle  is  in  giving  of 
the  characters  of  servants,  and  this  occurs  most  frequently  in  respect 
of  a  former  master's  answer  to  an  inquiry ;  and  the  rule  is  often 
expressed,  as  if  it  was  essential  that  the  giver  of  the  information 
should  stand  in  the  relation  of  the  former  master;  but  in  con- 
sidering the  reason  of  the  rule  and  the  authorities,  that  form  of 
expression  appears  to  me  to  be  incorrect.  It  is  clear  that  the  rule 
is  founded  on  the  interest  of  the  receiver  to  know  the  character  of 
the  servant.  It  is  clear  that  if  the  giver  of  the  information  indul^s 
imy  selfish  motive  in  giving  a  bad  character,  he  loses  the  jDrotection 
on  the  ground,  of  express  malice.  In  Bogers  v,  Clifton,  rattison  v. 
Tones,  and  Child  v,  Affleck,  it  has  been  considered  by  some  judges, 
that  a  master  volunteering  a  character,  would  be  justined  if  he  acted 
hand  fide  ;  but  a  former  master  so  volunteering,  stands  in  no  relation 
either  to  the  servant  or  the  new;  master;  he  is  in  effect  a  stranger^ 
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and  not  called  on  by  inquiry.  In  Bkike  «?.  Filfold,  the  de^dant 
stood  in  no  piesent  or  past  relation  to  the  plaintiff  or  his  employers ; 
but  he  was  held  justified  in  communicating  the  information  against 
the  plaintiff  which  he  had  received  on  account  of  the  interest  which 
the  employers  of  the  plaintiff  had  in  knowing  his  character.  lii  one 
of  the  earliest  cases  on  the  protection  to  a  former  master  in  giving 
the  character  of  a  servant,  the  case  is  decided  as  coming  within  the 
general  principle  of  confidential  communication,  and  not  in  any  con- 
sideration of  the  relation  of  master  (Edmondson  v,  Stephenson).  In 
the  present  case,  the  defendant  bad  reason  to  believe  the  information 
of  importance  to  the  ship-owner,  in  respect  of  his  captain,  gave  it, 
for  the  purpose  of  preventing  a  considerable  damage  to  his  property 
from  misconduct,  and  on  this  ground  appears  to  me  to  be  justified. 
The  defendant  also  had  reason  to  believe  that,  by  giving  bis  infomiar< 
tion,  be  should  save  the  lives  of  the  crew ;  and  on  this  ground  also 
he  appears  to  me  to  be  justified  in  giving  it,  either  to  the  crew  or  to 
the  ship-owner  on  their  behalf^  supposing  always  that  the  juiy  found 
he  acted  with  good  faith.  Some  objections  were  made  to  the  mode 
of  communication,  but  it  appears  to  me  to  have  been  as  cautious  as 
eould  be  required  under  the  circumstances ;  and  if  the  defendant 
acted  incautiously,  or  went  to  some  degree  beyond  what  may  be 
thought  to  have  been  strictly  required  for  his  purpose,  these  were 
matters  for  the  jury  as  evidence  of  malice.  The  evil  likely  to  arise 
from  the  protecting  information,  bond  fide  given  to  prevent  damages 
from  misconduct,  appears  to  me  much  less  than  from  putting  a  stop 
to  such  information,  by  rendering  the  giver  of  it  liable  in  damages, 
unless  he  has  legal  proof  of  the  truth ;  and  the  circumstance  of  the 
information  being  officious,  or  without  reasonable  grounds,  or  of 
slight  importance,  ought  to  be  appreciated  by  the  jury.  It  follows, 
that  in  my  judgment,  the  rule  shoidd  be  discharged. 

The  Court  being  equally  divided  in  opinion  the  verdict  stood. 

The  case  of  Bennett  v.  Deacon,  15  Law  J,  (N.  S.)  C.  P.,  in- 
volved the  same  point,  and  was  tried  before  Coltman^  J.,  at  the 
sitting  at  Guildhall,  in  January,  1846.  The  plaintiff  was  a 
wheelwright  and  dealt  with  one  Wm.  Clarke,  in  the  way  of  his 
trade,  for  the  purchase  of  some  timber.  Defendant,  in  a  con- 
versation with  Clarke  concerning  the  plaintiff's  treaty  for  timber, 
asked  him  if  he  was  going  to  have  ready  money  for  it ;  Clarke 
answered,  ''  I  am  going  to  have  half  ready  money,  and  the  other 
at  a  month's  credit,  and  shall  draw  it  down  to  Mr.  Bennett's 
yard,  to  get  it  from  the  station,  or  I  shall  have  to  pay  de- 
murrage." Defendant  then  said,  ^^If  you  draw  it  down  to 
Mr.  Bennett's  yard  you'll  lose  it,  for  he  (plaintiff)  owes  me 
about  25/.,  and  I  am  going  to  arrest  him  next  week  for  my 
money,  and  the  timber  will  help  to  jay  my  debt."  The  truth 
of  this  libel  was  not  attempted  to  be  proved,  and  the  learned 
judge  left,  it  to  the  jury  to  say  whether  there  had  been  any 
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inquiry  made  by  Clarke  from  the  defendant^  whick  had  led  to 
the  use  of  the  alanderouB  words^  stating  that  if  any  such  inquiry 
had  been  made^  defendant  would  have  been  justified  in  using 
them ;  but  if  he  volunteered  the  statement  the  action  would  lie. 
The  jury  found  a  verdict  for  the  plaintiff^  damages  40s.  On  a 
motion  for  new  trials  the  Court  of  Common  Bench  were  equally 
divided  as  in  Cozhead  t;.  Richards,  Tindal,  C.  J.,  and  Erie,  J., 
being  in  favour  of  the  new  trial,  and  adhering  to  their  opinions 
in  the  latter  case ;  and  Coltman,  J.,  and  Cresswell,  J.,  contra. 

The  principle  of  law  involved  in  these  cases  has  never  been 
decided,  and  a  review  of  the  cases  on  the  subject  of  privileged 
communication  is  now  offered. 

The  cases  decided  on  the  subject  of  privileged  communication 
may  be  divided  into  the  following  classes : — First,  cases  where 
a  public  duty  to  make  a  communication  devolves  on  the  party 
making  such  communication ;  secondly,  where  a  private  duty 
devolves  upon  the  party  making  the  communication,  on  account 
of  the  position  in  which  he  is  placed,  or  arising  from  his  being 
interested  in  the  subject-matter  of  the  communication,  or  his 
having  made  it  in  consequence  of  an  application  from  the  party 
to  whom  it  is  made;  and  thirdly,  where  the  communication  is 
made  voluntarily  and  witliout  any  public  or  private  duty,  but 
with  an  honest  mtention. 

In  the  first  class  of  cases  there  is  no  doubt  that  communica- 
tions made  in  discharge  of  a  public  duty  are  privileged,  and  a 
plaintiff  cannot  recover  unless  he  show  that  the  defendant  was 
actuated  by  express  malice  :  thus,  in  Cutler  v,  Dixon,  4  Hep.  14, 
it  was  adjudged  that — 

'<  If  one  exhibits  articles  to  justices  of  p^ice  against  a  certain 
person  containing  divers  great  abuses  and  misdemeanora,  not  only 
concerning  the  ^titioners  themselves,  but  many  others,  and  all  this 
to  the  intent  that  he  should  be  bound  to  his  good  behaviour,  ia  this 
case  the  party  accused  shall  not  have  for  anv  matter  contained  in 
such  articles  any  action  upon  the  case,  for  tnev  have  pursued  the 
ordinary  courses  of  justice  in  such  cases ;  and  ii  t)ie  actions  should 
be  permitted  in  such  cases,  those  who  have  just  cause  for  complaint 
would  not  dare  to  complain  for  fear  of  infinite  vexation." 

But  this  privilege  only  extends  to  rebut  any  inference  of 
malice,  for  in  a  note  to  the  above-named  case,  m  Thomas  and 
Eraser's  edition  of  Cokeys  Reports,  is  the  foUowing : — 

^  But  it  is  said  by  Hawkins  that  when  it  appears  firom  the  whole 
circumstances  of  the  case  that  the  prosecution  is  commenced  for  the 
mere  pntpode  of  libelling,  and  without  any  intention  to  proceed  in  ii^ 
such  an  abuse  and  mockely  of  public  justice  should  not  become  a 
shelter  for  the  guilt  which  thef  m  reality  increased.  And  it  seems 
that  a  false  charge,  though  made  in  a  court  ct  competent  jurisdictioui 
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if  afterwards  pubUshed  to  the  world,  is  libellous"  (Crook's  case, 
March,  76). 

So  an  action  foir  defamation  will  not  lie  against  a  barrister  for 
words  spoken  by  him  as  counsel  in  a  cause  pertinent  to  the 
matter  in  issue  (Hodgson  v,  Scarlett,  B.  &  A.  232) .  Lord  EUeur 
borough  in  this  case,  said,  ''A  counsel  entrusted  with  the  interests: 
of  others,  and  speaking  from  their  information  for  the  sake  of 
public  convenience,  is  privileged  in  commenting  fairly  and  bond 
fide  on  the  circumstances  of  the  case,  and  in  making  observa- 
tions on  the  parties  concerned,  and  their  instruments  or  agents, 
in  bringing  the  case  into  court/^  And  Bayley,  J.,  cited  and 
approved  the  rule  laid  down  in  Brook  v.  Montague^  Cbro.  Jae.  90, 
that  "  A  coimsellor  hath  a  privilege  to  enforce  anything  which  is 
informed  unto  him  for  his  clients,  and  to  give  in  evidencey.it 
being  pertinent  to  the  matter  in  question,  and  not  to  examme 
whether  it  be  true  or  false/'  In  this  latter  case  the  judgment 
of  the  Court  proceeds  as  follows : — 

'<  But  it  is  at  the  peril  of  him  who  informs  it,  for  a  counsellor  is  at 
his  peril  to  give  in  evidence  that  which  his  client  informs  him,  being 
pertment  to  the  matter  in  question,  otherwise  action  on  the  case  lies 
upon  him  by  his  client,  as  Popham  said ;  but  matter  not  pertinent  to 
the  issue  or  the  matter  in  question,  he  need  not  deliver,  for  hp  is  to 
discern  in  his  discretion  what  he  is  to  deliver,  and  what  not :  although 
it  be  false  he  is  excusable,  being  pertinent  to  the  matter;  but  if  he 
give  in  evid^ice  anything  not  material  to  the  issue,  which  is  scandal- 
ous, he  ought  to  aver  it  to  be  true,  otherwise  he  is  punishable,  for  it 
shaU  be  intended  as  spoken  maliciously  and  without  cause,  which  is 
a  good  ground  of  action.  So  if  a  counsellor  object  matter  agaiust 
a  witness  which  is  slanderous,  if  there  be  cause  to  discredit  his  tes- 
timony, audit  be  pertinent  to  the  matter  in  question,  it  is  justifiable 
what  be  delivers  by  information,  although  it  be  fiEdse." 

So  in  Home  t;.  Bentinck,  2  B.  &  B.  130.  The  commander-' 
in-chief  having  directed  an  assemblage  of  commissioned  military 
officers  to  hold  an  inquiry  into  the  conduct  of  the  plaintiff,  a 
commissioned  officer  in  the  army,  and  the  plaintiff  having  sued 
the  president  of  the  inquiry  for  a  libel  stated  to  be  contained  in 
the  report  made  thereupon :  it  was  held,  that  the  report  was  a 
privileged  communication,  that  it  was  properly  rejected  as  evi- 
dence at  the  trial,  and  that  an  office  copy  of  it  was  also  properly 
rejected. 

The  next  class  of  cases  are  those  where  a  private  duty  devolves 
upon  the  person  making  the  commimication,  on .  account  c^  the 
position  in  which  he  is  placed,  or  arising  from  his  being  inter- 
ested in  the  subject-matter  of  the  commimication,  or  his  having 
made  it  in  consequence  of  an  application  made  to  him  by  a  third 
party.    Under  tins  \iG»A  may  be  placed  those ,  cases  decided  ou 
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the  liability  of  a  master  in  giving  a  character  of  a  servant  who 
has  formerly  been  in  his  employ ;  and  as  these  form  ahnost  a 
dSBS  of  their  own^  and  involve  some  principles  which  do  not 
apply  generally  to  all  communications  made  by  an  interested 
party,  and  in  fiict  partake^  to  some  extent,  of  the  nature  of 
those  cases  included  in  our  first  division,  we  wiU  consider  them 
separately.  One  of  the  earliest  cases  on  this  point  is  Edmond- 
son  V.  Stevenson,  Buller's  Nisi  Prius,  8^  in  which  Lord  Mansfield 
laid  down  the  rule  that  in  an  action  for  defamation  in  giving  a 
character  of  a  servant,  the  ''gist  of  it  must  be  malice  which  is 
not  implied  from  the  occasion  of  speaking,  but  should  be  directly 
proved/'  So  also  in  Hargreaves  v.  Le  Breton,  8  Burrs.  24,  26, 
the  same  learned  judge  said  in  the  course  of  his  judgment :  "  No 
action  lies  for  giving  the  true  character  of  a  servant  upon  ap- 
plication to  his  former  master  to  inquire  into  his  character  with 
a  view  of  hiring  him,  unless  there  should  be  extraordinary  cir- 
cumstances of  express  malice/' 

The  next  case  is  that  of  Weatherstone  v.  Hawkins,  1  T.  R.  1 10, 
which  was  an  action  on  the  case  brought  by  a  servant  against 
the  defendant,  his  former  master,  for  words  and  also  writing  to 
one  Collier  a  letter  respecting  plaintiff's  character  as  a  servant, 
in  which  he  charged  Inm  with  dishonesty.  Plaintiff  was  brother- 
in-law  to  Mr.  Collier;  he  was  in  the  service  of  defendant,  and 
was  by  him  turned  away.  Rogers,  to  whom  the  plaintiff  was 
recommended  to  be  taken  as  a  servant,  applied  to  the  defendant 
for  a  character,  which  not  being  advantageous^  Rogers  did  not 
take  him.  Collier,  upon  tins,  repeatedly  <Slled  on  the  defendant, 
upon  which  the  letter  was  written,  with  an  intent  to  prevent  an 
action  by  the  plaintiff  for  the  words  spoken  by  the  dedTendant  to 
Rogers.  The  writ  was  sued  out  the  same  day  the  letter  was 
written.    Lord  Mansfield,  C.  J.,  said : — 

**  1  have  held  more  than  once  that  an  action  will  not  lie  by  a  ser- 
vant against  his  former  master  for  words  spoken  by  him  in  giving  a 
diameter  of  the  servant.  To  every  Hbel  there  may  be  a  necessary 
and  implied  justification  from  the  occasion.  So  that  what,  taken 
abstractedly,  would  be  a  publication,  may,  from  the  occasion,  prove 
to  be  none,  as  if  it  were  read  in  a  judicial  proceeding.  Words  may 
also  be  justified  on  account  of  the  subject  matter  or  other  oiroum- 
stonces.  In  this  case,  instead  of  the  plaintiff's  showing  it  to  be 
fiftlse  and  malicious,  it  appears  to  be  incident  to  the  amplication  by 
Rogers  to  the  master  of  m6  servant ;  and  the  letter  was  written  to 
4lie  broHher-in-law  of  the  plaintiff,  for  the  express  purpose  of  pre- 
venting an  action  being  brought.'* 

Bulwer,  J. : — 

"  This  is  an  exception  to  the  general  rule  on  account  of  the  occasion 
of  the  writing  the  letter.    Then  it  is  incumbent  on  plaintiff  to  prove 
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the  falaehood  of  it;  and  in  actions  of  this  kind,  nnlesa  he  can  prove 
the  words  to  be  malicious  as  well  as  false,  they  are  not  actionable. 
On  tUs  case  it  evidently  appears  that  the  defen4ant  has  been  en- 
trapped, because  the  letter  was  written  on  the  application  of  the 
N  plamtifTs  brother-in-law ;  and  besides,  it  is  stated  that  the  writ  was 
sued  out  on  the  same  day  the  letter  was  given." 
.  In  Rogers  v.  Clifton,  3  Bos.  &  Pul.  5S7j  the  plaintiff  was 
hired  as  a  servant  by  the  defendant^  and  lived  about  six  months 
in  his  service,  when  the  latter  turned  him  away  without  giving 
him  a  month^s  warnings  in  consequence  whereof^  plaintiff^  con-r 
ceiving  himself  entitled  to  a  month^s  wages,  refused  to  quit  the 
service  without  being  paid.  On  refiissd,  defendant  procured  a 
police  officer  to  put  the  plaintiff  out  of  the  house^  and  employed 
his  attorney  to  settle  wages  with  him.  Immediately  after^ 
defendant  called  on  Mr.  Holland,  plaintiff's  former  master^  and 
informed  him  that  plaintiff  had  behaved  in  an  impertinent  and 
scandalous  manner,  and  that  he  (defendant)  had  discharged  him 
from  his  service,  &c.,  and  therefore  desired  Mr.  Holland  not 
to  give  him  another  character.  Plaintiff  offered  himself  to 
Mr.  Hand,  who  wrote  to  defendant  and  received  a  letter  de* 
scribing  plaintiff  as  lazy,  impertinent^i  &c.,  and  stating  about 
the  police  affair.  Upon  receipt  of  this  letter,  Mr.  Hand  refused 
to  take  the  plaintiff  into  his  service.  Mr.  Holland  never  was 
fipplied  to  for  a  character  of  plaintiff  after  the  communication 
of  defendant;  and  Mr.  Holland  stated  that  without  such  com- 
mimication  he  should  have  declined  giving  another  character  to 
plaintiff.  At  the  trial.  Lord  Alvanley  left  it  to  the  jury  to  say 
whether  the  conduct  of  the  defendant  was  not  malicious,  and 
the  jury  found  a  verdict  for  the  plaintiff,  damages  20/.,  with 
liberty  to  move  to  enter  a  nonsuit.  On  motion  accorjdingly  the 
rule  was  discharged.  Lord  Alvanley,  in  giving  judgment,  said, 
in  allusion  to  the  plaintiffs  refusal  to  quit  defendant's  house : — 
"  This,  however,  was  the  only  act  of  impertinence  proved  against 
plaintiff;  and  if,  in  fact,  it  was  the  only  act  of  impertinence  com- 
mitted by  him  during  his  stay  in  the  defendant's  service,  I  do  not 
think  defendant  was,  by  that  act  alone,  called  upon  to  seek  but 
Mr.  Holland  and  officiously  state  what  he  did.  1  do  not  mean  to 
intimate  that  if  a  servant  were  strongly  suspected  of  having  com-: 
mitted  a  felony  while  in  his  master's  service,  that  master  is  not  at 
liberty  to  warn  others  from  taking  him  into  their  service,  for  it  is  the 
duty  of  every  person  to  guard  the  public  against  admitting  such 
servants  into  their  houses.' '  n  '^'^  •  . . 

Chambre,  J.,  said,  alluding  to  Herver  v.  Dawson,  Bull. 
N.P.8:— 

"  If  defendant  had  been  intimate  with  Mr.  Holland,  and  had  gone 
to  him  in  confidence  to  communicate  what  had  passed  between  him- 
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aelf  add  plaintil^  he  would  have  redeemed  himself  from  the  impatati<m 

of  malice.'' 

In  Pattiaon  v.  JoneSj  8  B.  &  C.  578^  the  defendant  haying 
dischai^ed  his  servant  (the  plainti£f)  and  hearing  that  a  Mr. 
MoQinay  was  aboat  to  engage  him,  wrote  a  letter  to  Mr.  Moor- 
nay,  informing  him  that  he  had  discharged  plaintiff  for  mis- 
conduct. Mr.  Moumay,  in  answer,  wrote  to  de^ndant  requiring 
ftuther  information;  and  the  defendant  wrote  a  second  letter, 
stating  the  grounds  on  whicli  he  had  discharged  the  plaintiff. 
On  the  trial  before  Lord  Tenterden,  his  Lordship  was  of  opinion 
that  under  the  circumstances  of  the  case  it  was  a  question  for 
the  jury  whether  the  defendant,  when  he  wrote  the  second  letter, 
acted  band  fide.  He  received  evidence  of  the  truth  of  the 
alleged  libel,  but  expressed  doubts  whether  it  was  admissible 
under  the  plea  of  general  issue  (the  only  plea  on  record) ;  and 
he  finally  directed  the  jury  to  find  for  the  defendant,  if  they 
thought  from  the  evidence  that  he  made  the  communication 
bandfiik;  but  for  the  plaintiff  if  thev  thought  it  was  made  with 
the  intention  to  injure  the  plainti£r.  The  jury  found  for  the 
plaintiff.  On  a  motion  for  a  new  trial  the  rule  was  discharged, 
stress  being  laid  on  the  fact  that  the  second  letter  was  written 
in  answer  to  inquiries  made  W  Moumay ;  but  Lord  Tenterden 
said>  in  giving  judgment,  '^  Inasmuch  as  those  inquiries  were 
invited  by  t^  de^ndant,  I  thought  it  was  a  question  for 
the  jury  whether  the  communication  contained  in  that  letter 
was  made  by  the  defendant  bond  fide  acting  under  a  belief  that 
he  was  discharging  a  duty  which  he  owed  to  th^  party  who  was 
.about  to  take  the  plaintiff  into  his  service,  or  whether  it  was 
made  maliciously,  with  an  intention  of  doing  an  injury  to  the 
plaintiff.'^  The  jury  found  that  it  was  made  maliciously,  which 
entitled  the  plaintiff  to  a  verdict. 

Bayley,  J.,  said : — 
.  *^  Gheoaeially  speaking,  anything  said  or  written  by  a  master  when 
he  gives  the  chitt'aeter  of  a  servant,  is  a  privileged  oommumcation.  I 
do  not  mean  to  say  that,  in  order  to  make  libeuous  matter  written  by 
a  master  privileged,  it  is  essentiiil  that  the  party  who  makes  the  com- 
munication shomd  be  put  in  action  in  consequence  of  a  third  party 
putting  questions  to  him.  I  am  of  opinion  he  m^y  (when  he  thinks 
that  another  is  about  to  take  into  his  service  one  whom  he  knows 
ought  not  to  be  taken)  set  himself  in  motion,  and  do  some  act  to 
induce  that  other  to  seek  information  from  and  put  questions  to  him. 
The  answers  to  such  questions  given  bond  fide  with  the  intention  of 
communicating  such  facts  as  the  other  party  ought  to  know,  will, 
although  they  contain  slanderous  matter,  come  within  the  scope  of  a 
srivileged  coniiTiunication.  But,  in  such  a  case,  it  will  be  a  question 
or  the  jury  whether  the  defendant  has  acted  bond  fide,  intending 
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honestly  to  discharge  a  dutj ;  or  whether  he  has  acted  maiiciotislyy 
intending  to  do  an  injury  to  the  servant." 

Littledale^  J.,  said : — 

"  Upon  the  question,  whether  a  master  who  has  written  a  lihel  in 
giying  the  character  of  a  servant  has  acted  bond  fide  or  not,  it  may 
make  a  very  material  difference  whether  he  volunteered  to  give  the 
character,  or  had  been  called  upon  to  do  so.  At  all  events,  when  he 
volunteers  to  give  the  character,  stronger  evidence  vnll  be  required 
that  he  acted  bond  fide  than  in  the  case  when  he  has  given  the  cha- 
racter after  being  required  to  do  so." 

In  Child  V.  Affleck,  9  B.  &  C.  403,  the  letter  containing  the 
libel  imputed  misconduct  not  merely  while  the  plaintiff  was  ia 
the  writer's  service,  but  after  she  had  been  dismissed ;  but  this 
was  held  privil^ed.  The  defendant  also  made  similar  parol 
statements  to  two  persons  who  had  recommended  the  plaintiff 
to  her :  both  the  letter  and  the  parol  communications  were  held 
privileged.  Bayley,  J.,  said,  with  reference  to  the  subsequent 
misconduct  after  plaintiff  left  defendant's  service : — 

'^  I  think  that  Mrs.  Affleck  would  have  stopped  short  of  her  duty 
in  withholding  that  information,  and  that  she  was  not  bound  to  dis- 
close the  names  of  the  persons  from  whom  she  received  it.  Then 
reliance  was  placed  upon  the  two  parol  communications  made  by- 
Mrs.  Affleck  as  evidence  of  malice.  But  it  appeared  in  evidence 
that  both  the  persons  to  whom  they  were  made  had  recommended 
the  plaintiff  to  her  service ;  it  was  therefore  very  natural,  and  by  no 
means  malicious,  in  Mrs.  Affleck  to  inform  them  of  the  plaintiff's 
misconduct." 

Parke,  J.,  said  : — 

"  The  rule  laid  down  by  Lord  Mansfield  in  Edmondson  v.  Steven- 
son has  been  followed  ever  since.  It  is,  that  in  an  action  for  defama- 
tion in  giving  a  character  of  a  servant,^  the  gist  of  it  must  be  malice, 
which  is  not  implied  from  the  occasion  of  speaking,  but  should  h% 
directly  proved.' " 

It  will  be  seen  fix)m  these  cases  that  a  master  is  protected  by 
the  law,  not  merely  on  his  being  applied  to  for  the  character  of 
his  servant,  but  in  all  cases  in  which  he  acts  bond  fide,  and 
without  any  expressly  malicious  intention :  in  other  words,  the 
law  will  not  imply  malice  against  him ;  and  thus,  even  if  he 
volunteer  an  injurious  character,  he  will  be  justified,  unless  it 
can  be  shown  that  he  was  actuated  by  malice ;  in  fact,  to  use  the 
words  of  Lord  Mansfield  in  Edmondson  v.  Stephenson,  supra : — 
"  The  gist  of  the  action  must  be  malice,  which  is  not  implied 
from  the  occasion  of  speaking,  but  should  be  directly  proved ;" 
and  this  privilege  arises  in  consequence  of  the  duty  which  the 
master  owes  to  society  to  warn  any  one  about  to  take  a  servant 
whom  he  knows  has  acted  dishonestly.    The  remaining  cases 
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on  this  branch  of  the  inquirj  will  faU  more  strictly  onder  the 
head  of  commnnicationB  made  by  an  interested  party,  or  in 
consequence  of  an  application  made  by  a  third  party. 

In  M'Dougall  v.  Claridge^  1  Camp.  267,  the  libel  was  con- 
tained in  a  letter  written  by  defendant  to  Messrs.  Wright  &  Co., 
bankers,  Nottingham,  and  chained  plaintiff  with  improper 
conduct  in  the  management  of  their  concern.  It  appeared, 
however,  that  the  letter  was  intended  as  a  confidential  commu- 
nication to  these  gentlemen,  and  that  defendant  was  himself 
interested  in  the  affairs  which  he  supposed  to  be  mismanaged  by 
plaintiff.  Afi;er  the  case  had  been  opened  by  the  plaintiff's 
counsel.  Lord  Ellenborough  said  if  the  letter  had  been  written 
by  the  defendant  confidentially,  and  under  an  impression  that 
its  statements  were  well-founded,  he  was  clearly  of  opinion  that 
the  action  could  not  be  maintained.  It  was  impossible  to  say 
that  the  defendant  had  maliciously  published  a  libel  to  aggrieve 
the  plaintiff,  if  he  was  acting  bond  fide,  with  a  view  to  the 
interests  of  himself  and  the  persons  whom  he  addressed,  and  if 
a  communication  of  this  sort,  which  was  not  meant  to  go  beyond 
those  immediately  interested  in  it,  were  the  subject  of  an  action 
for  damages,  it  would  be  impossible  for  the  affairs  of  mankind 
to  be  conducted.  His  lordship  referred  to  the  case  of  Cleaver 
V.  Sarraude  on  the  Northern  Circuit,  while  he  was  at  the  Bar, 
where  a  letter  had  been  written  confidentially  to  the  Bishop  of 
Durham,  who  employed  plaintiff  as  steward  to  his  estates,  to 
inform  him  of  certain  supposed  mal-practices  on  the  part  of 
the  plaintiff.  The  judge  held  the  action  not  maintainable,  as 
the  defendant  had  been  acting  bond  fide,  and  the  nonsuit  was 
acquiesced  in.    A  juror  was  withdrawn. 

In  a  note  to  this  case  in  1  Camp.  269,  is  the  foUowing : — 

''In  like  manner  verbal  oommunications,  when  confidential,  are 
not  actionable ;  and  if  A.  is  surety  for  B.  to  C.,  A.,  if  acting  hondfide^ 
may  lawfnllv  state  to  C.  in  an  umreserved  mamier  his  opinion  of  B.'s 
conduct  and  character,  whatever  the  charge  may  be  which  he  then 
imputes  to  him  (Dunman  r.  Bigg,  London  Sittings  after  Trin.  T., 
'  48  G^eo.  3. — ^Action,  for  words. — Plea,  *  not  guUty ').  The  plaintiff  was 
a  dealer  in  beer,  buying  it  of  brewers,  and  selling  it  to  publicans. 
Wishing  to  open  an  account  with  the  defendant,  a  brewer,  one  Leigh 
became  his  surety  for  the  price  of  such  quantities  of  beer  as  should 
from  time  to  time  be  supplied  to  him ;  ine  defendant,  promising  to 
inform  Leigh  of  any  default  in  the  payment  made  by  the  plaintiff. 
Ai^r  the  parties  had  dealt  together  for  some  time,  the  defendant 
went  to  Leigh  and  spoke  to  him  in  very  opprobrious  terras  of  the 
plaintiff;  saying,  he  wished  to  cheat  him ;  that  he  had  sent  back,  as 
unmerchantable,  beer  which  he  himself  had  adulterated ;  that  he  was 
a  rogue  and  a  rascal,  &e.    At  this  period  there  was  a  sum  of  money 
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due  from  the  -plmticS  to  the  deftndant  in  ratpect  of  the  beer  for 
wldcb  Leigh  had  giyen  a  guarantee.  [Lord  EUenbinough :  — ^I  am 
indined  to  think  that  this  was  a  privileged  communication.  Had 
the  defendant  gone  to  any  other  person  and  uttered  these  words  of 
the  plaintifTthey  oertajnlj  would  hare  been  actionable.  But  Leigh^ 
to  wnom  they  were  addressed,  was  ^^uarantee  for  the  phuntiiflT,  and 
the  defendant  had  promised  to  acquaint  him  when  any  arrears  were 
due ;  he  therefore  had  a  right  to  state  to  Leigh  what  he  reaJly 
thought  of  the  pkintiff 's  conduct  in  their  dealings ;  and  eyen  if  the 
representations  which  he  nuide  were  intemperate  and  unfounded^ 
stul^  if  he  reallj  believed  them  at  the  tune  to  be  true,  he  cannot  be 
said  to  have  acted  maliciously,  and  with  an  intent  to  defame  the 
plaintiff.  To  be  sure,  he  could  not  lawfully,  under  colour  and  pre- 
tence of  a  confidential  communication,  destroy  the  plaintiff's  cha- 
racter and  injure  his  credit :  but  it  must  have  the  most  dangerous 
effects,  if  the  communications  of  business  are  to  be  beset  with  actions 
of  slander.  Li  this  case,  the  defendant  seems  to  have  been  betrayed 
by  passion  into  some  unwarrantable  eznressions.  I  will  therefore 
not  nonsuit  the  plaintiff;  and  it  will  be  lor  the  jury  to  say,  whether 
these  expressions  were  used  with  a  malicious  intention  of  degrading 
the  plaintiff,  or  with  good  faith  to  communicate  facts  to  the  surety 
which  he  was  interested  to  know.]     Juror  withdrawn." 

In  Herver  v.  Dowson,  Bidl.  N.  P.  8.  C.  B.  sittings  after 
Trinity  Term,  5  Geo.  3^  defendant  said  of  plaintiff,  who  was  a 
tradesman,  "  He  cannot  stand  it  long,  he  will  be  a  bankmpf 
soon '/'  and  special  damages  were  laid  in  the  declaration,  viz., 
that  one  Lane  refused  to  trust  plaintiff  for  a  horse.  Lane,  the 
person  named  in  the  dedaralion,  was  the  only  person  called  for 
the  plaintiff,  and  it  appearing  on  his  evidence  that  the  words 
were  not  spoken  maliciously,  but  in  confidence  and  friendship 
to  Lane,  and  by  way  of  warning  to  him,  and  that  in  conse- 
quence of  that  advice  he  did  not  trust  plabitiff  with  the  horse, 
Piratt,  C.  J.,  directed  the  jury,  that  thot^h  the  words,  were 
otherwise  actioniable,  yet  if  they  should  be  of  opinion  that  the 
words  were  not  spoken  out  of  malice,  but  in  the  manner  before 
mentioned,  they  ought  to  find  defendant  "  not  guilty,"  and  they 
did  so  accordingly. 

Delaney  v.  Jones,  4  Esp.  191,  was  an  action  on  the  case  for 
libel.  Plea^  ^'not  guilty."  Defendant  publislxed  an  advertise- 
ment in  a  newspaper,  offering  a  reward  for  discovering  whether 
plaintiff  was  married  at  a  particular  time ;  inuendo,  that  defen- 
dant meant  to  impute  bigamy  to  plaintiff.  The  defence  was, 
that  the  advertiaement  was .  inserted  by  a  solicitor^  at  the 
instance  of  plaintiff's  veife,  for  the  purpose  of  discovering 
whether  he  had  another  wtfe  living.  Lord  Ellenborot^h,  in 
summing  up,  said  : — 

"I  conceive  the  law  to  be,  that  though  that  which  is  spoken  or 
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wdMAi  iDa7.1)e  injiuioiis  to  tbe  dmncter  of  tbe  parl^yyet  if  done 
bamdjide^  aa  with  a  view  of  inrestigating  a  fact  in  wluch  the  pavfy 
mddng  it  k  iiit«:e8ted»  it  ia  not  libeifous.  lie  jury  ave  theraose 
finst  to  say^y  whether  the  advertisement  impntet  a  charge  of  \ngamj 
to  the  plaintiff;  and  if  thej  think  it'  does,  then  to  inquire  whether 
the  Hbel  was  published  with  a  view  by  the  wife  of  fairly  finding  out  a 
ftet  respecting  her  husband  in  which  she  was  materially  interested^ 
If  it  was  so,  f^e  publication  was  not  a  libel,  and  the  defendant  is 
entitled  to  a  verdict." 

The  jury  accorduigly  found  for  the  defendant. 

Bromage  v.  Prosser,  4  B.  &  C.  247,  was  an  action  of  slander 
for  words  spoken.  The  judgment  of  the  Court,  delivered  by 
Bayley,  J,,  contains  the  facts  of  the  case,  and  as  it  is  an  impor- 
tant decision  on  the  distinction  between  malice  in  fact  and 
malice  in  law^  the  judgment  is  here  given  verbatim : — 

'^  This  was  an  action  for  shmder.  The  plaintifQi  were  bankers 
at  Monmouth,  and  the  charge  was,  that  in  answer  to  a  question  &om 
one  Lewis  Wal^ins  whether  he,  the  defendant,  had  said  that  the 

Elaintiff's  bank  had  stopped,  the  defendant's  answer  was, '  It  was  true 
e  had  be^i  told  so.'  The  evidence  was,  that  Watkias  met  defendant, 
and  said,  ^  I  hear  tiiat  vou  say  the  bank  of  Bromage  and  Snead  at 
Monmouth  has  stoppea ;  ia  it  true  P '  Defendant  said,  *■  Tes  it  is^  I 
was  told  so.'  He  added  *  it  was  so  reported  at  Crickhowell,  and 
nobody  would  take  their  bills,  and  that  he  had  come  to  town  in  conse- 
quence of  it  himself.*  Watkina  said, '  You  had  better  take  care  what 
you  say;  you  first  brought  the  news  to  town,  and  told  Mr.  John 
Thomas  of  it.'  Defendant  repeated, '  I  was  told  so.'  Defendant  had 
been  told  at  Crickhowell  there  was  a  run  upon  plaintiffs  bank,  but 
not  that  it  had  stopped,  or  that  nobody  would  take  their  bills,  aUd 
what  he  said  went  greatly  beyond  what  he  had  heard.  The  learned 
judge  considered  l^e  words  as  proved,  and  he  does  not  appear  to 
have  Ideated  it  as  a  case  of  pnviieged  communication ;  but  as  the 
doEfi^eidant  did  not  appear  to  he  actuated  by  any  iU-will  against  the 
plaintiir,  he  told  the  jury,  that  if  they  thought  the  words  were  not 
spoken  maliciously,  though  thev  might  unfinrtonately  have  produced 
injury  to  the  plaintifis,  the  de&ndant  ought  to  have  their  verdict ; 
but  if  they  thought  them  spoken  maliciously,  they  should  find  for 
the  plaintifis ;  and  the  jury  having  found  for  the  defendant,  the  ques- 
tion,  upon  a  motion  for  a  new  trial,  was  upon  the  propriety  of  this 
direction.  I^  in  an  ordinary  case  of  slander  (not  a  case  of  privileged 
communicati(m),  want  of  mdioe  is  a  question  of  fact  for  the  considera- 
tion of  a  jury,  the  direction  was  right ;  but  if,  in  such  a  case,  the  law 
implies  such  malice  as  is  necessary  to  maintain  the  action,  it  ia  the  duty 
of  the  judge  to  withdraw  the  question  of  malice  from  the  considera* 
tton  of  the  p^r  &i^d  ^^  appears  to  us  that,  the  direction  in  this  case 
was  wrong.  That  malice,  in  some  sense,  is  the  gist  of  the  action,  end 
that  therefore  the  manner  and  occasion  of  speaking  the  words  is 
admissible  in-  evidence,  to  show  that  they  were  not  spoken  with 
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maUee^iB  nid  to  have  been  agieed  (eitiier  bj  all  the  judges,  oi^e4 
least  bjr  the  four  who  thought  the  taith  might  be  gLven  in  eyidenee 
on  the  general  issne)  in  Smith  9.  Bichardaon ;  and  it  was  laid  down  in 
1  Oom.  Dig.  'Action  for  Defiunation,'  G-,5,  that  the  declaration  must 
show  a  mafieious  intent  in  the  defendant;  and  there  are  some  other 
TCiy  useful  dementaij  books,  in  which  it  is  said  that  malice  is  the 
pst  of  the  action ;  but  in  what  sense  of  the  W(»d  malice  or  malicioua 
mtent  is  here  to  be  understood — ^whether  in  the  popular  sense,  or 
in  the  sense  the  law  puts  upon  these  expressions — none  of  these 
autimities  state.  Malice,  in  common  acceptation,  means  ill-will 
against  a  person,  but  in  the  legal  sense  it  means  a  wronpful  act,  done 
intentionallj,  without  just  cause  or  excuse.  If  I  ^ve  a  perfect 
stranger  a  dIow  likely  to  produce  d^U^b,  I  do  it  of  mahce,  because  I 
do  it  intentionally,  and  without  just  cause  or  excuse.  If  I  mahn 
cattle  without  knowing  whose  they  are, — ^if  I  poison  a  fishery  without 
knowing  the  owner,  I  do  it  of  nudice,  because  it  is  a  wrongful  act, 
and  done  intentioiially.  If  I  am  arraigned  of  felony,  and  wilfully 
stand  mute,  I  do  it  of  malice,  because  it  is  intentional,  and  without 
just  cause  or  excuse.  And  if  I  traduce  a  man,  whol^er  I  know  him 
or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I  apprehend 
the  law  coiudders  it  as  done  of  malice,  because  it  is  wrongful  and 
intentional.  It  equally  works  an  injury  whether  I  meant  to  produce 
an  injury  or  not ;  and  if  I  had  no  legal  excuse  for  the  slander,  why 
is  he  not  to  haye  a  remedy  against  me  for  the  injury  it  produces  ? 
And  I  apprehend  the  law  recognises  the  distinction  between  these 
two  descriptions  of  malice — ^malice  in  fact,  and  malice  in  law, — ^in 
actions  of  slander.  In  an  ordinary  action  for  words,  it  is  sufficient  to 
charge,  that  the  defendant  spoke  them  folsely ;  it  is  not  necessary  to 
state  that  they  were  spoken  maliciously.  This  is  so  laid  ilown  in 
Styles,  892,  and  was  a^udged  upon  error  in  Mercer  v.  Sparks 
(Owen,  51 ;  Noy.  85);  llie  objection  there  was,  that  the  words  were 
not  chiuged  to  naye  been  spoken  maliciously ;  but  the  Court  answered, 
that  the  words  were  themselyes  malicious  and  slanderous,  and  there^ 
fore  the  judgment  was  a£Bjrmed.  But  in  actions  for  such  slander^ 
as  is  j^pmd  facie  excusable  on  account  of  the  cause  of  n>eaking 
or  writing  it,  as  in  the  case  of  seryants'  characters,  conndentifu 
adyice  or  communicati<ms  to  persons  who  ask  it  or  haye  a  right  to 
expect  it,  malice,  in  fiM^,  must  be  proyed  by  the  plaintiff;  and  in 
Ecunondson  9.  Steyenson,  Lord  Mansfirid  takes  the  distinction 
between  these  and  ordinary  actions  of  slander.  In  WeatherstoMT 
9.  Hawkins,  where  a  master  who  had  giyen  a  servant  a  character 
wUch  preyented  his  being  hired,  ^ye  his  brother-in-law,  who  applied 
to  him  upon  the  subject^  a  detul  by  letter  of  certain  instances  in 
whidi  the  servant  had  defirauded  him.  Wood,  who  argued  for  thd 
phrintiff,  insisted  that  this  case  did  not  differ  from  the  case  of  common 
libels ;  that  it  had  the  two  essential  ingredients^  slander  and  false«- 
hood;  that  it  was  not  necessary  to  proye  express  malice;  if  the 
matter  is  slanderous,  malice  is  implied ;  it  is  sumoient  to  prove  pub* 
licatien ;  the  motiyes  of  the  parties  publishing  are  neyer  gone  into  $ 
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and  thi^  the  Mine  doctrine  Irald,  in  actiomi  for  worda,  bo  exproie 
BHdiee  need  be  proved ;  Lord  MaoBfteld  Mid,  the  general  ndes  are 
kid  down  as  Mr.  Wood  has  stated,  but  to  erery  liM  fliere  maj  be 
an  implied  jnatiftcstioii  from  the  oecasion.  So,  as  to  the  words, 
insteaa  of  the  plaintiff  diowing  it  to  be  false  and  malicions,  it  appears 
to  be  incidental  to  the  application  by  the  intended  master  mr  the 
character:  and Buller,  J.,  said,  this  is  an  exception  to  the  p;eneral 
rule,  on  account  of  the  occasion  of  writing.  In  actions  of  this  kind, 
tl«  plaintiff  must  prove  the  words  *  malicious'  as  well  as  false. 
Buller,  J.,  repeats,  m  Faslejr  9.  Freeman,  that  for  words  spoken  con« 
fidentiallj  upon  advice  asked,  no  action  lies,  unless  express  malice  can 
be  proved.  So  in  Hargpreave  v.  Le  Breton,  Lord  Mansfield  states 
Uiat  no  action  can  be  maintamed  against  a  master  for  the  character 
he  gives  a  servant,  unless  there  are  extraordinarr  circumstances  of 
cxproflfl  malice.  But  in  an  ordinary  actnn  for  a  libel  or  for  words, 
though  evidence  of  malice  be  given  to  increase  the  damages,  it  never 
tt  considered  as  essential,  nor  is  there  any  instance  of  a  verdict  for  a 
defendant  on  the  grounds  of  wsnt  of  malice.  Numberless  occasions 
must  have  occurred  rgparticukrly  in  cases  where  a  defendant  only 
repeated  what  he  heard  before,  but  without  naming  the  author)  upon 
wnich,  if  that  were  a  tenable  ground,  verdicts  woukl  have  been  sought 
for  aiuL  obtained ;  and^'the  absence  of  any  such  instance  is  a  proof 
of  what  has  been  the  general  and  universal  opinion  upon  the  point. 
Had  it  been  noticed  to  the  jury  how  the  defenoant  came  to  speiu:  the 
words,  and  had  it  been  left  to  them  as  a  previous  question,  whether 
the  defimdant  understood  Watkms  as  asking  for  iniormation  for  his 
own  guidance,  and  that  the  defendant  sjpoke  what  he  did  to  Watkins 
merdly  by  way  of  honest  advice  to  regulate  his  conduct,  the  question 
of  mauce  in  &ct  would  have  been  proper  as  a  second  question  to  the 
jury,  if  their  minds  were  in  favour  of  the  defendant  upon  the  first ; 
but  as  the  previous  question  I  have  mentioned  was  never  put  to 
the  jury,  but  this  was  treated  as  an  ordinary  case  of  slander,  we  are 
of  opinion  that  the  question  of  malice  ought  not  to  have  been  left 
to  the  jury.  It  was,  however,  pressed  upon  with  considerable  force, 
i^t  we  ought  not  to  grant  a  new  trial,  on  the  ground  that  the  evi- 
dence did  not  support  any  of  the  counts  in  the  declaration ;  but,  upon 
carefully  attendmg  to  the  declaration  and  the  evidence,  we  think  we 
are  not  warranted  in  saying  that  there  was  no  evidence  to  go  to  the 
jury  to  support  the  declaration ;  and  had  the  learned  judge  intimated 
an  opinion  that  there  was  no  such  evidence,  the  plaintiff  might  have 
attempted  to  supply  the  defect.  We  therefore  think  that  we  cannot 
propnrlj  refuse  a  new  trial,  upon  the  ground  that  the  result  upon  the 
trial  might  have  been  doubtful.  In  granting  a  new  trial,  however^ 
the  Goiurt  does  not  mean  to  say  that  it  may  not  be  proper  to  put  the 
question  of  malice  as  a  question  of  fact  for  the  consideration  of  the 
jury ;  for  if  the  juty  snould  think  that  when  Watkins  asked  his 
question  the  defendant  understood  it  as  asked  in  order  to  obtain 
mformation  to  regulate  his  own  conduct,  it  will  range  under  the  cases 
of  privileged  communication,  and  the  question  of  malice  in  fact  wiU. 
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then  be  a  neceasaiy  part  of  tbe  jiuy's  inqnlzj :  but  it  does  iiot-appe«r 
that  it  was  left  to  the  jury  in  this  ease  to  consider  whether  this  was 
understood  by  the  defendant  as  an  application  to  him  for  advice;  and 
if  not,  the  question  of  malm  was  improperly  left  to  their  ccmsidefa^ 
tion.  We  are  therefore  of  opinion  that  the  rale  for  a  new  fanal  must 
be  made  absolute." 

In  Blackburn  v.  Blackburn,  4  Bing.  895,  it  was  held,  that 
communications  made  to  a  member  of  a  dissenting  congregation 
respecting  an  individval  about  to  be  appointed  a  minister  of  thiat 
congregation  were  privileged  communications,  and  cannot  be 
made  the  subject  of  an  action  by  such  individual.  But  if,  in 
consequence  of  these  communications,  a  printed  circular  be  sent 
roimd  containing  contradictions  of  them,  and  reflecting  on  the 
motives  of  the  party  who  made  them,  and  such  party  afterwarda 
write  a  letter  and  send  it  to  the  writer  of  the  circular,  in  which* 
after  repeating  the  communications,  he  adds  other  statements 
which  he  acknowledges  he  cannot  prove,  such  letter  is  not  pri* 
vileged,  but  will  make  him  liable  in  damages,  though  it  be 
specially  found  by  a  jury  that  he  was  not  actuated  by  express 
malice. 

Blake  v.  Pilford,  1  Moo.  &  Eob.  198,  was  an  action  on  the 
case  for  a  libel  on  the  plaintiflF,  who  was  guard  of  the  Exeter 
Mail,  per  quod  he  was  dismissed  from  the  service  of  the  post- 
office.  Pleas,  not  guilty,  and  justification  alleging  truth.  The 
libel  was  written  to  Sir  F.  Freeling,  chief  secretary  to  the  Post* 
master-General,  by  defendant,  complaining  of  the  misconduct  of 
the  plaintiff  towards  defendant's  wife  in  a  journey  by  her  in  the 
mail.  The  defendant  was  not  connected  with  the  post-officfe. 
On  the  letter  being  offered  to  be  read  by  PoUett,  Coleridge  for 
defendant  objected,  on  the  ground  that  it  was  privileged  sa 
made  to  a  pubUc  officer,  and  that  such  public  officer  should  not 
be  allowed  to  produce  it.  Taunton  J.,  held  it  did  not  fall  within 
the  class  of  privileged  communications  (that  is,  privileged  from 
production).  It  was  a  letter  written  by  a  private  individual, 
having  no  public  duty  in  writing  it.  In  summing  up,  his  lord- 
ship said : — 

^'  Generally,  where  one  man  publishes  libellous  matter  of  another^ 
the  law  presumes  malice,  and  the  plaintiff  can  recover  withoat  proof 
of  malicious  motive.  But  there  are  certain  cases  in  which  communi- 
cations are  (what  the  law  terms^  privileged,  and  where  the  occasion 
on  which  the  communication  is  made  rebuts  the  inference  of  malice. 
In  such  a  case,  the  plaintiff  cannot  support  an  action  without  giving 
evidence  from  which  a  jury  may  come  to  the  conclusion  that  defendaht 
was  actuated  by  malicious  motives.  [His  lordship  here  alluded  to  the 
cases  of  Master  and  Servant,  and  then  proceeded :]  Or  Where  a  man 
^ives  confidential  advice,  or  where  the  occasion  of  the  communication 
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is  stieb  tmfrimAfaae  affofds  an  eicose  for  maldiiff  it.  In  all  these 
cases  a  plamtiff  must  give  eyidenfie  of  eiqpress  maUoe ;  and  I  am  of 
opinion  that,  in  contemplation  of  law,  the  present  is  an  occasion  in 
^ddeh  the  letter  would  oe  ezcusable,  if  the  defendant  was  actuated 
hj  no  malioions  motiye.  This  communication,  then,  if  founded  on 
&ct8  stated  bj  Mrs.  Filford  to  her  husband,  and  made  in  good  feithy 
wkh  a  belief  of  its  truth — ^not  an  idle  and  groundless  beli^,  but  one 
for.  which  there  was  reasonable  and  probable  cause, — ^would  be  justi« 
fiable,  although  it  might  ultimately  turn  out  that  some  of  .the  facts 
were  not  etrictlj  true.  But  if  the  letter  was  written  by  the  de- 
fendant without  a  reasonable  and  probable  cause,  without  proper 
caution  and  a  well-foanded  belief  of  the  fiiots  communicated,  or  if  the 
statement  be  one  overcharged  and  exaggerated,  or  the  facts  distorted, 
these  drcumstanees  would  be  indications  of  malice,  and  would  render 
the  action  maintainable." 

Verdict  for  the  defendant. 

Cockayne  v.  Hodgkisson,  5  C.  &  P.  543.  The  father  of  the 
plaintiff  had  been  for  some  years  gamekeeper  of  the  Marquis  of 
Anglesey.  Plaintiff  wished  to  become  nis  lordship's  game- 
keeper and  overlooker  of  fences  for  the  Haywood  Park  Farm, 
of  which  defendant,  who  was  about  seventy  years  old,  was 
tenant.  Defendant  wrote  a  letter  to  his  lordship,  applying  for 
the  situation,  and  complaining  both  of  plaintiff  and  lus  father, 
statii^g  that  they  both  appeared  in  the  behiEdf  of  encouraging 
poaching  and  destroying  game,  and  that  plaintiff  had  sold  some 
game.  The  defendant  had  been  directed  by  the  marquis  to 
look  after  the  game  on  his  lordship's  estate,  and  to  report  to 
him  on  the  subject.  The  only  .plea  was  the  general  issue.  Mr. 
Justice  J.  Parke,  in  summing  up,  said : — 

''  The  propositions  of  law  which  are  applicable  to  this  case  I  shall 
state  to  you  m  a  few  words.  Every  wiluu  unauthorized  publication, 
injurious  to  the  character  of  another,  is  a  libel,  and  every  such  pub- 
Hcation  is,  in  a  legal  sense,  malicious :  however,  if  all  that  is  con- 
tained in  a  libel  be  strictly  true,  the  person  libelled  has  no  right  to 
inaintjiin  an  action  for  it ;  and  it  is  on  a  different  principle  that  truth 
is  no  justification  of  a  libel  in  criminal  cases,  as  many  hbels,  which 
are  quite  true,  would  endimger  abreach  of  public  peace.  Still,  if  the 
present  hbel  had  been  true,  it  was  the  duty  of  the  defendant  to  have 
pleaded  a  justification,  which  he  has  not  done ;  and  you  will  there- 
fore not  inquire  whether  the  allegations  contained  in  this  letter  are 
true  or  not.  I  have  already  said  that  every  wilful  and  unauthorized 
publication,  to  the  injury  of  the  character  of  another,  is  a  libel ;  but 
where  the  writer  is  acting  on  any  duty,  legal  or  moral,  towards  the 
person  to  whom  he  writes,  or  where  he  has  b^  his  situation  to  pro- 
tect the  interests  of  another,  that  which  he  writes  under  such  circum- 
stances is  a  privileged  communication.  The  first  question  is,  whether 
it  was  the  duty  of  the  defendant  to  make  communications  to  the 
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Marquis  ot  Anglesey  in  respect  of  anj  neglect  of  duty  in  his  game- 
keepers. If  he  was  desired  to  do  so  by  the  noble  marquis  or  his 
agents,  anj  communication  made  would  be  priyileged,  if  he  wrote  it 
hondjide^  and  considering  that  he  was  doing  his  duty  to  the  marquis 
his  landlord.  If  it  was  the  duty  of  the  defendant  to  make  the 
communication,  this  case  falls  within  the  principle  of  many  other 
cases.  To  write  of  another  that  he  is  a  thief,  is  a  libel ;  but  if  one 
gentleman  asks  another  gentleman  respecting  a  servant's  character, 
and  he  writes  that  the  servant  was  a  thief,  he  is  protected,  if  he  acts 
hondfide.  You  will  say  in  the  present  case  whether  the  defendant 
was  told  these  stories,  and  whether  he  believed  them  to  be  true. 
You  will  also  look  at  the  letter,  and  say  whether  you  consider  it  such 
a  letter  as  a  man  would  write  to  the  Marquis  of  Anglesey,  merely 
wishing  to  put  him  on  his  guard,  and  to  cause  him  to  institute  an 
inquiry ;  or  whether  you  think  the  defendant  was  actuated  by  malice, 
and  wished  to  supplant  the  plaintiff,  and  get  the  killing  of  the  game 
for  himself.  In  toe  former  case  the  defendant  is  entitled  to  a  ver- 
dict, in  the  latter  the  plaintiff:  indeed,  the  plaintiff  is  also  entitled 
to  a  verdict  if  you  think  that  there  had  not  been  any  directions 
given  to  the  defendant  by  or  on  behalf  of  his  landlord  for  the 
defendant  to  communicate  with  him,  for  in  that  case  the  letter  would 
be  unauthorised  and  libellous." 

Verdict  for  defendant. 

In  Woodward  t?.  Lander,  6  C.  &  S.,  548.  The  plaintiff  was 
postmaster  at  Rugeley,  and  the  defendant  wrote  a  letter  to  Sir 
Francis  Freeling,  the  secretary  to  the  post-office,  complaining  of 
the  conduct  of  the  plaintiff  as  postmaster.  Alderson,  B.,  in 
summing  up,  said : — 

"  Even  if  this  letter,  which  was  written  by  the  defendant,  be  a 
libel,  it  does  not  follow  that  there  should  be  a  verdict  for  the 
plaintiff;  for  if  it.  was  written  as  a  bond  fide  complaint,  made  to 
obtain  redress  in  a  proper  quarter,  the  defendant  would  be  entitled 
to  a  verdict,  althougn  the  contents  of  the  letter  may  not  be  stricUy 
true.  The  question  is,  then,-^Was  this  letter  written  bond  fide  to  a 
person  whom  the  defendant  believed  to  have  the  power  of  giving  him 
redress  for  a  grievance  that  he  really  believed  he  had  suffered  ?  K 
the  defendant  believed  that  he  had  suffered  an  injury  by  the  conduct 
of  the  plaintiff  as  postmaster,  he  had  a  right  to  make  his  complaint 
to  the  Duke  of  Richmond  (the  Fostmaster-Qeneral)  or  Sir  F. 
Freeling ;  but  the  defendant  would  not  thereby  be  justified  in  intro- 
ducing irrelevant  matter  to  the  injury  of  the  plamtiff^s  character. 
This  is  not  strictly  what  is  called  a  privileged  communication,  but  is 
rather  a  communication  privil^ed  by  the  occasion,  and  if  it  was 
made  hand  fide,  the  particular  expressions  ought  not  to  be  too 
strictly  scrutinized,  provided  the  intention  of  the  defendant  was 
good;  but  if  the  concluding  part  of  the  letter  was  introduced 
gratuitously  to  injure  plaintifl''s  character,  the  plwntiff  will  be 
entitled  to  recover." 

Verdict  for  plaintiff,  damages  10/. 
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Toogood  V.  Spyring,  1  C.  M.  &  R.  181.  This  case  came 
before  the  Court  of  Exchequer  on  a  motion  for  a  new  trial. 
The  judgment  was  delivered  by  Parke,  B.,  as  follows : — 

**  It  was  an  action  of  slander  for  words  spoken  of  the  plaintiff  as  a 
jonm^man  carpenter  on  three  different  occasions.  It  appeared  that 
defendant,  a  tenant  of  the  Earl  of  Devon,  required  some  work  to  be 
done  on  the  premises  occupied  by  him  under  the  earl;  and  the 
phuntiff,  who  was  generally  employed  by  Brinsdon,  the  earFs  a^nt, 
as  journeyman,  was  employed.  He  did  the  work,  but  in  a  neghgent 
manner ;  and  during  the  progress  of  it  ^ot  drunk,  and  circumstsnces 
occurred  which  induced  plaintiff  to  believe  that  he  had  broken  open 
the  cellar-door,  and  so  obtained  access  to  his  cider.  Defendant,  a' 
day  c^  two  afterwards,  saw  plaintiff  in  the  presence  of  a  third  party 
(Taylor),  and  charged  him  therewith,  and  with  having  got  drunk. 
Plamtiff  denied  the  charges ;  defendant  said  he  would  hAve  it  cleared 
up.  He  afterwards  spoilt  to  Taylor  in  the  absence  of  plaintiff,  and 
in  answer  to  a  question  from  Taylor,  said  he  was  confident  plaintiff 
had  broken  open  the  door.  On  the  same  day  defendant  saw  Brins- 
don, and  repeated  the  slander,  and  requested  him  to  go  and  examine 
the  door.  At  the  trial  it  was  objected  that  these  were  privileged 
communications.  The  judse  on  the  trial  thought  that  the  statement 
to  Brinsdon  might  be  privue^d,  but  not  the  charge  in  the  presence 
of  Taylor ;  and  in  respect  of  that  charge,  and  what  was  afterwards 
said  to  Taylor,  plaintiff  had  a  verdict.  The  Court  agreed  that  the 
commimication  to  Brinsdon  was  protected,  and  the  statement  oil  the 
second  meeting;  to  Taylor,  in  plamtiff^s  absence ;  but  the  statement 
made  to  plaintiff,  thoug^h  in  presence  of  Taylor,  was  privileged ;  that 
is,  it  Mis  within  the  cbss  of  communications  ordinarily  caned  privi- 
leged^— that  is,  cases  where  the  occasion  of  the  publication  affords  a 
i&ieace,  in  the  absence  of  express  malice.  In  general,  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in  fket, 
and  injurious  to  the  character  of  another  (within  the  well-known 
limits  of  verbal  slander)  ;  and  the  law  considers  such  publication  as 
malicious,  unless  it  is  fairly  made  by  a  person  in  the  discharge  of 
some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  eases  the  occasion  prevents  the  inference  of  malice,  which 
the  law  draws  from  unauthorized  communications,  and  affords  a 
qualified  defence,  depending  upon  the  absence  of  actual  malice.  If 
ndrly  warranted  by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  comiuunications  are  protected  for  the  common  conve^ 
nience  and  welfare  of  society,  and  the  law  has  not  restricted  the  right 
to  make  them  within  any  narrow  limits.** 

Bule  absolute  for  a  new  trials  because  it  should  have  been 
left  to  the  jury  to  say  whether  defendant  acted  maliciously  or 
not  on  that  occasion. 

In  Wright  v.  Woodgate,  2  C.  M.  &  R.  578,  defendant,  who 
was  solicitor  to  the  plaintiff,  an  infant,  in  a  chancery  suit,  wrote 
a  letter  to  a  plaintiff's  next  friend,  who  was  liable  to  costs,  in 
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consequence  of  the  plaintiff  being  desirous  of  changing  his 
solicitor^  dissuading  him  from  giving  any  directions  in  the 
matter^  and  alleging^  amongst  other  observations  on  plaintiflrs 
conduct,  that  a  dvil  engineer  to.  whom  the  plaintiff  had  been 
apprenticed,  had  made  him  a  present  of  his  indentures  because 
he  was  worse  than  useless  in  his  office.  This  was  held  a  priiri- 
leged  communication ;  and  it  was  laid  down  that  the  meaning 
in  law  of  a  privileged  communication  is  a  communication  made 
on  such  an  occasion  as  rebuts  the  primd  facie  inference  of 
malice,  arising  from  the  publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon  him  the  onus  of 
proving  malice  in  fact,  but  not  of  proving  it  by  extrinsic  evidence 
only. 

In  Lay  v,  Lawson,  4  Ad.  &  E.  795,  the  declaration  com* 
plained  that  defendant  published  an  advertisement  in  a  news* 
paper,  stating  that  a  capias  had  been  issued  against  plaintiff, 
ana  that  it  had  been  impracticable  to  take  him,  and  offering  a 
reward  for  such  information  to  the  sheriff's  officer  as  would 
enable  him  to  take  plaintiff.  Fleas,  first,  not  guilhr ;  second, 
that  a  capias  had  been  issued,  endorsed  for  bail,  and  delivered 
to  the  sheriff;  that  defendant  had  kept  out  of  the  way,  to  avoid 
being  taken ;  that  the  sheriff's  officer  had  been  unable  to  take 
him;  and  that  defendant  had  published  the  advertisement  at 
the  request  of  the  party  suing  out  the  writ,  within  four  calendar 
months  of  the  date  of  the  writ,  to  enable  the  sheriff  and  his 
officers  to  arrest.  On  the  trial  the  jury  found  for  the  plaintiff 
on  the  first  issue,  and  for  the  defendant  on  the  second.  Tlieai- 
ger  moved  to  enter  judgment,  non  obstante  veredicto,  and  cited 
Delany  v.  Jones  {ante),  and  stated  that  the  Lord  Chief  Justice, 
on  the  trial  of  this  cause,  doubted  the  law  laid  down  in  that 
case,  and  said  that  he  was  not  prepared  to  hold  that  bona  fides 
was  the  only  question,  or  that  the  right  contended  for  existed, 
except  for  the  purpose  of  public  justice;  and  that  if  it  were  so, 
every  private  transaction  might  be  publicly  inquired  into  by 
means  of  a  newspaper.    Lord  Benman,  C.  J. : — 

^'  I  do  not  know  that  I  meant  to  say  that  the  r^ht  existed  ev^i  in 
the  case  of  a  pubHc  charge,  nor  do  I  know  that  is  necessary  for 
Lord  SUenborough's  view.  The  Hbel  in  the  case  cited  was  inferen- 
tial only.  I  have  great  doubt  whether,  there,  the  interest  which  the 
wife  had  in  the  inquiry  could  justify  the  offering  a  reward  iQ  a  news- 
paper." 

The  Court  at  first  granted  a  rule  nisi,  but  on  consideration 
during  the  same  term  refused  it,  on  the  ground  that  the  second 
plea  contained  a  defence. 
•  King  V,  Watts,  8  C.  &  P.  614,  was  an  action  for  slander. 
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A  Mr.  Bailer  had  agreed  in  Batb  market  to  sell  the  plaintiff 
some  barlejr^  and  before  he  delivered  it  he  saw  the  defendant  at 
Sodbuiy^  when  the  defendant  said,  ''  Don't  trust  that  damned 
rogue,  he  will  never  pay  you  a  fiurthing.  Have  you  sold  King 
some  barley  ?  You  mind  and  have  the  money  for  it  before  it 
goes  out  of  the  waggon,  or  you  will  never  have  it/'  Butler 
had  not  asked  defendant  anything  respecting  the  plaintiff. 
He  refused  to  deliver  the  barley  without  being  paid  for  it.  Lord 
Abinger,  C.B.,  in  summing  up,  said : — 

^  If  the  defendant  had  been  asked  b;^  Mr.  Butler  as  to  the  plaintiff, 
and  had  said  what  he  did  without  malice,  no  action  would  have  been 
maintainable;  but  as  he  made  the  communication  without  being 
asked  in  amr  way  to  do  so,  he  is  liable  in  this  action,  if  the  words 
reflect  on  the  character  of  the  plaintiff  as  a  tradesman.** 

Padmore  v.  Lawrence,  11  Ad.  &  El.  880,  S.  C,  9  Law  S. 
(N.  S.)  Q.  B.  137,  case  for  slander.  Plea,  ''  not  guilty."  At 
the  trial  before  Parke,  B.,  at  the  Assizes,  it  appeared  that 
plaintiff  was  a  drawing-mistress.  She  passed  a  few  minutes  in 
the  house  of  defendant,  and  soon  after  her  departure  a  brooch 
was  missed.  Defendant  made  iiiistant  inquiries  at  plaintiff's 
lodgings,  and  while  out  for  that  purpose  in  company  with  the 
postman,  met  her  and  charged  her  with  the  theft.  They  then 
proceeded  to  an  inn,  and  defendant  again  stated  the  charge  in 
the  presence  of  the  postmaster  and  also  two  women,  and  plain- 
tiff was  searched.  The  brooch  was  afterwards  found  in  defen- 
dant's hoxise.  The  learned  Baron  directed  the  jury  to  find  for 
the  plaintiff,  on  the  ground  that  these  charges  were  iiot  made 
under  such  circumstances  as  would  render  them  privileged  in 
legal  contemplation.  On  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection,  Lord  Denman,  C.  J.,  said,  after  all  the  cases 
on  the  point,  it  was  impossible  to  say  that  the  circumstances 
under  which  a  charge  of  misconduct  is  made  must  not  be  left 
to  the  consideration  of  the  jury.  The  judge,  therefore,  was  not 
justified  in  his  direction. 

Coleridge,  J. : — 

*^  The  defendant  was  entitled  to  have  the  opinion  of  the  jury 
whether  or  not  he  hondjlde  believed  that  his  brooch  had  been  stolen 
by  the  plaintiff;  and  if  so,  whether  or  not  the  communication, 
although  made  in  the  presence  of  parties  not  strictly  necessary,  was 
privileged  by  the  circumstances.  (His  lordship  cited  Toogood  v, 
Bpjtmg).  With  respect  to  the  first  charge — that  made  to  the  post- 
man in  the  plaintiff's  absence — ^it  has  been  argued,  that  it  ought  to 
have  been  made  only  to  a  constable  or  an  officer  of  justice ;  but  the 
exigencies  of  society  will  not  admit  of  such  a  role.  As  to  the  second 
charge,  the  search  was  volunteered  by  the  plaintiff,  and  the  searchers 
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were  quasi  ministers  of  justice  for  the  time.  The  circumstance 
should  haye  been  left  to  the  consideration  of  the  jury.  Bule  abso- 
lute for  a  new  trial.*' 

See  also  as  to  what  are  confidential  oommmiications^  Kerr  v. 
Shelden,  4  C.  &  P.  528  (per  Lord  Tenterden) ;  Warr  v.  Tolley, 
6  C.  &  P.  497  (Alderson) ;  Knight  v.  Gibbs,  8  Nev.  &  Man. 
467,  S.  C,  1  Ad.  &  El.  43 ;  Spencer  v.  Amerton,  1  M.  &  Rob. 
470  (Parke) ;  Coward  v.  Wellington,  7  C.  &  P.  531  (Littledale) ; 
Shipley  v.  Todhunter,  7  C.  &  P.  680  (Tindal) ;  Storey  v,  Chal- 
lands,  8  C.  &  P.  234  (Denman) ;  Todd  r.  Hawkins,  8  C.  &  P.  88, 
(Alderson) ;  Getting  v.  Foss,  8  C.  &  P.  160. 

From  all  these  cases  it  will  be  seen,  that  in  order  to  bring  a 
statement,  made  either  verbally  or  by  writing,  to  the  prejudice 
of  another,  within  the  protection  of  a  privileged  communication, 
the  maker  of  such  a  statement  must  have  had  some  public  duty 
cast  upon  him,  or  he  must  have  been  interested  in  the  subject- 
matter  of  the  communication,  or  he  must  have  made  it  in 
consequence  of  a  communication  made  to  him  by  a  third  party, 
in  which  case  the  law  casts  upon  him  the  duty  of  giving  true 
information  to  those  who  seek  it;  or,  in  some  instances,  the 
relative  position  of  the  parties  w^  render  a  communication, 
made  confidentially,  privileged,  such  as  intimacy,  or  the  position 
of  master  and  servant ;  but  in  those  latter  instances  the  state- 
ments may,  to  use  the  language  of  Mr.  Baron  Alderson,  in 
Woodward  v.  Lander,  ''be  considered  as  not  strictly  privileged 
communications,  but  rather  communications  privileged  by  the 
occasion  3^^  and  the  cases  above  cited  establish  the  principle 
involved  in  the  third  branch  of  the  present  inquiry,  which  is, 
that  mere  voluntary  statements — ^where  the  party  making  them 
is  not  acting  under  any  public  or  private  duty,  or  he  is  not  him- 
self interested,  or  has  not  been  applied  to,  or  there  is  no  firiend- 
ship  or  relationship  between  him  and  the  person  to  whom  the 
communication  is  made,  so  as  to  make  such  communication 
"  confidential,  in  the  strict  sense  of  the  term — are  not  privileged. 
The  law,  primd  facie,  in  all  cases  of  libel  or  slander,  imj^es 
malice,  and  in  such  voluntary  statements  there  is  nothing  to 
rebut  the  assumption  of  mialice ;  however  the  party  making  the 
statement  may  have  acted  with  a  bond  fide  intention^  he  has 
not  used  that  degree  of  caution,  which,  as  a  member  of  society^ 
he  should  have  exercised  towards  his  neighbour ;  and  if,  there- 
fore, he  cannot  prove  the  truth  of  his  statement,  he  must  suffer 
the  penalty  of  his  indiscretion.  This  principle  may  be  gathered 
from  the  foregoing  cases,  it  being  in  fact  the  converse  of  the 
principles  included  in  the  second  branch  of  inquiry.  To  these 
cases  may  be  added  the  following. 
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Smith  V.  Matthews,  1  M.  &  Rob.  151,  whare  plfdntiff  was  a 
Ifuilder,  and  had  undertaken  a  contract  to  build  some  Charity 
Schoolrooms,  defendant  stated  that  plaintiff  had  used  red- 
pine  timber,  an  inferior  sort  of  timber  to  that  which  the 
contract  required.  Defendant  was  also  a  builder,  and  had  made 
a  tender  for  the  same  work.  He  repeated  the  statement  to  the 
surveyor  of  the  work,  and  this  reaching  the  ears  of  the  Com* 
mittee  of  the  Charity,  the  plaintiff  suspended  the  work,  and 
demanded  an  inquiry.  The  Committee  employed  defendant  to 
survey  and  report.  He  did  so,  and  stated  red-pine  timber  was 
used.  Lord  Lyndhurst,  C.  B.,  after  putting  the  question  to  the 
jury  whether  ihe  statement  were  true,  and  being  answered  in 
the  negative,  told  the  jury  that  if  they  believed  the  reports 
originated  with  the  defendant,  and  that  what  he  had  said 
produced  the  inquiry,  the  communication  was  not  privileged. 
If  they  believed  it  originated  elewhere,  and  that  the  defendant, 
being  called  on  to  report,  had  bond  fide  made  the  statement, 
they  should  find  for  the  defendant.     Verdict  for  the  plaintiff. 

See  also  Brooks  v.  Blanchard,  1  C.  &  M.  779 ;  3  Tyr.  844. 

In  Hooper  v.  Truscott,  2  Bing.  N.  C.  457;  2  Scott,  672, 
defendant  having  some  cause  for  suspicion,  went  to  plaintiff's 
relatives  and  charged  him  with  theft.  It  appearing,  however, 
that  the  object  in  making  the  communication  was  rather  to 
compromise  the  felony  than  to  promote  inquiry,  or  to  enable 
the  relatives  to  redeem  the  plaintiff's  character,  it  was  held  that 
this  was  not  a  privileged  communication,  that  malice  must  be 
implied,  and  that  the  existence  of  it  was  not  a  fact  to  be  left 
for  the  consideration  of  the  jury.  In  this  case  defendant  wrote 
a  letter  to  plaintiff,  stating  that  one  of  his  female  servants  had 
stated  he,  plaintiff,  had  stolen  some  articles  belonging  to  defen- 
dant and  given  them  to  her ;  and  before  this  letter  reached 
plaintiff,  defendant  sought  and  obtained  an  interview  with 
plaintiff's  uncle  and  cousin,  and  after  speaking  the  words  which 
were  th^  subject  of  the  action,  in  a  second  interview  he  repeated 
the  charge,  and  proposed  an  arrangement  of  the  affair,  which  he 
afterwards  carried  into  effect.  Fattison,  J.,  at  the  trial  treated 
this  as  a  privileged  communication,  and  left  the  question  of 
malice  in  fact  to  the  jury.  They  found  for  defendant  on 
the  general  issue,  and  for  plaintiff  on  the  plea  of  justification. 
On  a  motion  for  a  new  trial,  Tindal,  C.  J.,  in  giving  judgment, 
said: — 

"  Upon  the  general  rule  of  law  laid  down  by  the  learned  judge  at 
the  trwlj  we  see  no  cause  for  expressing  any  difference  of  opinion, 
but  upon  consideration  of  the  evidence  given  at  the  trial,  we  do  not 
see  that  it  is  of  a  nature  to  which  that  rule  applies.     The  existence 
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of  exproBB  malice  is  only  a  matter  for  inquiry  where  tlie  injurious 
expressions  which  are  the  suhject  of  complaint  are  uttered  upon  a 
lawful  occasion.  But  I  do  not  see  upon  what  ground  the  defendant's 
conversation  with  the  plaintiflTs  cousin  can  be  justified,  or  what 
legitimate  object  could  be  answered  by  it.  As  to  the  subsequent 
communication,  it  might  be  admissible  in  evidence  to  show  the 
animus  by  which  the  defendant  was  actuated ;  but  as,  taking  both 
together,  they  do  not  seem  reconcilable  with  a  just  intention  to  in- 
vestigate for  the  purpose  of  prosecution,  we  think  this  rule  should 
be  made  absolute  on  the  ground  of  the  direction  given  to  the  jury." 

In  Warren  v.  Warren,  4  Tyr.  50;  1  C.  M.  &  R.  150,  a  letter 
to  the  manager  of  some  property  in  Scotland,  in  which  the 
plaintiflF  and  defendant  were  jointly  interested,  related  princi* 
pally  to  the  property  and  the  plaintiff's  conduct  respecting  it, 
but  also  contained  a  passage  reflecting  on  his  conduct  to  his 
mother  and  aunt:  it  was  held,  that  the  latter  part  of  the 
letter  was  not  a  privileged  communication. 

In  Martin  v.  Story,  1  Nev.  &  P.  29;  5  Ad.  &  E.  535; 
2  H.  &  W.  336,  communications  made  by  one  member  of  a 
charitable  association  to  another,  reflecting  on  the  conduct  of 
the  medical  attendant  of  the  establishment,  were  held  to  be  not 
privileged ;  though  a  discussion  at  a  meeting  of  the  association 
held  for  the  consideration  of  the  medical  man^s  conduct  might 
be  privileged.^ 

In  Duncombe  v.  Daniell,  8  C.  &  P.  222 ;  2  Jur.  32,  it  was 
held,  that  there  was  no  such  privileged  relation  existing  between 
parliamentary  candidates  and  the  electors  as  will  justify  any  of 
the  latter  in  publishing  statements  injurious  to  the  character  of 
the  former. 

In  applying  the  principles  laid  down  in  the  numerous  cases 
above  reviewed  to  the  case  of  Coxhead  v,  Richards,  it  will  be 
seen  that  the  learned  judges  who  decided  in  favour  of  the  letter 
being  a  privileged  communication,  did  not  intend  to  lay  down  a 
new  rule  of  law  and  decide  that  a  mere  voluntary  statement 
would  be  privileged,  but  rather  that  the  circumstances  of  the 
case  were  sufficient  to  make  the  publication  of  the  letter  by 
defendant  privileged.  Lord  Chief  Justice  Tindal,  indeed,  in 
the  course  of  his  judgment,  says : — 

"  I  do  not  find  the  rule  of  law  is  so  narrowed  and  restricted  by 
any  authority  that  a  person  having  information  materially  affecting 
the  interests  of  another,  and  honestly  communicating  it,  m  the  fu3 
belief  and  with  reasonable  grounds  for  the  belief  that  it  is  true,  will 
not  be  excused  though  he  has  no  personal  interest  in  the  subject- 
matter.     Such  a  restriction  would  surely  operate  as  a  great  restraint 

^  See  NoTS  at  the  end  of  this  article. 
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upon  the  performance  of  the  rarious  Bodai  daties  by  whieh  men  are 
bound  to  each  other,  and  bj  which  society  is  kept  up.** 

Thede  obseryatiouB  are  certainly  very  strong,  and  taken  by 
themselves  may  be  considered  to  justify  the  principle  that  the 
law  will  not  imply  malice  in  any  ease  of  libel,  bat  leave  the 
conduct  of  the  defendant  in  all  cases  to  be  considered  as  raisins 
the  question  whether  he  was  actuated  by  express  malice,  or  acted 
bond  fide;  but  hk  Lordship  goes  ou  to  comment  on  Pattison  v. 
Jones,  Child  v.  Affleck,  and  Toogood  v.  Spyring,  cases  which 
have  already  been  ranged  under  the  head  of  communications 
made  by  parties  under  circumstances  which  made  them  excusa- 
Ue  on  the  ground  of  interest  or  private  duty,  and  taking  his 
lordship^s  observation  in  connection  with  the  cades  cited  by  him, 
they  certainly  do  not  justify  such  a  broad  deduction  as  at  first 
sight  may  appear.  It  will  be  seen  that  both  the  Lord  Chief 
Justice  on  the  one  side,  and  Mr.  Justice  Coltman  and  Mr.  Justice 
Cresswell  on  the  other,  all  cite  the  judgment  of  Parke,  B.,  in 
Toogood  V.  Spjrring  in  favour  of  their  conflicting  opinions. 
Now  let  us  refer  to  the  facts  of  the  case  in  Coxhead  v.  Richards. 
It  is  most  probable  that  if  the  writer  of  the  letter  had  written 
and  sent  it  direct  to  the  owners  of  the  vessel,  it  would  have 
been  considered  a  privileged  communication,  and  the  plaintiff 
would  have  been  obliged  to  show  express  malice  before  he  could 
recover  damages.  Or  even  the  letter  as  it  stands  may  be  a  privi- 
leged communication  as  between  the  writer  and  the  person  to 
whom  it  was  written,  for  it  commences : — '^  I  hasten  to  write  to 
you,  and  beff  your  advice  on  a  very  important  affair."  Then  the 
letter  concludes :  ''  Your  advice  shall  be  my  guide,  only  pray 
keep  the  affair  a  secret  from  Mr.  Ward;  I  could  suffer  anything 
rather  than  it  should  be  so."  Now  what  are  the  circumstances 
under  which  the  cause  of  action  arose?  The  letter  was  sent  by 
John  Coss,  the  writer,  to  the  defendant,  who  (that  is,  the  defen- 
dant), believing  the  statements  in  it  to  be  true,  showed  the  letter 
in  confidence  to  Mr.  Ward,  the  owner  of  the  ship,  who  there- 
upon dismissed  the  defendant.  Thus  it  will  be  seen  that  the 
defendant  betrayed  the  confidence  reposed  in  him  by  Coss,  and 
showed  the  letter  to  Mr.  Ward,  although  expressly  requested 
not  to  do  so  by  Coss;  but  simpfy  because  he  believed  the  state- 
ment it  contained,  and  felt  an  amiable  anxiety  for  the  welfare 
of  Mr.  Waffd,  he  declined  performing  a  duty  which  he  had  east 
upon  him  to  give  advice  to  Coss,  who  had  applied  to  him  for  it, 
and  who,  if  defendant  believed  the  truth  of  the  statement  in 
the  letter,  he  mucrt  have  seen  stood  in  great  need  of  advice,  and 
took  upon  himself,  voluntarily,  without  further  inquiry,  and  in 
defiance  of  the  wish  expressed  by  Coss,  to  publish  this  letter  in 

l2 
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the  very  quarter  which  most  materially  affected  the  interests  of 
the  plaintiff.  The  jury  negatived  express  mala  fides  in  the 
defendant ;  but  where,  we  ask,  is  that  exigency  of  society  which 
required  such  a  communication  to  be  made  ?  where  that  moral 
obligation  to  make  the  communication  which  the  Lord  Chief 
Justice  alludes  to  in  his  summing  up  on  the  trial  ?  Mr.  Justice 
Coltman,  in  his  judgment,  speaking  as  to  whether  there  was 
any  moral  duty  binding  on  the  defendant  to  make  the  communis 
cation,  says : — 

'^  On  the  best  consideration  I  can  give  the  subject,  I  think  the 
duty  was  plainly  the  other  way.  The  duty  of  not  slandering  your 
neighbour  on  insufficient  grounds  is  so  clear,  that  it  ought  not  to  be 
sanctioned  in  the  case  of  voluntary  communications,  except  under 
circumstances  of  great  urgency  and  gravity." 

In  another  part  of  his  judgment,  the  same  learned  judge 
says : — 

"  The  occasion  was  in  no  respect  urgent.  The  vessel  was  not  to 
sail  till  the  end  of  the  month.  There  was  abundant  time  for  the 
defendant  to  have  written  to  the  mate,  to  act  as  he  should  be  ad- 
vised ;  or  for  the  defendant  to  have  taken  any  other  step  to  ascertain 
the  truth  of  the  statement  before  he  communicated  it  in  a  quarter 
where  it  was  likely  to  be  productive  of  so  much  injury  to  the  plain- 
tiff." 

Surely,  if  these  circumstances  be  applied  to  the  rules  of  law 
to  be  gathered  from  the  numerous  cases  on  this  subject,  the 
inference  will  be,  that  the  law  will  imply  malice  in  such  a  case 
as  the  present.  The  legal  implication  of  malice,  it  must  be 
remembered,  is  not  in  any  way  connected  with  moral  or  express 
malice.  It  merely  arises  from  an  act  done  without  just  excuse, 
and  want  of  that  caution  and  prudence  which  men,  as  members 
of  society,  are  bound  to  exercise  in  their  dealings  with  each 
other.  And  it  is  a  sufficient  want  of  just  excuse  when  their 
imprudence  and  want  of  caution  cause  injuries  to  their  neigh- 
bours. To  quote  again  the  observations  of  Mr.  Justice  Colt- 
man, — 

"  It  mav  be  said  that  it  is  very  hard  on  a  defendant  to  be  subject 
to  heavy  damages  where  he  acted  honestly,  and  when  nothing  more 
could  be  imputed  to  him  than  an  error  in  judgment.  It  may  be 
hard :  but  it  is  very  hard,  on  the  other  hand,  to  be  falsely  accused.*' 

Looking  then  at  this  case  on  its  legal  merits  only,  and  with- 
out any  reference  to  the  consequences  of  the  defendant's  con- 
duct upon  himself,  it  is  submitted  with  great  deference  to  the 
opinions  of  the  learned  judges  who  came  to  an.  opposite  conclu- 
sion, that  the  judgment  of  Mr.  Justice  Coltman  and  Mr.  Justice 
Cresswell  contain  the  right  application  of  the  law  to  the  facts 
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of  Coxhead  r.  Bichards^  and  tliat  the  rule  to  set  aside  the  ver- 
dict should  have  been  made  absolute. 

Since  that  case,  the  following  have  been  decided  on  the  sub- 
ject  of  privileged  communications. 

The  first  case  is  Blackham  t^r  Fugh,  2  C.  B.  Bep.  611.  Plain- 
tiff, being  a  trader,  and  indebted  to  defendant  upon  an  unexpired 
credit,  employed  an  auctioneer  to  sell  his  goods  by  auction,  and 
absented  himself  under  circumstances  sufficient  to  induce  de- 
fendant to  believe  that  plaintiff  had  committed  an  act  of  bank- 
ruptcy. Defendant  accordingly  gave  notice  to  the  auctioneer 
not  to  pay  over  the  proceeds  to  plaintiff,  "he  having  com- 
mitted an  act  of  bankruptcy .''  On  an  action  for  libel  against 
defendant  for  giving  this  notice,  the  cause  was  tried  before 
Parke,  B.,  at  the  Summer  Assizes,  in  1844,  and  the  learned 
judge  directed  the  jury  that  the  communication  was  not  privi- 
leged, though  made  bond  fide,  and  in  the  belief  of  its  truth. 
And  the  jury  returned  a  verdict  for  the  plaintiff.  On  a  motion 
for  a  new  trial,  the  rule  was  made  absolute,  Tindal,  C.  J., 
and  Coltman  and  Erie,  J  J.,  being  of  opinion  that  the  circum- 
stances under  which  the  notice  was  given  showed  that  de- 
fendant was  sufficiently  interested  to  make  the  notice  privileged. 
Cresswell,  J.,  however,  dissented,  on  the  ground  that  the  defen- 
dant was  not  interested  in  the  sale  of  the  plaintiff's  goods,  nor 
was  there  any  connection  between  him  and  the  auctioneers  in 
the  transaction ;  nor  had  the  defendant  at  the  time  when  the 
alleged  libel  was  written  sustained  any  grievance,  nor  had  any- 
thing  really  occurred  which  he  considered  a  grievance.  The 
debt  contracted  by  the  plaintiff  was  not  then  payable,  and  for 
anything  he  knew,  might  be  duly  paid  as  soon  as  he  had  a  right 
to  demand  it,  and  he  might  never  have  any  interest  at  all  in  the 
proceeds  of  the  goods  that  had  been  sold. 

Tindal,  C- J.,  in  giving  judgment,  said, — 

"  In  any  point  of  view,  the  case  appears  to  me  to  fall  within  the 
range  of  that  principle  by  which  a  communication  made  by  a  person 
immediately  concerned  in  interest  in  the  subject-matter  to  whieh  it 
relates,  for  the  purpose  of  protecting  his  own  interests,  in  the  full 
behef  that  the  communication  is  true,  and  without  any  malicious 
motive,  is  held  to  be  excused  from  responsibility  in  an  action  for  a 
libel.  Delany  v,  Jones,  M'Dougall  v,  Claridge,  and  Toogood  v. 
Spyring,  appear  to  me  to  be  authorities  which  fully  support  this 
proposition." 

Coltman,  J.,  said, — 

"Eor  the  general  rule,  which  in  my  humble  opinion  ought  to 
govern  cases  of  this  sort,  I  would  refer  to  the  case  of  Coxhead  v. 
Richards,  without  repeating  what  I  then  said." 
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In  a  note  to  this  case^  2  Com.  Ben.  637^  it  is  said  '^  a  second 
trial  took  place  before  Lord  Denman^  C.J.,  at  the  Summer 
Assizes  for  Surrey^  in  1846^  when  that  learned  judge^  feeling 
himself  bound  by  the  opinion  of  the  majority  of  this  Court, 
directed  the  jury  accordingly,  at  the  same  time  intimating  that 
he  entertained  considerable  doubt  as  to  the  soundness  of  the 
direction.  The  jury  returned  a  verdict  for  the  defendant  A 
bill  of  exceptions  was  tendered  on  behalf  of  plaintiff,  and  the 
errors  assigned  therein  now  (in  January  1847)  stand  for  ail- 
ment in  the  Exchequer  Chamber.'^  There  is  no  report  erf  this 
case  in  the  Exchequer  Chamber,  and  it  does  not  appear  tliat 
any  decision  was  given. 

The  next  case  is  Blagg  v.  Sturt,  16  Law  J.  (N.  S.)  a  B.  39; 
S.  C.  10  Q.  B.  Bep.  899,  In  this  case  plaintiff  was  town  derk, 
and  clerk  to  the  justices  of  St.  Alban^s ;  defendant  was  an  in- 
habitant of  the  same  place ;  and  the  libel  was  contained  in  a 
letter  to  the  Secretary  of  State,  imputing  to  the  plaintiff  cot- 
ruption  in  the  office  of  derk  to  the  justices.  Plaintiff  gave  in 
evidence  that  the  charges,  in  the  libel  were  in  part  false,  and 
also  that  defendant  had  said  that  he  should  feel  great  pleasure 
in  ridding  the  borough  of  men  like  plaintiff.  The  jury  returned 
^  verdict  for  plaintiff.  On  a  motion  for  a  new  trial,  it  was 
urged  that  tl^e  communication,  being  made  to  the  Secretary  of 
S,tate,  was  confidential  from  its  very  nature.  Lord  Denman, 
C.  J.,  in  giving  judgment,  said,— 

^  We  are  of  opinion  that  the  defendant  was  not  exempt  from 
responsibility  for  that  which  would  otherwise  be  a  Hbel,  by  reason  of 
its  beiag  an  application  to  a  competent  tribunal  for  redress,  Kecause 
the  Secretary  of  State  has  no  direct  authority  in  respect  of  the  matter 
complained  of,  and  was  not  a  competent  tribunal  to  receive  the  ap- 
plication."— Rule  refused. 

Pater  v.  Baker,  3  Com.  B.  831 ;  S.  C.  16  Law  J.  (N.  S.) 
C.  P.  1^4.  This  was  an  action  on  the  case  fotr  slander  of  title 
against  a  surveyor  of  highways,  appointed  under  7  &  8  Vict,  c.  84, 
for  words  spoken  at  a  pubUc  auction,  in  reference  to  certain 
unfinished  houses  at  a  place  called  Agar  Town,  which  plaintiff 
had  put  up  for  sale.     The  words  were  : — 

"  My  object  ia  attending  this  sale  is  to  inform  purchasers,  if  there 
.  be  any  here  present,  that  I  shall  not  allow  the  houses  to  be  finished 
or  occupied  until  the  roads  are  made  good  in  Agar  Town.  I  have 
no  power  to  compel  any  one  to  make  the  roads,  but  I  have  power  to 
stop  the  buildings  imtil  the  roads  are  made.  If  there  shall  be  any 
purchasers,  they  will  have  to  keep  the  carcases  in  the  unfinished  state 
until  the  roads  are  made." 

Defendant  had  previously  served  a  notice  on  plaintiff,  that 
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the  bouses  were  not  conformable  to  the  statute.  The  case  was 
tried  before  Mr.  Justice  Erle^  at  the  sittings  at  Westminster^  after 
Trinity  Term,  1846,  and  that  learned  judge  left  it  to  the  juiy  to 
say  whether  they  thought  the  defendant  had  acted  in  the  oond 
fide  belief  that  he  was  pursuing  his  duty  under  the  statute,  or 
whether  they  would  infer  from  his  subsequent  declaration  and 
conduct,  that  the  course  taken  by  him  with  reference  to  the  sale 
was  dictated  by  a  malicious  intention  to  inflict  an  injury  on  the 
plaintiff.  The  jury  returned  a  verdict  for  plaintiff,  leave  being 
reserved  to  defendimt  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  of  malice  to  go 
to  the  jury.  On  motion  according  to  leave,  the  rule  was  made 
absolute.  Lord  Chief  Justice  Wilde,  in  giving  judgment, 
said,— 

''  It  seems  to  have  been  admitted,  and  indeed  it  could  not  well 
have  been  denied,  that  proof  of  actual  malice  was  requisite  to  sustain 
the  action.  The  declaration  is  framed  with  reference  to  that  view  of 
the  law.  On  the  part  of  the  defendant  it  has  been  insisted  that 
not  only  was  there  no  evidence  that  would  warrant  the  jury  in  in- 
ferring actmil  malice,  but  that  there  was  none  that  the  judge  was 
warranted  in  submitting  to  them.  In  determining  the  question, 
regard  must  be  had  to  the  situation  of  the  defendant :  he  was  not  a 
mere  volunteer,  impertinently  and  intrusiveljr  interfering  with 
another  man's  concerns,  having  no  duty  or  obligation  of  any  sort 
imposed  upon  him ;  he  was  a  surveyor,  appointed  under  an  Act  of 
Parliament  to  perform  duties  of  a  very  important  character, — to  see 
that  all  persons  employed  in  constructing  buildings  in  the  district 
for  which  he  acted,  duly  conformed  to  the  provisions  of  the  Act."' 

The  defendant  in  this  case  took  a  wrong  view  of  the  con- 
straction  of  the  Act,  but  as  he  acted  under  a  bond  fide  sense  of 
duty,  it  was  held  that  malice  could  not  be  inferred  from  that. 

The  last  case  is  Somerville  v.  Hawkins,  20  Law  J.  (N.  S.) 
C.  P.  131.  The  facts  sufficiently  appear  from  the  judgment  of 
the  Court  on  a  motion  for  a  new  trial,  delivered  by  Mr.  Justice 
Maule,  which  is  here  given  at  length  :— r- 

"  This  was  an  action  for  words  imputing  theft,  spoken  by  the  de- 
fendant of  the  plaintiff.  The  defendant  pleaded  not  guilty,  and  a 
justification.  At  the  trial,  before  Wilde,  C.J.,  it  appeared  that  the 
plaintiff  had  been  dismissed  on  a  charge  of  theft ;  that  he  afterwards 
came  to  the  defendant's  house,  and  had  some  communication  with  the 
defendant's  servants,  and  that  the  words  in  question — '  I  have  dis- 
missed that  man  for  robbing  me :  do  not  speak  to  him  any  more,  in 
public  or  in  private,  orl  shaB.  think  you  as  bad  as  him,' — were  spoken 
by  the  defendant  to  his  servants.  The  Lord  Chief  Justice  was  of 
opinion  that  this  was  a  privileged  communication,  and  that  the  verdict 
must  be  fcmnd  £(h^  the  defend^t  on  the  general  issue,  but  offered  to 
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go  on  and  try  the  issue  on  the  justification.  This  the  plaintiff  de* 
clined,  and  thereupon  the  Lord  Chief  Justice  directed  a  nonsuit  ta 
be  entered.  The  plaintiff  having  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  it  was  contended  for  the  plaintiff,  upon 
the  argument  on  showing  cause,  that  the  Lord  Chief  Justice  was 
mistaken  in  both  respects ;  L  e,  that  the  communication  was  not  pri- 
vileged, and  that  there  was  evidence  of  malice.  But  we  think  tnat 
the  case  falls  within  the  class  of  privileged  communications,  which  is 
not  so  restricted  as  it  was  contended  on  behalf  of  plaintiff.  It  com- 
prehends all  cases  of  communications  made  hondjide  in  performance 
of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the 
interests  of  the  party  using  the  words.  In  this  case,  supposing  the 
defendant  himself  to  believe  the  charge, — a  supposition  always  to  be 
made  when  the  question  is  whether  a  communication  be  privileged  or 
not, — it  was  the  duty  of  the  defendant,  and  also  his  interest,  to  prevent 
his  servants  from  associating  with  a  person  of  such  a  character  as  the 
words  imputed  to  the  plaintiff,  as  such  association  might  reasonably 
be  apprehended  to  be  likely  to  be  followed  by  injurious  consequences, 
both  to  the  servants  and  to  the  defendant  himself  We  think,  there- 
fore, the  communication  in  question  wns  privileged,  i,  e.  it  was  made 
under  circumstances  which  rebut  the  presumption  of  n^alice,  which 
would  otherwise  arise  from  the  nature  of  the  words  used.  That 
presumption  being  rebutted,  it  was  for  the  plaintiff  to  show  affirma- 
tively that  the  words  were  spoken  maliciously ;  for  the  question  being 
one  the  affirmative  of  which  lies  on  the  plaintiff,  must,  in  the  absence 
of  evidence,  be  determined  in  favour  of  defendant.  On  considering 
the  evidence  in  this  case,  we  cannot  see  that  the  jury  would  have 
been  justified  in  finding  that  the  defendant  acted  maliciously.  It  is 
true  that  the  facts  proved  are  consistent  with  the  presence  of  malice, 
as  well  as  with  its  absence.  But  this  is  not  sufficient  to  entitle  the 
plaintiff  to  have  the  question  of  malice  left  to  the  jury ;  for  the 
existence  of  malice  is  consistent  with  the  evidence  in  aU  cases,  except 
those  in  which  something  inconsistent  with  malice  is  shown  in  evi- 
dence ;  so  that  to  say  that,  in  all  cases  where  the  evidence  was  con- 
sistent with  malice,  it  ought  to  be  left  to  the  jury,  would  be,  in  effect, 
to  say  that  the  jury  might  find  malice  in  any  case  in  which  it  was  not 
disproved,  which  would  be  inconsistent  with  the  admitted  rule  that, 
in  cases  of  privileged  communications,  malice  must  be  proved,  and 
therefore  its  absence  presumed  till  such  proof  is  given.  It  is  cer- 
tainly not  necessary,  in  order  to  enable  a  plaintiff  to  have  the  ques- 
tion of  malice  submitted  to  the  jury,  that  the  evidence  should  be 
such  as  necessarily  leads  to  the  conclusion  that  malice  existed,  or 
that  it  should  be  inconsistent  with  the  non-existence  of  malice ; 
but  it  is  necessary  that  the  evidence  should  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  existence  than  with  its  non- 
existence. In  the  present  case,  the  evidence,  as  it  appears  to  us, 
does  not  raise  any  probability  of  malice,  and  is  quite  as  consistent 
with  its  absence  as  with  its  presence ;  and  considering,  as  we  have 
before  observed,  that  the  mere  possibility  of  malice  which  is  found  ia 
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this  case,  and  in  all  cases  where  it  is  not  disproved,  would  not  be 
sufficient  to  justi^  a  juiy  in  finding  for  the  plaintiflf,  we  think  the 
Lord  Chief  Justice  was  right  in  not  leaving  the  question  to  them, 
and,  consequently,  that  this  rule  must  be  discharged.** 

It  will  be  seen  that  these  cases  confirm  the  principle  laid 
down  hj  Coltman  and  Cresswell^  JJ.^  in  Coxhead  v.  Richards. 
In  Blackham  v.  Pugh^  Pater  v.  Baker,  and  Somerville  r.  Haw- 
kins, the  respective  defendants  were  more  or  less  interested  in 
the  communications  n^ade  hj  them,  and  were  therefore  held 
excused.  Blackham  v.  Pugh  is  indeed  a  strong  case  in  favour 
of  making  the  rule  absolute  in  Coxhead  v,  Richards ;  for  there 
the  opinion  of  Cresswell,  J.,  was  against  the  defendant,  and 
Lord  Denman,  on  the  second  trial,  although  he  felt  bound 
by  the  decision  pronounced  by  the  Court,  entertained  con- 
siderable doubt  as  to  the  soun<hiess  of  that  decision;  and  the 
case  of  Blagg  v.  Sturt  shows  that  the  Court  of  Queen's  Bench, 
at  all  events,  is  not  disposed  to  include  voluntary  statements 
within  the  category  of  privileged  communications. 

Note. — Since  the  above  remarks  were  written,  the  case  of  Fennell 
r.  Adams  has  been  tried  before  Lord  Campbell,  at  the  sittings  after 
Tnnity  Term,  2drd  June,  1853.     Plaintiff  was  the  surgeon  of  a 
society  for  assisting  poor  women  in  their  lying-in,  and  defendant  was 
the  incumbent  of  the  parish.     Complaints  had  been  made  that 
plaintiff  had  not  been  sufficiently  attentive  to  the  patients  of  the 
charity  under  his   care ;   and  to  justify  himself,   he    published  a 
circular,  and  distributed  it  among  the  ladies  in  the  parish.     In  con- 
sequence, a  meeting  of  the  lady-subscribers   was  called,  at  which 
defendant  attended   (though    he   had  never   before  attended  any 
meetings  of  the  society),  and  took  the  chair.     The  words  complained 
of  were  made  use  of  by  defendant  at  the  meeting,  in  commenting  on 
plaintiff's  circular.     Lord  Chief  Justice  Campbell,  in  summing  up, 
told  the  jury,  that  if  the  defendant  had  acted  bond  fide  in  going  to 
the  meetiQg,  and  took  the  chair  with  the  concurrence  of  those  who 
attended,  the  communication  he  then  made  was  privileged ;  but  if  he 
was  acting  from  a  malicious  motive,  and  intruded  himself  where  he 
had  no  business,  he  must  be  made  responsible  for  what  he  said.     The 
jury  found  for  defendant  on  the  general  issue. 

c.  h.  compton. 

The  Common-law  Liability  of  a  Common  Carrier  may  b£ 
LiMiTEu  BY  A  Special  Contract. 

Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company,  21  Law  J. 
(N.  8.)  Exch.  261. 

This  was  an  action  on  the  case ;  the  declaration  stated  that  the 
defendants  were  the  owners  of  the  Lancashire  and  Yorkshire 
fiailway,  and  were  possessed  of  engines^  horse-boxes^  &c.  for 
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conveying  passengers^  horses^  cattle^  kc,  on  the  railway^  as 
common  carriers ;  that  the  plaintiff  delivered  to  the  defendants 
a  horse^  to  be  carried  by  them  for  hire,  in  a  horse-box,  on  the 
railway  from  Wakefield  to  Knottingley,  subject  to  certain  con- 
ditions assented  to  by  the  plaintiff,  and  contained  in  a  notice  at 
the  foot  of  the  ticket,  or  waybill  of  the  railway  company,  for 
the  conveyance  of  the  horse,  and  which  was  in  these  words : — 
''This  ticket  is  issued  subject  to  the  owners  undertaking  all 
risks  of  conveyance  whatsoever,  as  the  company  will  not  be 
responsible  for  any  injury  or  damage  (howsoever  caused)  occur- 
ring to  live  stock  of  any  description,  travelling  upon  the  Lan« 
cashire  or  Yorkshire  Railway,  or  in  their  vehicles/'  That  whilst 
the  horse  was  in  the  custody  of  the  defendants,  and  through 
the  improper  conduct  and  gross  negligence,  and  from  the  want 
of  proper  care,  skill,  and  diligence,  on  the  part  of  the  defend- 
ants, the  horse-bot  was  propelled  on  the  railway  against  certain 
trucks,  with  so  great  violence  that  the  horse  was  seriously 
damaged,  and  died  in  consequence  thereof. — Plea — Not  guilty. 

Verdict  for  the  plaintiff. 

On  motion  in  arrest  for  judgment :  Held,  that  the  declara- 
tion disclosed  no  cause  of  action. 

"  In  a  state  of  society  such  as  that  we  live  in,  in  which  we  are 
supplied  with  the  necessaries  and  conveniences  of  life,  by  an  inter- 
change of  the  produce  of  the  soil  and  industry  of  every  part  of  the 
world,  so  much  property  must  be  entrusted  to  carriers,  that  it  is  of 
great  importance  that  the  laws  relating  to  the  carriage  of  goods 
should  be  rendered  simple  and  intelligible."* 

True  as  were  these  words  of  Ch.  J.  Best,  when  spoken  by 
him  in  the  year  1828,  surely  the  increased  importance  of  a 
carrier's  liability  in  the  year  1853,  will  justify  "  a  leading  case*' 
being  devoted  to  the  subject. 

We  will  consider,  1st,  Who  is  a  common  carrier?  2nd,  What 
is  the  liability  of  a  carrier  at  Common-Law  ?  3rd,  How  that 
liability  could  be  affected  by  notice  ?  4th,  The  provisions  of  the 
Carriers'  Act,  and  their  effect ;  and  5th,  The  liability  of  railway 
companies  when  limited  by  a  special  contract. 

A  common  carrier  is  a  person  who  carries  the  goods  of  others 
from  place  to  place  for  hire,  as  a  public  employment ;  he  must 
undertake  to  carry  goods  for  the  public  generally,  and  indiffer- 
ently, and  he  must  hold  himself  out  as  ready  to  do  so  by  way 
of  business.  In  Gisbom  v.  Hurst,  1  Salk.  249,  it  was  resolved, 
— "  That  any  man  undertaking  for  hire,  to  carry  the  goods  of 
all  persons  indifferently,  is  a  common  carrier.''    And  under  this 

^  Judgment  in  Siley  t;.  Horae,  5  Bing.  217. 
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definitiou  oome  the  proprieton  of  ships^  barges,  Bick  v.  Knee- 
land,  2  Cro.  Jac.  3a0;  lighten,  Ingatet;.  Christie,  2  C.  &  K.  61; 
8ti^  waggons,  railways,  Pickford  v.  Grand  Jimction  Railway 
Company,  10  Mee.  &  W.  399 ;  Johnson  t;.  the  Midland  Railway 
Company,  18  Law  J.  (N.  S.)  Ezch.  866,  and-  other  means  for 
the  pnbUc  conveyance  of  goods.  In  order  to  render  a  person  a 
eoimman  carrier^  he  must  convey  goods,  the  conveyance  of  pas- 
sengers not  rendering  the  conveyer  a  common  carrier  (Bac. 
Abridg.  Carriers  (A),  Christies.  Onggs, 2  Camp.  79) ;  coach  pro- 
prietors, therefore,  are  not  common  carriers,  in  respect  to  the 
passengers  they  convey,  but  are  so  in  relation  to  their  luggage. 
Bac.  Abiidg.  Carriers  (A). 

By  the  custom  of  the  realm,  a  common  carrier  is  an  insurer, 
Biley  v.  Home,  5  Bing.  217.  He  insures  the  safe  delivery,  at 
all  events,  of  the  goods  intrusted  to  him  to  be  carried.  Apart 
from  any  contract,  there  is  a  primary  obligation  that  he  must 
run  the  risk  of  all  negligence,  of  all  accidents,  even  if  inevitable, 
and  of  aU  circumstances  except  those  resulting  from  two  causes, 
the  act  of  God,  and  the  queen's  enemies. 

By  the  term  '^  acts  of  Grod,''  must  be  understood  acts  over 
which  man  can  exercise  no  control,  and  the  losses  proceeding 
from  which  no  human  prudence  could  foresee  or  care  prevent. 
Losses  arising  from  lightning,  tempests,  earthquakes,  shipwrecks, 
floods,  landsUps,  and  the  like,  would  be  considered  as  the  act  of 
God ;  but  an  accident,  even  if  inevitable,  would  be  otherwise. 
So  a  carrier  has  been  held  liable  for  loss  occasioned  by  fire. 
Gatliflfe  V.  Bourne,  4  Bing.  N.  C.  314—332;  Bourne  v.  Gatliffe 
(in  error),  8  Scott  N.  R.  604  j  Hyde  v.  Trent  and  Mersey  Navi- 
gation Company,  5  T.  Rep.  889;  Froward  r.  Kttard,  1  T. 
Rep.  27,  in  which  case  Lord  Mansfield,  in  delivering  judgment, 
says  \- — 

"  The  question  is,  whether  the  common  carrier  is  liable  in  the  case 
of  fire  ?  It  appears  from  all  the  cases  for  100  years  back,  that  there 
are  events  for  which  the  carrier  is  liable,  independent  of  his  contract. 
B7  the  nature  of  his  contract,  he  is  liable  for  all  due  care  and  dili- 
gence ;  and  for  any  negligence  he  is  suable  on  his  contract.  But 
there  is  a  further  degree  of  responsibility  by  the  custom  of  the  realm, 
that  is,  by  the  common  law ;  a  carrier  is  in  the  nature  of  an  insurer. 
It  \&  laid  down  that  he  is  liable  for  any  accident  except  by  the  act  of 
(Jod  and  the  king*s  enemies.  Now  what  is  the  act  of  God  P  I 
consider  it  to  mean  something  in  opposition  to  the  act  of  man,  for 
everything  is  the  act  of  God  that  happens  by  his  permission ;  every- 
thing by  his  knowledge.  But  to  prevent  litigation,  collusion,  and 
the  necessity  of  going  into  circumstances  impossible  to  be  unravelled, 
the  law  presumes  against  the  carrier  unless  he  shows  it  was  done  by 
the  king^B  en^nies,  or  by  such  act  as  could  not  happen  by  the  inter- 
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Tention  of  man,  as  storms,  lightning,  and  tempests.  In  this  case  it 
does  not  appear  but  that  the  fire  arose  from  the  act  of  some  man  or 
other ;  it  certainly  did  arise  from  some  act  of  man,  for  it  is  expressly 
stated  not  to  have  happened  by  lightning.  The  carrier,  however, 
in  this  case  is  liable,  masmucn  that  he  is  liable  for  inevitable 
accident." 

The  liability,  therefore,  of  a  carrier  for  losses  occasioned  by 
fire,  seems  subject  to  the  qualification  that  if  the  fire  is  proved 
to  have  arisen  from  the  act  of  Grod,  as  from  lightning,  or  the 
rays  of  the  sun,  the  carrier  will  be  excused. 

By  ^^the  Queen! s  enemies"  are  meant  those  public  enemiea 
with  whom  the  nation  is  at  war,  and  not  mere  robbers,  rioters, 
or  insurgents  (Barclay  v.  Hygena,  E.  24,  G.  3,  B.  R.,  cited  in 
Froward  v,  Pittard,  1  T.  Rep.  33;  Morse  v.  Slue,  1  Ventr. 
190—238 ;  Proprietors  of  Trent  Navigation  v.  Wood,  3  Esp. 
127)  ;  but  pirates  are  regarded  as  queen's  enemies.  In  Coggs 
r.  Bernard,  Lord  Raymond's  Rep.  909,  Chief  Justice  Holt  ex- 
plains the  reason  of  the  liability  of  carriers  for  losses  by  theft, 
to  be 

"  A  politic  establishment  contrived  by  the  necessitjr  of  the  law  for 
the  safety  of  all  persons,  the  necessity  of  whose  affaurs  obliges  them 
to  trust  these  sorb  of  persons  that  they  may  be  safe  in  their  ways  of 
dealing,  for  else  these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealings  with  them,  by  combining  with 
thieves,  <&c.,  and  yet  doing  it  in  such  a  clandestine  manner  as  would 
not  be  possible  to  be  discovered.  And  this  is  the  reason  the  law  is 
foundea  upon  in  that  point." 

And  in  Froward  v.  Pittard,  Lord  Mansfield  says : — 
"  If  an  armed  force  come  to  rob  the  carrier  of  the  goods,  he  is 
liable  ;  and  a  reason  is  given  in  the  books,  which  is  bad,  viz.,  that  he 
ought  to  have  a  sufficient  force  to  repel  it ;  but  that  would  be  im- 
possible in  some  cases,  as,  for  instance,  in  the  riots  in  the  year  1780. 
The  true  reason  is  for  fear  it  may  give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed  on  purpose,  and  share  the  spoil." 

Our  law,  in  this  respect,  differs  from  the  law  of  those  countries 
the  jurisprudence  of  which  has  its  origin  in  the  Roman  law,  for 
in  those  countries  carriers  are  not  liable  for  loss  occasioned  by 
thefts  committed  by  armed  robbers,  and  with  superior  power. 
Pardessus,  Droit  Com.,  pt.  2,  tit.  7,  ch.  5,  art.  537 — 555  ;  Code 
Civile,  art.  1782,  1786,  1952;  and  so  it  was  in  this  country 
until  the  reign  of  Elizabeth,  Jones  on  Bailments,  103 — 107. 

In  a  late  case,  where  the  contract  was  to  carry  safely,  "  the 
acts  of  robbers''  being  amongst  other  things  excepted,  it  was 
held,  having  relation  to  the  circumstances  of  the  case,  that  the 
word  "  robbers "  meant  a  stealing  with  violence  flatrociniumj. 
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and  not  a  mere  theft  {fartvmi)^  (De  Rothschild  v.  The  Royal 
Mail  Steam  Packet  Company^  7  £xch.  734). 

The  liability  of  the  carrier  being  thus  broad^  it  is  evident  that 
he  must  oftentimes  have  sustained  heavy  losses^  and  that  when 
parcels  containing  articles  of  great  value  were  intrusted  to  him 
to  convey^  he  bore  a  risk  vastly  disproportionate  to  the  sum  paid 
for  the  carriage.  For  the  purpose  of  lessening  this  liability  and 
risk^  a  practice  sprung  into  existence  of  fixing  notices  in  the 
booking-offices  and  other  public  places  used  by  carriers^  stating 
that  no  liability  would  be  incurred  in  respect  to  the  conveyance 
of  articles  exceeding  a  certain  amount  in  value^  unless  notice 
was  given  of  their  value,  and  a  proportionate  increased  sum  for 
carriage  paid  thereon.  The  legality  of  these  notices  was  at  first 
doubted,  but  soon  became  estabUshed  beyond  question ;  in  fact 
they  were  recommended  by  Lord  Coke,  in  Southcote^s  case,  4 
Rep.  487,  where  he  says : — 

"  NoTA. — Reader,  it  is  good  policy,  if  goods  are  delivered  to  one  to 
be  delivered  over,  to  provide  for  himself  in  such  special  manner,  for 
doubt  of  being  charged  of  his  general  acceptance,  which  implies  that 
he  takes  upon  him  to  do  it." 

See  also  Morse  v.  Slue,  1  Ventr.  Rep.  238;  Nicholson  v. 
Willan,  5  Ea^t  507;  Clay  v,  Willan,  1  H.  Bl.  298;  Garnett  v. 
Willan,  5  B.  &  A.  53;  Wyld  v.  Pickford,  8  Mee.  &  W.  443; 
Riley  v.  Home,  5  Bing.  217. 

It  seems  in  the  first  instance  to  have  been  held  that  the 
notice,  if  sufficient  in  terms,  would  exempt  the  carrier  from  all 
liability,  whatever  might  have  been  his  conduct  (Nicholson  v. 
Willan,  5  East.  507 ;  Clay  v.  Willan  and  others,  1  H.  B.  298).  It 
was  soon,  however,  ruled  that  if  the  carrier  were  guilty  of  a 
misfeasance,  or  divested  himself  of  his  character  of  carrier,  then 
the  notice  would  not  protect  him,  and  he  would  be  liable  for  the 
injury  sustained.  Beck  v.  Evans,  16  East.  244;  Sleat  v.  Fagg, 
5  B.  &  A.  342;  Smith  v.  Home,  2  B.  Moore,  18;  Garnett  v. 
Willan,  5  B.  &  A.  53,  where  Bayley,B.,  in  delivering  judgment, 
says: — 

"  The  notice  given  in  this  case,  was  that  the  carrier  would  not  be 
answerable  for  parcels  containing  certain  specified  articles,  nor  for 
any  parcel  above  the  value  of  5Z.  if  lost  or  damaged,  unless  an  insu- 
rance were  paid.  The  question  then  is,  what  is  the  fair  meaning  of  the 
words  lost  or  damaged  ?  In  their  largest  sense  they  would  compre- 
hend any  case  where  the  goods  were  lost  or  damaged  by  the  will  or 
act  of  the  carrier,  or  of  his  servant,  even  if  he  threw  awa^  the  parcel 
intrusted  to  his  care.  For  in  that  case,  it  certainly  might  be  said 
to  be  lost.  It  seems  to  me,  howerer,  that  this  is  not  the  fair  and 
reasonable  construction  of  those  words  in  this  notice.     Such  a  con- 
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gtruction  would  certainly  be  wholly  incoiudstent  with.ieveral  decided 
cases.  The  true  construction  of  the  notice  seems  to  me  to  be  this, 
that  the  carrier  is  not  to  be  protected  by  the  words  lost  or  damaged, 
if  he  divest  himself  wilfully  of  the  charge  of  the  parcel  intrusted  to 
his  care.  The  words,  lost  or  damaged,  ought  to  be  qualified  thus, 
the  carrier  himself  doing  nothing  by  his  own  voluntary  act  or  the  act 
of  his  servant,  to  divest  himseLT  of  the  charge  of  carrying  the  goods 
to  the  ultimate  place  of  destination." 

Even  this  qualification  was  not  sufficiently  extensive^  for  it 
was  held  in  numerous  cases  that,  notwithstanding  a  notice^  the 
caxrier  would  be  liable  in  the  case  oi  gross  negligence  by  him  c* 
his  servants  (see  Bodenham  v.  Bennett,  4  Price,  31 ;  Birkett  r» 
WiUan,  2  B.  &  A.  342).  In  Eiley  v.  Home,  5  Bing.  217,  224> 
Best,  C.  J.,  says : — 

"  Although  a  carrier  may  prove  that  the  owner  of  goods  knew  that 
the  carrier  had  limited  his  responsibility  by  a  sufficient  notice,  yet  if 
a  loss  be  occasioned  by  gross  negligence,  the  notice  will  not  protect 
him.  Every  man  that  undertakes  for  a  reward  to  do  any  service, 
obliges  himself  to  use  due  diligence  in  the  performance  of  that  ser- 
vice. Independently  of  his  responsibility  as  a  insurer,  a  carrier  is 
liable  for  gross  negligence.  The  jury  are  to  decide  what  is  gross 
negligence.  We  may,  however,  observe  that  the  most  anxiously 
attentive  person  may  slip  into  inadvertence  or  want  of  caution. 
Such  a  slip  would  be  negligence,  but  not  such  a  degree  of  negligence 
as  would  deprive  a  carrier  of  the  protection  of  his  notice.  The  notice 
will  protect  nim,  unless  the  jury  think  that  no  prudent  person  having 
the  care  of  an  important  concern  of  his  own,  would  have  conducted 
himself  with  so  much  inattention  or  want  of  prudence  as  the  carrier 
has  been  guilty  of." 

The  question  of  what  was  or  was  not  gross  negligence  often 
arose,  and  it  was  at  length  decided  that  gross  negligence  meant 
nothing  more  than  negligence. 

The  result  of  the  authorities  was  ftilly  discussed  in  the  case  of 
Wyld  V,  Kckford  and  another,  8  Mee  &  W.  443.  That  was  an 
action  for  negligence,  in  respect  to  the  delivery  of  certain  maps 
intrusted  by  the  plaintifl*  to  the  defendants  to  carry.  The  defend- 
ants pleaded  that  at  the  time  of  the  delivery  of  the  maps  to 
them  they  were  common  carriers  for  hire,  and  that  at  the  time 
of  the  delivery  they  gave  notice  to  the  plaintiff  that  they,  the 
defendants,  would  not  be  responsible  for  the  loss  of,  or  damage 
done  to,  certain  goods  and  chattels  delivered  to  them  for  the 
purpose  of  carriage,  and  amongst  others,  maps,  unless  the  same 
were  insured  according  to  their  value;  that  the  maps  were 
accepted  by  them  subject  to  this  notice,  and  that  they  were  not 
insured.     To  this  plea  there  was  a  demurrer  in  giving  judgment. 
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on  which  Mr.  Baron  Parke  reviewed  the  cases  on  the  subject 

as  follows : — 

"  Upon  reviewing  the  cases  on  this  subject,  the  decisions  and  dicta 
will  not  be  found  to  be  altogether  uniibrm,  and  some  uncertainly 
still  remains  as  to  the  true  ground  on  which  cases  are  taken  out  of 
the  operation  of  these  notices.  In  Bodenham  v,  Bennett,  Mr.  Baron 
Wood  considers  that  the  notices  were  introduced  for  the  purpose  of 
protecting  carriers  from  extraordimuy  events,  and  not  meant  to 
exempt  them  from  due  and  ordinary  care.  On  the  other  hand,  in 
some  cases  it  has  been  said  that  the  carrier  is  not  by  his  notice  pro- 
tected from  the  consequences  of  misfeasance^  Lord  "llllenborougD  in 
Beck  V.  Evans  ;  and  that  the  true  construction  of  the  words  *  lost  or 
damaged/  in  such  notice,  is  that  the  carrier  is  protected  from  the 
consequences  of  negligence  or  misconduct  in  the  carriage  of  goods, 
but  not  if  he  divests  himself  whollv  of  the  charge  committed  to  his 
care,  and  of  the  character  of  earner,  Bayley  and  Holroyd,  J  J.,  in 
Ghurrett  v.  Willan.  In  many  other  cases,  it  is  said,  he  is  still  respon- 
sible  for  '  gross  negligence,'  but  in  some  of  them,  that  term  has  oeen 
defined  in  such  a  way  as  to  mean  ordinary  negligence,  that  is,  the 
want  of  such  care  as  a  prudent  man  would  take  of  his  own  property. 
Best,  J.,  in  Batson  v.  Donovan,  4  B.  &  Aid.  30,  and  Dallas,  C.  J.,  in 
Duff  17.  Dodd,  3  Brod.  &  B.  182.  The  weight  of  authority  seems  to 
be  in  favour  of  the  doctrine,  that  in  order  to  render  a  carrier  liable 
after  such  a  notice,  it  is  not  necessary  to  prove  a  total  abandonment 
of  that  character,  or  an  act  of  wilful  misconduct,  but  that  it  is 
enough  to  prove  an  act  of  ordinary  negligence,  gross  negligence  in 
the  sense  in  which  it  has  been  understood  in  the  last-mentioned 
cases ;  and  that  the  effect  of  a  notice  in  the  form  in  which  it  is  stated 
in  the  plea,  is  that  the  carrier  will  not,  unless  he  be  paid  a  premium, 
be  responsible  for  all  events  (other  than  the  act  of  Ood  and  the 
Queen's  enemies),  by  which  loss  or  damage  to  the  owner  may  arise, 
against  which  events  he  is  by  Common  Law  a  sort  of  insurer ;  but 
s^  he  undertakes  to  carry  from  one  place  to  another,  and  for  some 
reward  in  respect  to  the  carriage,  and  is  therefore  bound  to  use 
ordinary  care  in  respect  to  the  goods,  and  their  conveyance  to  and 
delivery  at  their  place  of  destination,  and  in  providing  proper  vehicles 
for  their  carriage ;  and  after  such  a  notice,  it  may  be  that  the  burthen 
of  proof  of  damage  or  loss  by  the  want  of  such  care  would  lie  on  the 
plaintiff." 

This  judgment  was  fully  supported  by  that  of  Lord  Denman 
in  Hinton  v.  Dibbin,  2  Q.  B,  646,  661,  where  it  is  laid  down — 

"Again,  where  we  find  gross  negligence  made  the  criterion  to 
determine  the  liability  of  a  carrier  who  has  given  the  usual  notice,  it 
might  perhaps  have  been  reasonably  expected  that  something  like  a 
d^nite  meaning  would  have  been  given  to  the  expression.  It  is 
believed,  however,  that  in  none  of  the  numerous  cases  upon  this  sub- 
ject is  any  such  attempt  made ;  and  it  may  be  well  douoted  whether 


160  New  Leading  Cases. 

between  gross  negligence  and  negligence  merely,  any  intelligible 

distinction  exists." 

The  effect  of  giving  a  notice  seems,  therefore,  to  have  gone 
no  further  than  to  protect  the  carrier  from  mere  accidents ;  for 
if  eithei'  he  or  his  servants  were  guilty  of  negligence,  he  would 
be  liable,  notwithstanding  the  notice  to  the  contrary.  But  the 
carrier  would  not  be  liable  if  there  had  been  any  fraud  in  the 
person  employing  him  to  carry.  As  to  how  far  the  bare  con- 
cealment of  the  nature  and  vsJue  of  the  goods  intrusted  to  the 
carrier  to  be  carried  is  to  be  regarded  as  evidence  of  fraud,  is 
a  question  of  some  difl&culty,  not  very  clearly  decided  by  the 
cases  on  the  subject.  If  no  notice  were  given,  there  seems  no 
duty  upon  the  employer  to  state  the  nature  of  the  goods  depo- 
sited, the  carrier  by  his  Common  Law  liability  undertaking  to 
carry  all  packages,  of  whatever  value,  brought  to  him,  and  to 
run  all  risk.  This  seems  to  be  clearly  established  by  the  judg- 
ment of  Mr.  Baron  Parke  in  Walker  v.  Jackson,  10  Mee.  &  W. 
161,  168,  where  he  says : — 

"  And  I  take  it  now  to  be  perfectly  well  understood,  according  to 
the  majority  of  opinions  upon  the  subject,  that  if  anything  is  delivered 
to  a  person  to  be  carried,  it  is  the  duty  of  the  person  receiving  it  to 
ask  such  questions  about  it  as  may  be  necessary ;  if  be  ask  no  ques- 
tions, and  there  be  no  fraud  to  give  the  case  a  false  complexion,  on 
the  delivery  of  the  parcel  he  is  bound  to  carry  the  parcel  as  it  is. 
It  is  the  duty  of  ^he  person  who  receives  it,  to  ask  questions ;  if  they 
are  answered  improperly,  so  as  to  deceive  him,  then  there  is  no 
contract  between  the  parties ;  it  is  a  fraud  which  vitiates  the  contract 
altogether." 

If,  however,  there  were  a  notice  given  by  the  carrier,  to  the 
effect  that  he  would  not  be  liable  in  respect  to  goods  above  a 
certain  value,  unless  they  were  insured  at  a  higher  price,  and  if 
the  person  intrusting  such  goods  to  him  did  not  inform  him  of 
their  high  value,  in  such  case  the  carrier  would  not  be  liable  for 
any  loss,  at  least  unless  he  shall  have  been  guilty  of  a  misfeas- 
ance. In  Batson  v.  Donovan,  4  B.  &  A.  21,  a  carrier  had  given 
notice  that  he  would  not  be  liable  for  the  safe  delivery  of  certain 
parcels,  unless  they  were  entered  and  paid  for  accordingly.  The 
plaintiff,  with  knowledge  of  the  notice,  sent  a  parcel  containing 
notes  of  a  great  value,  without  informing  him  of  such  value  or 
paying  the  extra  pharge;  and  it  was  held  in  an  action,  brought 
by  the  plaintiff  against  the  carrier  on  account  of  the  notes  being 
lost,  that  such  concealment  amounted  to  a  fraud,  and  that  the 
plaintiff  was  thereby  precluded  from  recovering.  The  defendant, 
it  is  true,  had  been  guilty  of  negligence,  but  the  Court  inclined 
to  the  opinion  that  it  would  require  a  misfeasance  to  render  him 
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liable^  in  the  face  of  the  plaintiff^s  deceit.  Aiid  so  it  was  held 
in  Sleat  v.  Fagg,  5  B.  &  A.  342.  See  also  Gibbon  v,  Paynton, 
4  Burr,  2298;  Oayr.  Willan,  1  H.  Bl.  298;  Izett  v.  Mountain, 
4  East.  371 ;  Clarke  v.  Gray,  6  East.  564.  In  Riley  v.  Home, 
Best,  C. J.,  says : — 

'^  It  may  be  collected  from  these  authorities,  that  it  is  the  duty  of 
the  carrier  to  inquire  of  the  owner  as  to  the  value  of  his  goods,  and 
jf  he  neglects  to  make  such  inquiry,  or  to  make  a  special  acceptance, 
and  cannot  prove  knowledge  of  a  notice  limiting  his  responBibility,  he 
is  responsible  for  the  full  value  of  the  goods  entrusted  to  him,  how- 
ever great  it  may  be.'* 

Notwithstanding,  therefore,  the  dictum  of  Mr.  Baron  Parke  in 
Walker  v.  Jackson  (in  which  case  no  notice  had  been  given),  it 
seems  that,  where  knowledge  of  the  notice  is  brought  home  to 
the  person  employing  the  carrier,  and,  in  deceit  of  such  notice, 
the  high  value  of  the  articles  sent  is  not  communicated  to  the 
carrier,  he  will  not  be  liable  for  the  loss  of  them,  unless  he  be 
guilty  of  a  misfeasance.  And  the  reason  seems  to  be,  that 
whether  an  extra  charge  be  paid  or  not,  the  carrier  is  entitled 
to  know  the  value  of  the  goods  entrusted  to  him,  in  order  that 
he  might  exercise  a  care  proportioned  to  such  value,  and  if, 
notwithstanding  the  notice,  that  be  not  done,  a  concealment 
amounting  to  a  firaud  exists. 

It  was  not  sufficient  that  the  carrier  should  exhibit  the  notice 
in  a  conspicuous  place,  the  knowledge  of  its  contents  must  in  all 
cases  be  shown  to  have  reached  the  party  sending  the  goods 
before  he  could  be  affected  by  it  (Kerr  v.  Willan,  6  M.  &  S. 
150,  S.  C;  2  Stark.  53;  Davis  v.  Willan,  2  Stark.  279; 
Rowley  v.  Home,  3  Bing.  2 ;  Walker  v.  Jackson,  10  M.  &  W, 
170). 

The  Common-Law  liability  of  the  carrier  being  thus  some- 
what undefined,  and  actions  in  respect  to  it  being  of  constant 
occurrence,  the  Legislature  sought  to  remedy  the  evil  bypassing 
the  11  Geo.  4,  and  1  Will.  4,  c.  68,  which  in  its  preamble 
recites,  that  by  reason  of  the  frequent  practice  of  bankers  and 
others  of  sending  by  public  conveyances,  for  hire,  money  and 
other  articles  of  great  value  compressed  in  a  small  compass,  and 
that  carriers  had  been  exposed  to  great  risk  and  responsibility, 
and  had  sustained  great  loss  by  the  omission  of  the  senders  to 
give  notice  of  the  contents  of  such  parcels,  and  that  difficulty 
arose  in  proving  knowledge  of  the  notices  given  by  the  carriers, 
limiting  their  liability ;  and  then  proceeds  to  enact : — 

"  That  after  the  passing  of  this  act,  no  mail-contractor,  stage-coach 
proprietor,  or  other  common  carrier  by  land  for  hire,  shall  be  liable 
for  the  loss  of,  or  injury  to,  any  articles  of  the  following  description, 

VOL.  L.    NO.  C.  M 
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— *gold  or  silver  coin  of  this  realm,  or  of  any  foreign  state,  or  any 
gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any 

Srecious  stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any 
escription,  trinkets  (see  Davey  v.  Mason,  Car.  &  M.  45),  bills, 
notes  of  the  Qt)vemor  and  Companv  of  the  Banks  of  England,  Scot- 
land, and  Ireland  respectively,  or  of  anv  other  bank  in  Q-reat  Britain 
or  Ireland,  orders,  notes,  or  securities  fer  payment  of  money,  English 
or  foreign  stamps,  maps,  writings,  title-deeds,  paintings,  engravings, 
pictures,  gold  and  silver  plate,  or  plated  articles,  glass  (see  Owen  i^ 
Burnett,  2  C.  d^  M.  353),  china,  silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought  up  or  not  wrought  up  with 
other  materials  (see  Davey  v.  Mason,  Car.  &  M.  45),  furs  (see  May* 
hew  9.  Nelson,  6  C.  &  P.  58),  or  lace,  or  any  of  them,  contained  in 
any  parcel  or  package  which  shall  have  been  delivered,  either  to  be 
carried  for  hire,  or  to  accompany  the  person  of  any  passenger,  in  any 
mail  or  stage  coach,  or  other  public  conveyance,  wnen  the  value  of 
such  article  or  articles,  or  property  aforesaid,  contained  in  such  par- 
cel or  package,  shall  exceed  the  sum  of  lOZ.,  unless  at  the  time  of  the 
delivery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such 
mail-contractor,  stage-coach  proprietor,  or  other  common  carrier,  or 
to  his  or  their  book-keeper,  coachman,  or  other  servant,  for  the  pur- 
pose of  being  carried  or  of  accompanving  the  person  of  any  pass^iger 
as  flibresaid,  the  value  and  nature  of  such  article  or  articles,  or  pro» 
perty,  shall  have  been  declared  by  the  person  or  persons  sending  or 
delivering  the  same,  and  such  increased  charge  as  hereinafter  mei^ 
tioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the  person 
receiving  such  parcel  or  package." 

By  section  2,  carriers  are  empowered  to  charge  an  increased 
sum  for  the  carrii^e  of  any  of  the  above  articles,  in  accordance 
with  a  notice  afi^ed  in  a  conspicuous  part  of  the  booking-office^ 
and  that  all  parties  shaU  be  bound  by  such  notice^  without 
further  proof  of  the  same  having  come  to  their  knowledge.  By 
section  S,  the  carrier  shall  not  be  entitled  to  any  benefit  or 
advantage  under  the  Act,  unless  the  notice  be  affixed  as  above, 
but  shall  be  liable  and  responsible  as  at  Common  Law.  Section  4 
enacts,  that  in  respect  to  all  other  goods^  except  those  enume- 
rated in  section  1,  no  notice  shall  be  of  any  avail  to  limit  the 
carrier's  liability.  Section  6  enacts,  "  That  nothing  in  this 
Act  contained  shall  extend  to,  or  be  construed  to  annul  or  in 
anywise  affect^  any  special  contract  between  such  mail-co£i- 
tractor,  stage-coach  proprietor,  or  common  carrier,  or  any  other 
parties,  for  the  conveyance  of  goods  and  merchandizes.''  By- 
section  8,  the  carrier  is  still  to  remain  liable  for  any  loss  or 
injury  to  any  goods  or  articles  whatsoever  arising  from  the  felo- 
nious QCis  of  any  servant  in  his  employ ;  and  by  section  9,  the 
render  shall  not  be  able  to  recover,  in  respect  to  any  Iosq,  any 
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sum  exceeding  the  value  of  the  goods  declai*ed  by  bim^  together 
with  the  increased  charges  paid  for  the  carriage. 

The  advantages  resulting  to  the  carrier  firom  the  provisions  of 
the  above  A.ct  obviously  are  considerable.  In  respect  to  most 
articles  of  higher  value  than  10/.^  which  are  uninsured  by  the 
payment  of  a  higher  rate  of  charge^  he  can  exempt  himself  from 
risk  and  liability^  except  from  loss  occasioned  by  the  felony  of 
his  own  servants^  by  affixing  a  notice  containing  the  rate  of 
higher  charge  or  insurance  in  the  booking-office ;  at  the  same 
time,  he  is  restrained  from  affecting  his  Uability  by  any  other 
notice.  And  even  if  no  public  notice  be  affixed^  the  carrier  will 
not  be  Uable^  unless  a  declaration  shall  be  made  to  him  by  the 
sender  of  the  nature  and  value  of  the  goods  sent.  This  was 
decided^  after  full  argument^  by  the  case  of  Hart  v,  Baxendale 
(6  Exch.  769)  5  which  was  an  action  brought  to  recover  the  value 
of  certain  shawls  delivered  by  the  plaintiff  to  the  defendant  to 
be  carried.  The  defendant  pleaded^  that  the  shawls  were  of 
greater  value  than  10/.^  that  they  were  goods  coming  within  the 
first  section  of  the  Carriers  Act^  that  a  notice  required  by  the 
Act  was  affixed  in  the  defendant's  booking-office^  and  that  the 
value  or  nature  was  not  declared^  nor  the  increased  charge  de- 
manded by  the  notice  paid  by  the  plaintiff  to  the  defendant. 

BepUoation^  De  Injurid : — ^The  facts  proved  at  the  trial  were, 
that  the  defendant  was  a  common  carrier,  having  numerous 
booking-offices,  at  all  of  which  a  notice  in  accordance  with  the 
Act  was  affixed ;  the  plaintiff  sent  to  one  of  these  offices,  re- 
questing the  person  in  charge  of  it  to  send  to  the  plaintiff^s 
shop  for  a  parcel,  the  loss  of  which  was  the  subject  of  this 
action.  The  defendant  did  send  his  servant  and  cart,  and  took 
possession  of  the  parcel,  the  contents  of  which  were  of  greater 
value  than  10/.,  for  the  purpose  of  conveying  it.  The  value  and 
nature  of  the  goods  were  not  declared  in  any  way,  nor  was  any 
offer  made  to  pay  the  increased  charge  for  carriage  in  accord- 
ance with  the  rate  fixed  by  the  notice;  the  goods  were  after- 
wards lost,  when  in  the  defendant's  charge.  The  judge,  at  the 
trials  held  that,  under  such  circumstances,  the  defendant  was 
entitled  to  the  protection  of  the  Caoriers  Act,  and  directed  a 
verdict  to  be  entered  for  him.  On  motion  aft;erwards,  made  to 
enter  a  verdict  for  the  plaintiff,  the  Court  of  Exchequer  held 
that  the  defendant  was  liable,  the  non-declaration  of  value  only 
applying  in  those  cases  when  the  goods  were  delivered  at  the 
booking-office,  or  place  where  the  notice  was  attached ;  and  if 
the  carrier  sought  to  obtain  the  advantages  afforded  to  him 
by  the  Act,  he  must,  in  cases  where  the  goods  were  collected  at 
diffident  houses,  and  not  delivered  at  the  office  where  the  notice, 
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was,  give  a  special  notice,  amounting  to  a  special  contract,  to 
each  sender,  so  that  such  knowledge  may  be  conveyed  to  th^ 
employer  as  he  would  have  had  if  the  goods  had  been  delivered 
at  the  carrier^s  office. 

The  Court  of  Exchequer  Chamber,  however,  difiFered  from 
the  Court  below,  and  reversed  its  judgment.  The  effect  of  the 
judgment  in  the  Exchequer  Chamber  was^this:  the  first  section 
of  the  Carriers  Act  says,  that  the  carrier  shall  not  be  liable  for 
the  loss  of  certain  articles,  unless  at  the  time  of  their  delivery 
their  value  and  nature  shall  have  been  declared,  and  the  in- 
creased charge  mentioned  in  the  Act  paid ;  that  the  meaning  of 
the  Legislature  was,  that  all  persons  sending  goods  of  the  parti- 
cular description  and  above  the  value  in  the  Act  mentioned,  are 
bound,  if  they  wish  to  hold  the  carrier  liable,  to  declare  at  the 
time  of  the  delivery,  whether  it  was  made  at  the  cameras  office 
or  elsewhere,  the  nature  and  value  of  the  goods  sent ;  that  when 
such  information  is  given,  the  carrier  will  be  liable  if  no  notice 
were  fixed  by  him  in  his  booking-office,  but  not  so  if  the  notice 
were  affixed,  but  no  increased  charge  paid  by  the  sender  in 
accordance  with  it.  That  the  notice  was  not  required  for  the 
purpose  of  entitling  the  carrier  to  the  benefit  of  the  Act  gene- 
rally, but  only  to  enable  him  to  obtain  the  extra  charge;  and 
if  the  notice  was  not  affixed,  the  sender,  on  declaring  the  value 
of  the  goods,  may  refuse  to  pay  such  extra  charge,  and  yet  be 
entitled  to  hold  the  carrier  liable.  The  first  movement,  how- 
ever, must  come  from  the  sender,  and  if  the  declaration  of 
nature  and  value  be  not  made  by  him,  the  carrier  will  not  be 
liable  for  any  negligence  on  his  part,  although  no  notice  be 
affixed;  and  no  such  declaration  having  been  made  in  this  base^ 
judgment  was  given  for  the  defendant  (Baxendale  v.  Hart, 
6Exch.  782). 

The  declaration  of  nature  and  value  should  be  explicit  and 
clear,  and  it  is  not  sufficient  that  the  carrier  had  a  conviction  as 
to  what  the  contents  of  the  package  were  (Boys  v.  Piok,  8  Card. 
361).  But  when  it  is  said  that  the  carrier  is  exempted  from 
liability,  it  must  be  taken  as  meaning  a  liability  arising  in  respect 
to  loss  occasioned  by  his  negligence. 

It  was  argued  in  the  case  of  Hinton  v.  Dibbin,  2  Q.  B.  646, 
that  a  carrier  was  only  by  the  Act  exempted  from  losses  the 
result  of  mere  accident.  In  that  case,  goods  of  greater  value 
than  10/.  were  delivered  to  be  carried  at  a  booking-office ;  a  due 
notice  of  increased  charge  was  affixed,  but  no  declaration  of 
value  was  made  or  extra  charge  paid.  The  declaration  charged 
"  gross  and  culpable  negligence,^'  but  on  the  authority  of  the 
cases  given  above,  the  Court  of  Queen's  Bench  held  that  such 
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negligence  was  identical  witL  negligence  simply,  for  which  the 
defendant  would  not  be  liable^  the  very  object  of  the  Act  being 
to  exempt  him  from  such  liabiUty.  We  presume,  however,  that 
in  a  case  of  wilful  nusfeasance,  the  carrier,  apart  from  his 
character  as  such,  would  still  be  held  liable,  as  the  object  of  the 
statute  cannot  be  to  permit  the  carrier  to  divest  himself  by  his 
wilful  act  of  the  charge  he  has  undertaken ;  and  the  decisions 
referred  to  below  upon  the  effect  of  a  special  contract  confirm 
this  view.     See  also  Owen  v.  Burnett,  2  Cr.  &  Mee.  353. 

In  respect  to  loss  occasioned  by  the  felonious  act  of  the 
carrier's  servants,  the  rule  before  the  Act  was,  that  if  no  notice 
of  limitation  of  liability  were  given,  the  carrier  would  be  liable 
on  his  general  duty  to  carry  and  deliver  safely,  which  he  had 
failed  to  do ;  and  if  a  notice  were  given  and  no  declaration  of 
value  made,  the  question  would  be,  did  the  felony  arise  through 
the  negligence  of  the  carrier  alone,  and  if  so,  he  would  be  liable ; 
but  if  it  did  not  arise  through  that  negligence,  or  if  that  negli- 
gence had  been  induced  by  the  fraud  or  concealment,  or  any 
other  act  of  the  sender,  the  carrier  in  such  case  would  not  be 
responsible.  See  Bradley  v,  Waterhouse,  M.  &  M.  154;  Hnu- 
cane  v.  Small,  1  Esp.  815.  Then  the  Carriers  Act  says,  if 
notice  be  given,  and  no  declaration  of  value  made,  the  carrier 
shall  not  be  liable  for  any  loss,  except  that  occasioned  by  the 
felony  of  servants ;  the  effect  of  which  is,  to  retain  the  Common- 
Law  liability,  in  respect  to  negligence,  existing  before  the  statute, 
in  the  case — and  in  that  only — of  felony  by  servants;  so  that 
adnce  the  Act  it  has  been  held,  that  an  averment  that  certain 
goods  were  lost  by  the  felony  of  the  carrier's  servant  is  insuf- 
ficient to  support  an  action :  it  should  have  been,  that  there  was 
a  loss  by  felony  of  servants  occasioned  by  the  negligence  of  the 
defendant  (Butt  and  another  v.  The  Great  Western  Railway 
Company,  20  L.  J.  (N.  S.)  C.  P.  241).  The  application  of  the 
Act  had  soon  to  be  considered  in  reference  to  circumstances  not 
contemplated  at  the  time  of  its  passing.  When  railways  came 
into  general  use,  a  considerable  portion  of  their  traffic  was  found 
to  consist  of  live  stock,  the  risk  in  the  conveyance  of  which  is 
evidently  greater  than  with  ordinary  goods.  Animals  not  being 
included  in  the  first  section  of  the  Carriers  Act,  no  notice  ta 
the  public  would  be  of  any  avail  in  limiting  the  liability  of  the 
railway  company;  they  were  therefore  driven  to  employ  the 
special  contracts  authorized  by  section  6,  and  on  the  effect  of 
these  contracts  several  cases  have  arisen.  The  first  decision 
upon  them  was  in  Shaw  v.  The  York  and  North  Midland 
Railway  Company,  18  L.  J.  (N.  S.)  Q.  B.  181.  In  that  case, 
the  plaintiff  being  desirous  of  sending   some   horses  by  the 
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defendants'  railway^  went  to  the  station^  and  was  shown  three 
horse-boxes,  to  one  of  which  he  objected  as  insecnre,  whereupon 
one  of  the  defendants^  servants  endeavoured  to  remedy  the 
defect,  and  assured  the  plaintiff  that  the  box  was  quite  safe. 
The  horses  were  then  put  into  the  box,  and  the  plaintiff  paid 
for  their  conveyance,  on  doing  which,  he  received  from  the 
clerk  of  the  defendants  a  ticket  containing  the  following  memo- 
randum : — "  N.B.  This  ticket  is  issued,  subject  to  the  owner's 
undertaking  all  risks  of  conveyance  whatsoever,  as  the  company 
will  not  be  responsible  for  any  injury  or  damage  (however 
caused)  occurring  to  horses  or  carriages  while  travelling  or  in 
loading  or  unloa£ng/'  On  the  journey  one  of  the  horses  was 
killed  by  reason  of  the  defect  in  the  box.  The  plaintiff  brought 
his  action  for  the  loss,  and  in  his  declaration  stated  a  duty  on 
the  defendants,  arising  out  of  a  contract  by  them,  to  safely  and 
securely  carry  and  deliver  the  horses  of  the  plaintiff.  It  was 
contended  for  the  defendants  that  they  never  entered  into  any 
such  contract ;  that  the  contract  they  did  enter  into  was  limited 
by  the  memorandum  on  the  ticket,  and  that  that  exempted 
the  defendants  from  liability ;  and  this  argument  the  Court  of 
Queen^s  Bench  held  to  be  good,  and  in  effect  gave  judgment  for 
the  defendants.  The  Court,  however,  intimated,  that  notwith- 
standing the  limitation  of  liability  by  the  special  contract,  the 
plaintiff  might  have  alleged  that  it  was  the  duty  of  the  de- 
fendants to  have  famished  proper  and  suflScient  carriages,  and 
that  the  loss  happened  from  a  breach  of  that  duty,  but  as  the 
plaintiff  in  the  action  under  consideration  had  not  done  so,  but 
alleged  a  different  duty,  viz.,  to  convey  and  deliver  safely,  he 
could  not  recover. 

This  case  was  followed  by  that  of  Austin  v.  The  Manchester, 
SheflSeld,  and  Lincolnshire  Railway  Company,  20  Law  J.  (N.  S.) 
Q.  B.  440,  which  was  also  an  action  for  injury  to  horses  of  the 
plaintiff,  delivered  to  a  railway  company  to  be  carried.  At  the 
time  of  the  delivery  the  following  ticket  was  delivered  to  the 
plaintiff:  "M.  S.  &  L.  Railway,  Lincolnshire  division.  Ticket 
for  horses,  &c. :  No.  28,  Feb.  1849.  From  New  Holland  to 
London ;  three  trucks  horses,  at  71.  10«.,  22/.  \0s.  This  ticket 
is  issued  subject  to  the  owner's  undertaking  to  bear  all  the  risk 
of  injuiy  by  conveyance  and  other  contingencies,  and  the  owner 
is  required  to  see  to  the  efl&ciency  of  the  carriage  before  he 
^ows  his  horses  or  live  stock  to  be  placed  therein ;  the  charge 
being  for  the  use  of  the  railway  carriages  and  locomotive  power 
only.  The  company  will  not  be  responsible  for  any  alleged 
defect  in  these  carriages  or  trucks,  unless  complaint  be  made  at 
the  time  of  booking,  or  before  the  same  leave  the  station,  nor 
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fcxr  any  damage,  howerer  caused,  to  hones,  cattle,  or  live  stock 
of  any  description,  trayelling  upon  their  railway  in  their 
▼ehicles ;"  affixed  to  which  was  this  certificate,  signed  by  the 
plaintiff:  ^' I  have  examined  the  carriages  and  am  satisfied  with- 
their  sufficiency  and  safety/'  The  declaration  did  not  set  out 
any  contract,  but  showed  a  breach  of  duty  simply,  arising 
through  the  defendants'  negligence.  The  Court,  however,  held 
that,  although  the  action  was  framed  in  tort,  the  cause  of  it,  if 
any,  arose  out  of  a  contract  which  was  governed  and  paitly 
formed  by  the  above  ticket;  and  whilst  the  Court  admitted 
that  a  cause  of  action  might  arise  apart  firom  this  contract,  yet 
no  duty  other  than  that  arising  firom  it  had  been  shown  in  the 
declaration,  and  therefore  non*8uited  the  plaintiff. 

An  action  was  afterwards  brought  by  the  plaintiff  upon  the. 
same  cause  of  action  in  the  Court  of  Common  Pleas  (Austin 
V.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany, 21  Law  J.  (N.  S.)  C.  P.  179).  The  declaration  waa 
framed  so  as  to  avoid  its  defects  in  the  previous  case ;  it  set  out 
the  contract  correctly,  the  ticket  forming  part  of  it,  and  then 
averred  a  loss  through  the  gross  and  culpable  negligence  of  the 
defendants.  On  motion  in  arrest  of  judgment,  the  Court  gave 
judgment  for  the  defendants.  In  delivering  it,  Mr.  Justice 
Cresswell,  reading  the  opinion  of  the  Court,  held,  that  the 
plaintiff  was  bound  by  the  special  contract,  and  that  that 
special  contract  in  its  term  exempted  the  defendants  from  any 
liability  save  in  respect  of  a  misfeasance.     He  said : — 

*^  The  charge  is,  that  the  defendants  ought  to  have  taken  precau- 
tions to  guard  afi;ain8t  the  consequences  of  friction  of  wheels  and 
axles,  and  that  they  did  not  do  so,  and  were  guilty  of  gross  neeU- 
gence  in  not  doing  so.  The  terms  ^^  gross  negli^nce*'  and  ''  culpable 
negligence"  cannot  alter  the  nature  of  the  thing  omitted,  nor  can 
they  exaggerate  such  omission  into  an  act  of  misfeasance  or  renun- 
ciation dT  the  character  in  which  thej  received  the  horses  to  be 
carried.  The  question,  therefore,  still  turns  upon  the  contract, 
which  in  express  terms  exempts  the  company  from  responsibility 
for  damages,  however  caused,  to  horses,  &c.  in  the  largest  sense, 
these  wo^  might  exonerate  the  company  from  responsibility  even 
for  damage  done  wilfully,  a  sense  in  which  it  was  not  contended 
that  they  were  used  in  this  contract;  but  giving  them  the  most 
limited  meaning,  they  must  apply  to  all  risks,  of  whatever  kind  and 
however  arising,  to  be  encountered  in  the  course  of  the  jommey, 
one  of  which  is  undoubtedly  the  risk  of  a  wheel  taking  fire  owing 
to  neglect  to  grease  it.  Whether  that  is  called  '^  negligence"  merely, 
or  ^  gross  negligence,"  or  '^  culpable  negligence,"  or  whatever  other 
epithet  may  be  applied  to  it,  we  think  it  is  within  the  exemption 
from  responsibility  provided  by  the  contract,  and  that  such  exemp- 
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tion  appearing  on  the  faoe  of  the  declaration,   no  cause  of  action 
is  declared,  and  that  the  judgment  must  be  arrested.'' 

The  Court  of  Queen^s  Bench  expressed  a  similar  opinion  in 
Chippendale  v.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany, 21  Law  J.  (N.  S.)  Q.  B.,  which  was  a  County  Court 
appeal.  In  that  case  it  was  held^  that  a  ticket  in  the  following 
form :  "  N.B.  This  ticket  is  issued  subject  to  the  owner  under- 
taking all  risks  of  conveyance  whatever,  as  the  company  will 
not  be  responsible  for  any  injury  or  damage,  howsoever  caused, 
occurring  to  live  stock  of  any  description  travelling  upon  the 
railway,  or  in  their  vehicles  '/^  which  was  signed  by  the  owner 
as  agreeing  to  these  terms,  protected  the  'company  from  loss 
occasioned  by  using  a  truck  which  was  unsafe,  and  unfit  for  the 
conveyance  of  cattle  generally. 

In  the  Great  Northern  Railway  Company  v.  MorviUe, 
21  Law  J.  (N.  S.)  Q.  B.  319,  the  Court  of  Queen's  Bench 
held  that  a  notice,  similar  in  its  terms  to  the  above,  clearly 
came  within  the  6th  section  of  the  Carriers  Act,  being  more 
than  a  notice,  and  amounting  to  a  special  contract. 

In  Fowles  r.  The  Great  Western  Railway  Company,  22  Law  J. 
(N.  S.)  Exch.  76,  it  was  held  that  the  insertion  by  the  sender's 
agent  of  the  name  and  address  of  the  consignee  in  the  receipt- 
note  did  not  raise  any  contract  to  deliver  at  that  address,  a 
printed  condition  on  the  note  being  to  carry  safely  only  as  far 
as  the  railway  station. 

The  judgment  of  Mr.  Baron  Parke  in  the  leading  case  is  so 
clear  an  exposition  of  the  law  upon  this  subject,  that  we  give  it 
in  extenso : — 

"  The  question  in  this  case  turns  upon  the  notice  which  was  given 
by  the  defendants,  and  which  forms  the  foundation  of  the  contract 
between  the  parties.  It  is  plain  that  since  the  passing  of  the  Carriers 
Act  it  is  competent  for  carriers  to  make  a  special  contract.  Such  a 
contract  was  made  in  this  case,  and  the  only  question  is  as  to  the 
meaning  of  that  contract.  According  to  the  old  cases  there  was  this 
limitation  upon  the  construction  of  carriers'  notices,  that  unless  a 
carrier  excluded  his  liability  in  express  terms,  according  to  the  ordi- 
nary terms  of  the  notice  he  would  be  responsible  for  gross  negligence. 
The  practice  of  a  carrier  protecting  himself  by  notice  was  put  an  aad 
to  by  the  Carriers  Act.  Now,  whether  in  the  present  case  the  de- 
fendiants  are  liable  in  their  character  of  common  carriers — that  is, 
that  they  are  bound  to  carry  safely  and  securely,  and  are  only  pro- 
tected from  that  description  of  loss  which  arises  from  the  act  of  God, 
and  the  king's  enemies,  and  the  like,  is  a  question  which  we  need  not 
now  discuss.  If  the  plaintiff  had  meant  to  make  the  defendants  liable 
as  common  carriers,  the  course  for  him  to  take  was  to  tender  them 
the  price  for  the  carriage  of  the  goods,  and  on  their  refusal  to  carry, 
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to  bnng  an  action  against  them  for  not  carrying.  Whether  the 
plaintiff  would  have  Bucoeeded  in  that  action  we  n^  not  say.  The 
duty  of  a  common  carrier  binds  him  to  carry  those  goods  only  which 
according  to  his  public  profession  he  is  bound  to  So.  That  is  esta- 
blished by  the  case  of  Johnson  v.  The  MidLind  Bailway  Company. 
But  with  the  defendants  in  that  capacity  we  have  nothing  to  do, 
because  this  was  the  case  of  a  special  contract,  and  we  have  nothing 
to  do  but  to  inquire  into  the  meaning  of  it.  Prior  to  the  establish- 
ment of  railways,  the  Court  were  in  the  habit  of  construing  con- 
tracts between  individuals  and  carriers  much  to  the  disadvantage  of 
the  latter.  Before  railways  were  in  use  the  articles  conveyed  were 
of  a  different  description  to  what  they  are  now.  Sheep  and  other 
lire  animals  are  now  carried  upon  railways,  and  horses  which  were 
used  to  draw  vehicles  are  now  themselves  the  object  of  conveyance. 
Contracts,  therefore,  are  now  made  with  reference  to  the  new  state 
of  things,  and  it  is  very  reasonable  that  carriers  should  be  allowed 
to  make  agreements  for  the  purpose  of  protecting  themselves  against 
the  new  risks  to  which  they  ore  in  modem  times  exposed.  Korses 
are  not  conveyed  on  railways  without  much  risk  and  danger ;  the 
rapid  motion,  the  noise  of  the  engine,  and  various  other  matters  are 
apt  to  alarm  them  and  to  cause  them  to  do  injury  to  themselves.  It 
is  therefore  very  reasonable  that  carriers  should  protect  themselves 
ag^ainst  loss  by  making  special  contracts.  The  question  here  is 
whether  they  have  done  so.  The  juty  have  found  that  the  defendants 
have  been  guilty  of  gross  negligence,  and  that  must  be  taken  as  a 
&ct.  In  my  opinion  the  owner  of  the  horse  has  taken  upon  him- 
self the  risk  of  conveyance,  the  railway  company  being  bound  merely 
to  ffnd  carriages  and  propelling  power ;  the  terms  of  the  contract 
appear  to  me  to  show  this.  The  company  say  they  will  not  be  respon- 
sible for  any  injury  or  damage  (howsoever  caused)  occurring  to  live 
stock  of  any  description  travelling  upon  their  railway.  This,  then, 
is  a  contract  by  virtue  of  which  the  plaintiff  is  to  stand  the  risk  of 
accident  or  injury ;  and  certainly,  when  we  look  at  the  nature  of  the 
things  conveyed,  there  is  nothing  unreasonable  in  the  arrangement. 
In  the  case  of  Austin  v.  The  Manchester,  Sheffield,  and  Lincolnshire 
Kailway  Company  the  language  of  the  contract  was  different  from 
the  present,  though  not  to  any  great  extent.  In  that  case  the  acci- 
dent was  occasioned  by  the  wheels  not  being  properly  greased ;  in 
the  present  case,  the  carriage  that  contained  the  plaintiff's  horse  was 
driven  against  another  carriage.  We  ought  not  to  fritter  away  the 
nieaning  of  contracts  in  order  to  make  men  careful.  That  is  a  matter 
which  we  are  not  bound  to  correct.  The  Legislature  may,  if  they 
please,  put  a  stop  to  contracts  of  this  kind,  but  we  have  nothing  to 
do  with  them,  except  to  interpret  them  when  they  are  made." 

The  result  of  the  leading  case,  therefore,  supported  by  the 
decisions  aboye  given,  amounts  to  this,  that  a  railway  company, 
as  well  as  all  other  common  carriers,  may  Umit  its  UabiUty  by  a 
special  contract  with  the  sender,  under  the  6th  section  of  the 
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Carriers  Act ;  and  that  by  such  contract  it  may  raider  itself 
exempt  firom  liability  in  respect  to  loss  arising  frorxk  any  negli- 
gence or  act  of  the  company  or  its  serrants,  short  of  an  absolute 
misfeasance. 

It  should  be  observed  that,  in  all  the  cases  relating  to  con- 
tracts by  railway  c(»npanies  above  cited,  the  sender  signed  his 
name  as  agreeing  to  the  terms  of  the  memorandum,  and  this 
seems  to  be  the  real  distinction  between  these  memoranda  and 
the  old  notices  in  use  before  the  passing  of  the  Carriers  Act. 

It  has  not  been  as  yet  decided  what  would  be  the  result  if  a 
sender,  refusing  to  enter  into  a  special  contract,  were  to  tender 
the  sum  demanded  for  the  carriage  of  the  artides  sent,  and 
insist  upon  the  railway  company  carrying  them  without  limita- 
tion of  their  liability  other  than  that  existing  under  the  Act. 
It  is  clear  from  the  authorities,  that  a  common  carrier  is  boimd 
to  convey  the  goods  belonging  to  any  one ;  at  least,  such  goods 
as  he  holds  himself  out  to  the  world  as  being  re»dy  to  carry 
(Riley  r.  Home,  5  Bing.  217;  Batson  v.  Donovan,  1  B.  &  A.  32) ; 
and  railway  companies  are  subject  to  this  rule  (Johnson  v.  The 
Midland  Railway  Company,  18  Law  J.  (N.  S.)  Exch.  366; 
Pickford  v.  The  Grand  Junction  Railway  CcHupany,  8  Mee.  &  W. 
373).  The  Carriers  Act  in  no  way  affects  this  liability, 
sec.  6  only  permitting  special  contracts  to  be  entered  into,  but  in 
no  way  making  it  obligatory  on  either  party  so  to  conlxact. 
And  this  Jbeing  so,  it  seems  to  be  a  point  worthy  of  full  con^ 
sideration  whether  a  railway  company  refusing  to  carry  such 
goods  as  they  are  in  the  habit  of  carrying,  unless  a  special 
contract  be  entered  into,  would  not  be  liable  in  damages  for 
such  refusal.  Neither  would  the  company  be  entitled  to  charge 
a  sum  for  incurring  the  whole  risk  in  any  particular  case 
greater  than  that  which  is  generally  charged  to  the  public 
(Parker  t;.  The  Great  Western  Railway  Company,  7  Scott^ 
N.  R.  385). 

Henry  Jamss. 
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EQUITY. 

Wills — Bbsiduart  Bsquxst  to  two  or  mobe  Pebsonb  in 
Succession — Enjoyment  in  Sfscib. 

Collins  V.  Collins,  2  M.  &  E.  703 ;  Aloock  v,  Sloper,  ibid.  099 ;  Bethnne 

•  V,  Kennedy,  1  M.  &  C.  114;  Pickerinir  v.  Pickering,  2  Bear.  81 ;  S.  C. 

4  M.  &  C.  289;  Daniel  v.  Warren,  2  Y.  &  C.  290;  Burton  v.  Moont, 

2  De  G.  &  Sm.  383 ;    Howe  v.  Howe,  14  Jar.  869;    Blann  v.  Bell, 

16  Jur.  1084. 

Few  questions  arising  upon  the  construction  of  waDs  are  of 
more  finequent  occurrence  in  practice^  few  have  of  late  years 
become  more  frequently  the  subject  of  judicial  decisions^  yet 
few  are  at  this  day  more  obscure^  than  the  question^  under  wnat 
eircumstances  a  tenant  for  life  of  residuary  personalty^  be* 
queathed  to  two  or  more  persons  in  succession^  is  entitled^  as 
against  those  in  remainder^  to  enjoy  in  specie  such  portions  of 
the  residue  as  are  of  a  wearing-out  character,  as  leaseholds  and 
long  annuities,  and  such  portions  as  are,  at  the  testator's  death, 
outstanding  upon  investments  other  than  Consols  or  real 
securities. 

It  is  proposed  in  the  following  paper  to  examine  the  leading 
authorities  on  this  question,  and  particularly  those  of  the  last 
twenty  years. 

The  maxim  that  the  executor  should  hold  an  even  hand 
between  the  tenant  for  life  and  those  in  remainder,  and  the 
rule,  based  on  that  maxim,  and  requiring  that,  for  the  benefit  of 
all  parties,  such  property  as  above  described  should,  under 
ordinary  circumstances,  be  sold,  and  the  proceeds  invested  in 
Consols,  were  of  early  application  in  Courts  of  Equity.  Orders 
to  that  effect  are  to  be  found  at  least  as  early  as  the  year  1788, 
if  not  much  earlier,  and  in  Howe  v.  Lord  Dartmouth,  before 
Lord  Eldon  in  1802  (7  Yes.  137),  the  first  reported  case,  and 
therefore  the  leading  case  in  favour  of  conversion,  the  rule  is 
mentioned  in  argument  as  ''  to  be  found  in  every  decree,  and  so 
fieuniliar  that  no  report  of  such  a  case  was  to  be  met  with  in  print,'' 
and  Lord  Eldon  expresses  his  astonishment  that  this  could  be 
doubted.  Between  a  tenant  for  life  and  those  in  remainder, 
conversion  was  the  rule,  enjoyment  in  specie  the  exception. 

But  if  Howe  v.  Lord  Dartmouth  was  not  the  first  case  in 
which  conversion  was  ordered  for  the  benefit  of  those  in 
remainder,  it  is  at  least  the  first  reported  case  in  which  a  strong 
effort  was  made  on  the  part  of  the  tenant  for  life  to  establish 
an  exception  to  the  rule,  upon  the  ground  that,  upon  the  terms 
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and  under  the  circumstances  of  the  bequest^  the  property^  though 
residuary^  was  meant  to  be  enjoyed  in  specie. 

Lord  Eldon's  decision^  as  is  well  known^  was  not  calculated 
to  encourage  a  repetition  of  such  efforts  on  the  part  of  tenants 
for  life,  ^e  general  rule,  known  thenceforward  as  '^the  rule 
in  Howe  v.  Lord  Dartmouth/'  assumes  in  the  marginal  note 
this  narrow  and  inflexible  form : — 

'*  That  where  personal  property  is  bequeathed  for  life  with  re- 
mainder over,  and  not  specifically,  it  is  to  be  converted  into  Three 
per  Cents.,  subject  in  the  case  of  a  real  security  to  an  inquiry, 
whether  it  will  be  for-  the  benefit  of  all  parties ;  and  the  tenant  for 
life  is  entitled  only  on  that  principle.  Bequest  of  personal  estate 
not  held  specific  merely  from  being  combined  with  a  devise  of  land." 

Whether  this  statement  of  the  rule  is  fully  authorized  by 
Lord  Eldon's  judgment  may,  as  we  shall  see,  admit  of  question. 
It  was  in  this  form  that  for  the  next  thirty  years  the  rule  was 
accepted  and  applied. 

A  rule  so  absolute  might  defeat  the  intentions  of  testators 
as  often  as  it  carried  them  into  effect,  but  it  admitted  of  little 
dispute,  and  deserved  at  least  the  credit  of  introducing  cer- 
tainty into  this  branch  of  the  law.  For  the  next  thirty  years 
few  doubts  arose  upon  the  question  of  enjoyment  in  specie, 
nor  do  we  find  in  the  reports  of  that  period  a  single  decision  by 
which  the  rule  in  Howe  v.  Lord  Dartmouth  was  relaxed  or 
varied.  The  question  resolved  itself  into  this :  was  the  pro* 
perty  specifically  given  ?  If  not,  it  could  not  be  specifically 
enjoyed,  and  must  be  converted. 

More  than  thirty  years  later,  in  the  year  1833,  two  decisions 
of  Sir  John  Leach,  M.  R.,  gave  occasion  to  a  revival  of  the 
controversy  between  tenants  for  life  and  remainder-men.  It  was 
clear  that  property^  although  not  specifically  bequeathed,  might 
yet  be  bequeathed  in  such  terms,  or  the  bequest  accompanied 
by  such  circumstances,  as  to  demonstrate  the  testator^s  inten- 
tion that  it  should  be  specifically  enjoyedi  Did  the  rule  in 
Howe  V,  Lord  Dartmouth  extend  to  such  property?  Did 
it  require  the  conversion  of  all  property  not  specifically  be- 
queathed in  the  strictest  sense  of  the  term,  or  was  it  but  a 
rule  of  construction,  based  upon  this  presumed  intention  of 
the  testator,  and  liable  to  give  way  to  a  clear  expression  of  a 
contrary  intention.  Lord  Eldon^s  language  was  examined  more 
closely.  It  was  found  to  leave  clear  room  for  these  doubts. 
In  one  case  after  another  decrees  were  made  for  enjoyment  in 
specie,  and  at  length  it  became  settled  law  that  the  question  of 
conversion  or  enjoyment  in  specie  was  in  all  cases  a  question  of 
intention,  to  be  determined  by  an  examination  of  the  whole 
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wiD,  and  that  wherever  the  will  contained  a  clear  indication 
of  an  intention  on  the  part  of  the  testator  that  the  property 
should  be  enjoyed  in  specie,  or  any  decision  or  expression 
clearly  inconsistent  with  the  supposition  that  he  intended  the 
property  to  be  converted,  there  the  rule  in  Howe  v.  Lord  Dart- 
mouth was  inapplicable. 

Sir  John  Leach  was  the  first  judge  to  restrict  the  indiscrimi- 
nate application  of  the  rule,  and  to  define  its  proper  limits,  and 
the  true  principles  of  Lord  Eldon^s  decision.  In  his  judgment 
in  Alcock  r.  Sloper,  in  1833,  he  says  : — 

^'  Li  the  case  of  Howe  v.  The  Earl  of  Dartmouth  some  confusion 
arises  from  the  use  of  the  term  '  specific  legacy'  in  the  judgment, 
general  personal  estate  being  at  all  times  fluctuating ;  until  the  death 
of  the  testator  there  can  be  no  specific  legacy  of  general  personal 
estate.  The  true  principle  upon  which  Lord  Eldon  decided  that  case 
was  this ; — ^that  where  a  testator  limits  his  residuary  property  to  one 
for  life  with  remainder  over,  it  is  pritnd  facie  to  be  intended  that  the 
testator  meant  that  the  same  property  which  is  given  to  the  tenant 
for  life  should  go  to  those  entitled  in  remainder ;  and  if  anv  part  of 
the  residue  be  of  a  wasting  nature,  as  long  annuities  or  leasehold 
estate,  in  order  to  effect  this  general  pmpose  of  the  testator,  such 
wasting  property  must  be  sold  and  converted  into  permanent  pro- 
perty. Although  this  intention  of  the  testator  is  primd  facie  to  be 
mferred,  it  may  plainly  appear  upon  the  whole  contents  of  the  will 
that  the  testator'had  not  that  meaning,  but  that  his  intention  was  that 
the  tenant  for  live  should  derive  the  same  income  fi^)m  the  residuary 
estate  as  he  had  himself  derived  from  his  property  up  to  the  period 
of  his  death." 

And  in  1839,  Lord  Cottenham,  in  a  judgment  in  which  he 
took  occasion  to  sanction  the  previous  decision  of  Sir  John 
Leach,  defined  the  rule  of  conversion  still  more  distinctly,  as  a 
rule  depending  on  the  absence  of  an  indication  of  a  contrary 
intention  on  the  part  of  the  testator  : — 

"  All  that  Howe  v.  Lord  Dartmouth  decided — and  that  was  not  the 
first  decision  to  the  same  effect — ^was  that,  where  the  residue  or 
bulk  of  the  property  is  left  en  masse,  and  it  is  given  to  several  persons 
in  succession  as  tenants  for  life  and  remainder-men,  it  is  the  auty  of 
the  Court  to  carry  into  effect  the  apparent  intention  of  the  testator. 
How  is  the  apparent  intention  to  be  ascertained  if  the  testator  has 
^ven  no  particular  direcltons  ?  If,  although  he  has  given  no  direc- 
tions at  all,  yet  he  has  carved  out  parts  of  the  property  to  be  enjoyed 
in  strict  settlement  by  certain  persons,  it  is  evident  that  the  pro- 
perty must  be  put  in  such  a  state  as  will  allow  of  its  being  so  enjoyed. 
That  cannot  be  unless  it  is  taken  out  of  a  temporary  fund  and  put 
into  a  permanent  fund. 

"  But  that  is  merely  an  inference  firom  the  mode  in  which  the  pro- 
perty is  to  be  enjoyed,  if  no  direction  is  given  as  to  how  the  property 
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is  to  be  managed.  It  is  equally  clear  that  if  a  person'  gives  ceHavn 
property  specifically  to  one  for  life  with  remainder  over  afterwards, 
then,  although  there  is  a  danger  that  one  object  of  his  bounty  will 
be  defeated  by  the  tenancy  for  life  lasting  as  long  as  the  property 
endures,  yet  there  is  a  manifestation  of  intention  which  the  Court 
cannot  overlook. 

"  If  a  testator  gives  leasehold  property  to  one  for  life  with 
remainder  afterwards,  he  is  the  best  judge  whether  the  remainder- 
man is  to  enjoy.  The  intention  is  the  other  way,  so  far  as  it  is 
declared,  and  the  terms  of  the  gift,  as  a  declaration' of  intention,  pre- 
clude the  Court  from  considering  that  he  might  have  meant  that  it 
should  be  converted. 

"  Those  two  kinds  of  cases  are  free  from  difficulty,  but  other  cases 
of  very  great  difficulty  may  occur  in  which  it  may  be  very  doubtful 
whether  the  testator  has  lefi  property  specifically,  but  in  which  there 
are  expressions  which  raise  the  question  whether  the  property  is  not 
to  be  enjoyed  specifically ;  for,  as  the  Master  of  the  Kolls  appears  to 
have  observed  in  the  present  case,  the  word  '  specific*  when  used  in 
speaking  of  cases  of  this  sort,  is  not  to  be  taken  as  used  in  its  strictest 
sense,  but  as  implying  a  question,  whether  upon  the  whole  the  testator 
intended  that  the  property  should  he  enjoyed  in  specie.  Those  are 
questions  of  difficulty,  because  the  Court  has  to  find  out  what  was 
the  intention  of  the  testator  as  to  the  mode  of  management  and  as 
to  the  mode  of  enjoyment." — Pickering  v,  Pickering,  4  M.  &  C.  298. 

The  consequence  of  this  modification  of  the  rule  in  Howe  v. 
Lord  Dartmouth^  while  it  favoured  the  intention  of  testators^ 
was^  as  is  usual  in  all  cases  depending  on  intention^  no  less 
favourable  to  multiplicity  of  suits.  Sir  James  Wigram  has 
remarked,  that  when  he  first  entered  the  profession,  the  rule 
was  so  far  considered  satisfactory  that  few  cases  raising  the 
question  came  before  the  Court.  "  Now,"  he  added,  "  no  class 
of  cases  comes  more  frequently  before  the  Court,  equivocal 
expressions  in  the  vfdlls  of  testators  having  been  held  sufficient 
to  prevent  the  application  of  the  rule.  The  question,  and  the 
difficulty,  on  this  decision  now  is,  to  see  on  which  party  the 
onus  lies  to  make  out  bis  claim  :  the  remainder-man  to  support 
the  case  of  conversion,  or  the  tenant  for  life  to  support  enjoy- 
ment in  specie.'^  Prom  Lord  Cottenham's  judgment  in  Picker- 
ing  t7.  Pickering,  in  1839,  the  first  case  in  which  Sir  John 
Leach's  decisions,  already  mentioned,  jrere  sanctioned  by  the 
authority  of  the  Great  Seal,  not  a  year  has  elapsed  without 
adding  one  or  more  judicial  decisions  upon  the  question  of  con- 
version ;  and  of  thirty-five  decisions  reported  in  the  course  of 
fourteen  years,  more  than  two-thirds  are  in  favour  of  enjoyment 
in  specie  by  the  tenant  for  life.^ 

'  The  followiDg  list  of  the  decisions  on  this  subject  may  be  convemeat. 
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Each  of  the  latter  has  added  its  oontributioii  to  the  ground 
reclaimed  from  the  operation  of  the  role ;  and  in  order  to 
answer  the  question  which  forms  the  subject  of  this  paper,  it 
has  been  necessary  to  examine  each  in  such  a  manner  as  to 
ascertain  the  precise  limits  of  the  ground  so  reclaimed.  The 
results  of  this  examination  will  now  be  briefly  stated;  the 
decisions  being  taken  in  order,  from  the  first  decision  which 
marked  the  turn  of  the  tide  in  favour  of  enjoyment  in  specie  to 
the  present  time. 

The  first  decision,  or  rather,  as  will  be  seen,  the  first  dictum 
to  this  effect,  occurs  in  Collins  v.  Collins,  heard  at  the  Rolls, 

Eaeh  ease  is  preceded  by  the  date  of  the  year  io  which  it  was  decided, 
and  the  cases  m  which  the  property  wu  ordered  to  he  conrerted  are  dis- 
tinguished hy  italics : — 1802,  Mowe  y.  Lord  Dartmouth,  7  Ves.  137  ;  CHb' 
son  y.  Bott,  7  Ves.  89.  1805,  Fearns  v.  Youm,  9  Ves.  549.  1809,  JBCol- 
land  y.  Hughes,  16  Ves.  Ill ;  S.  C.  3  Mer.  685.  1819,  Lord  v.  Godfrey, 
4  Mad.  455.  1828,  Dimes  y.  Scott,  4  Eoas.  195.  1832,  Vincent  v.  New. 
oombe,  1  Yonnge,  699.  (In  this  case,  as  in  Lord  «.  Godfrey,  the  gift  was 
dearly  specific.)  1833,  Collins  v.  Collins,  2  M.  &  K.  :f03 ;  Alcock  y. 
SlopCT,  id,  699.  1835,  Bethnne  v,  Kennedy,  1  M.  &  C.  114 ;  MilU  y. 
MUU,  id.  501.  1839,  Pickering  o.  Pickering,  2  Beay.  31 ;  8.  C.  4  M.  &  C. 
289.  1840,  Beim  y.  Dixon,  10  Sim.  636 ;  Litchfield  y.  Baker,  2  Beay. 
486;  Goodenough  v,  Tremamondo,  2  BeaF.  512.  1841,  Taylor  y. 
Ciarifc«,l  Hare,  161;  Vanghan  ».  Buck,  1  Phill.  75.  l^4&,  Smith  T.Pugh 
(V.C.E.),  6  Jur.  701 ;  CaUecott  y.  Caldeeott,  1 Y  A  C.  Ch.  312 ;  Harvey 
V,  Harvey,  5  Bca.  134.  1843,  Daniel  v.  Warren,  2  Y.  A  C.  Ch.  290; 
Oakes  v.  Strachey,  13  Sim.  414.  1844,  Hinyes  v.  Hinyes,  3  Hare,  609; 
Wrej  V,  Smith,  14  Sim.  202 ;  Cockran  v.  Cockran,  id,  248 ;  Sutherland  y. 
Cooke,  I  CoU.  500.  1845,  Cafe  v.  Bent.  5  Hare,  24 ;  Mackie  v.  Mackie, 
id,  75.  1846,  Johnson  y.  Johnson,  2  Coll.  441 ;  Pickup  y.  Atkinson,  4 
Hare,  624;  James  y.  Gammon  (V.C.K.B),  15  L.J.  217 ;  Sparling  v.  Par- 
ker, 9  Beay.  524 ;  Chambers  y.  Chambers,  15  Sim.  183 ;  Eyans  v,  Jones, 
2  Coll.  516.  1847,  Huhhard  v.  Young,  10  Beay.  205  ;  Simpson  v.  Earles 
(V.C.W.),  11  Jur.  921 ;  Hunt «.  Scott,  1  De  G.  &  Sm.  219.  1848,  Mihie 
V.  Parker  (V.C.W.),  12  Jur.  171 ;  Burton  v.  Mount,  2  De  G.  A  Sm.  383  ; 
8.  C.  12  Jur.  935 ;  Neville  v.  Fortescue,  16  Sim.  333 ;  House  v.  Way 
(V.C.W.),  12  Jur.  958.  1849,  Bowden  v,  Bowden,  17  Sim.  65 ;  Howe 
V,  Howe,  14  Jur.  359.  1850,  Cotton  v.  Cotton  (V.C.Z.B.),  14  Jur.  950. 
1851,  Morgan  y.  Morgan,  14  Beav.  77.  1852,  Blann  v.  Bell  (V.C.P.), 
16  Jur.  1084;  Blann  y.  Bell,  id.;  Harris  v.  Poyner  (V.C.Z.),  16  Jur. 
880.  In  Gibson  v.  Bott,  Dimes  v,  Scott,  Taylor  v,  Clarke,  and  Caldeeott 
*«.  Caldeeott,  the  property  was  given  expressly  upon  trust  to  sell  and  con- 
vert, and  the  gift  tor  life  did  not  extend,  as  m  Mackie  v.  Mackie,  to  the 
actual  income  of  property,  included  in  the  trust  for  conversion,  but  not 
actually  converted.  See,  as  to  this  being  the  case  in  Caldeeott  v.  Calde- 
cotty  the  construction  put  upon  the  words,  "  the  same,"  by  the  learned 
judge  who  determined  tnat  case  (1  Y.  &  Coll.  323).  As  to  the  authority 
of  Mnis  V.  Mills,  and  Benn  v,  Dixon,  see  the  observations  of  Wigram,  V.C., 
in  Hinves  v.  Hinves,  3  Hare,  612,  613.  The  other  decisions  m  favour  of 
conyersion,  subsequently  to  the  year  1833,  do  not  appear  to  affect  the 
authorities  exammed  in  the  text. 
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July  6, 1833  (2  M.  &  K.  703) .  The  bequest  was  in  these  words  : 
^^  I  give  to  my  wife  Sarah  CoUins  all  and  every  part  of  my 
property  in  every  shape  and  without  any  reserve  and  in  whatever 
manner  it  is  situated,  for  her  natural  life,  and  at  her  death  the 
property  so  left  to  be  divided  in  the  following  manner/^  The 
testator  then  disposed  of  one-half  in  equal  proportions  to  certain 
persons  whom  he  named,  and  concluded— '^  the  other  half  of 
the  property  to  be  at  the  sole  disposal  of  my  dear  wife/^  Part 
of  the  property  was  leasehold ;  and  it  was  argued  that  the  widow^ 
being  little  more  than  forty  years  of  age,  might  well  exhaust 
the  whole  residue  of  the  term  if  the  lease  were  not  sold,  and  a 
moiety  of  the  produce  of  the  sale  invested.  Sir  John  Leach,  M.R., 
was  of  opinion  that  under  this  bequest  the  plaintiffs  were  not 
entitled  to  have  the  lease  sold,  but  that  it  was  the  intention  of  the 
testator  that  his  widow  should  enjoy  this  leasehold  property  for 
her  life.  Whether  this  decision  turned  upon  the  fact  that  the 
property  was  directed  to  be  divided  at  the  death  of  the  widow, 
and  not  previously,  or  on  the  extent  of  the  terms  of  the  bequest :, 
"  AU  and  every  part  of  my  property  in  every  shape  and  without 
any  reserve,  and  in  whatever  manner  it  is  situated,^^  does  not 
appear  from  the  report,  in  which  no  reasons  are  stated  to  have 
been  given.  Both  circumstances  were  relied  upon  in  argument. 
With  reference  to  the  former,  Vice-Chancellor  Wigram  has 
remarked  the  direction  to  divide  was  as  applicable  to  the  pro- 
perty in  a  converted  state  as  in  an  unconverted  (Hinves  v,  Hinves, 
3  Hare,  313) ;  that  he  could  not  understand  how  a  direction 
to  divide  could  help  the  Court  to  determine  what  was  to  be 
divided,  and  that  he  did  not  think  that  Collins  v,  Collins  turned 
upon  that  (Pickup  v.  Atkinson,  4  Hare,  613).  The  extent  of 
the  terms  of  the  bequest  appears,  from  his  Honor's  remarks  in 
the  latter  case,  to  have  been  the  ground  on  which,  in  his  opinion, 
the  decision  was  based.  On  the  other  hand,  Lord  Cottenham, 
in  a  judgment  already  mentioned,  and  which  will  presently  be 
noticed  more  particularly,  in  citing  the  case  of  Collins  v.  Collins, 
appears  to  have  attached  considerable  weight  to  the  direction  as 
to  the  division  of  the  property  (Pickering  v.  Pickering,  4  M. 
&  C.  289;  and  see  especially  pp.  300  and  302  of  the  Report). 
Whatever  might  have  been  the  effect  of  such  a  direction  taken 
alone,  coupled  with  other  circumstances,  a  direction  to  divide 
piroperty  at  the  death  of  the  tenant  for  life,  or  at  any  subsequent 
period,  would  appear  to  be  an  important  circumstance  in  favmir 
of  enjoyment  in  specie. 

Before  leaving  Collins  v,  Collins,  it  should  be  mentioned,  that 
the  doubts  subsequently  thrown  upon  that  decision  upon  the 
ground  that  the  decree,  as  drawn  up,  appears,  from  the  Registrar's 
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book,  to  kaye  been  merely  for  an  aoooont  (as  to  whicb  see 
Yaughan  v.  Buck,  argomentj  and  note  lb)  by  the  reporter),  are 
removed  by  the  strong  tenns  in  which  Lord  Cottenham,  in 
Pickering  v.  Pickering,  expressed  his  "  entire  concurrence''  with 
the  Master  of  the  Bolls. 

Collins  V.  Collins  was  followed  in  the  same  Court  at  the  close 
of  the  same  year  by  Alcock  v.  Sloper,  reported  2  M.  K.  699, 
in  which  Long  Annuities  were  held  not  to  be  convertible,  the 
residuary  bequest  was  in  these  terms : — "  All  the  rest,  residue, 
and  remainder  of  my  estate  and  affects,  whether  real  or  personal, 
I  devise  and  bequeath  unto  my  executors,  hereinafter  named, 
upon  trust,  to  permit  my  wife,  C.  H.,  to  receive  the  rents,  profits, 
dividends,  and  annual  proceeds  thereof,  to  and  for  her  own  sole 
use  and  benefit  during  her  life,  her  own  receipt  to  be  a  sufficient 
and  proper  discharge  for  the  rents  and  dividends  to  be  received  by 
her/'  The  trustees,  after  her  decease,  were  to  sell  a  freehold 
house  and  the  testator's  leasehold  houses  by  auction.  Then  came 
the  following  clause : — "  And  it  is  my  desire  that  E.  A.  shall 
be  employed  to  convert  the  whole  of  my  estate  and  efiects  into 
money."  Sir  John  Leach,  M.  B.,  after  stating  the  principle  of 
the  rule  in  the  terms  already  quoted,  in  examining  the  will  with 
a  view  to  that  principle,  adverted  in  the  first  place  to  the  terms 
of  the  trust-in  favour  of  the  testator's  widow,  from  which,  in 
his  opinion,  the  inference  was,  that  the  trustees  during  her  life 
were  to  be' merely  passive.  The  term  "dividends"  had  refer- 
ence to  the  Long  Annuities.  Then  the  intention,  plainly  ex« 
pressed  by  the  testator,  that  the  leaseholds,  which  like  the  Long 
Annuities,  were  a  wasting  property,  should  not  be  sold  during 
the  life  of  the  widow,  was  manifestly  inconsistent  with  the 
general  notion  on  his  part,  that  the  wasting  portion  of  his 
residuary  estate  was  immediately  to  be  converted  into  perma- 
nent property.  The  next  passage,  as  to  the  employment  of  E.  A. 
as  auctioneer,  was  to  the  same  effect.  The  testator  could  not 
have  meant  that  E.  A.  should  convert  "the  whole"  of  his  property, 
after  the  death  of  his  widow,  if  he  had  intended  that  any  part 
of  it  should  be  converted  during  her  life.  The  widow  was 
therefore  entitled  to  enjpy  for  her  life  the  income  of  the  Long 
Annuities. 

This  case  has  been  cited  in  a  recent  text-book  (Tudor's 
''Selection  of  Leading  Cases  in  Equity,"  p.  243),  in  terms 
which  mig^t  lead  to  the  inference,  that,  in  a  general  resi- 
duary bequest,  upon  trust  to  permit  one  to  receive  the  rents, 
profits,  dividends,  and  annual  proceeds  thereof  for  life,  the  use 
of  the  word  "  dividends^'  would  be  equivalent  to  a  direction  that 
Long  Annuities,  forming  part  of  the  residue,  are  to  be  enjoyed 
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iu  specie*  It  is  submitted,  however^  that  this  is^  to  say  the 
least,  extremely  doubtfdl.  No  case  we  have  found  goes  to  such 
a  lengthy  and  in  Alcock  v.  Sloped,  the  other  drcamstances, 
especmlly  the  express  directions  as  to  conversion,  were  suffi- 
cient ground  to  support  the  decree,  and,  in  subsequent  autho- 
rities, in  which  refereiice  has  been  made  to  Alcock  v.  Sloper, 
have  been  considered  as  the  ground  on  which  that  decree  was 


In  Bethune  v.  Kennedy,  heard  at  the  Rolls,  in  1835  (1  M. 
&  C.  114),  the  decision  was  on  the  ground  that  the  gift  was  in 
the  nature  of  a  specific  bequest,  in  the  ordinary  sense  of  that 
term.  The  testatrix,  after  bequeathing  certain  sums  in  the  Long 
Annuities,  continued  as  follows : — "  The  residue  of  my  property, 
all  I  do  or  may  possess  in  the  funds,  copy  or  leasehold  estates, 
to  M.  P.  and  H.  K.,  during  their  lives.  At  the  decease  of  both 
of  them  to  be  equally  divided,  share  and  share  alike,  between 
my  cousins,'^  naming  them.  Sir  C.  Pepys,  M.  R.,  held  tiiat 
tlus  bequest,  although  contained  in  what,  for  other  purposes^ 
and  in  point  of  form,  was  a  mere  residuary  clause,  was  a  specific 
bequest  of  a  sum  invested  in  the  Long  Annuities,  and  to  be 
enjoyed  by  the  surviving  tenant  for  life,  in  the  state  in  which 
the  testatrix  left  it,  his  Honour  observing^ — 

"  There  can  be  no  doubt  that  a  bequest  of  all  that  a  testator  may 
j^ssesB  in  the  funds,  would  be  a  specific  bequest  of  all  his  funded 
property,  the  rule  hemg  that  the  legacy  is  not  the,  less  specific  for  being 
generaV* 

But  although  this  would  seem  to  have  been  amply  sufficient 
ground  for  the  decree,  two  other  circumstances  were  adverted  to 
iti  the  judgment,  and  in  subsequent  decisions  have  been  com- 
leuented  upon  as  materially  affecting  the  question  of  conversion, 
viz.,  the  occurrence  of  the  words  describing  the  property  in  dis- 
pute, in  the  same  clause  with,  and  immediately  after  the  words, 
^  My  copy  and  leasehold  estates,^'  as  to  which  it  was  not  dis- 
puted that  the  gift  was  specific ;  and  secondly,  the  diitection  as 
to  the  division  after  the  decease  of  the  tenants  for  life,  indicating, 
although  less  conclusively  than  in  Alcock  v.  Sloper,  an  intention 
that  the  property  should  continue  to  be  enjoyed  as  it  existed  at 
the  death  of  the  testatrix.  The  effect  of  the  latter  direction,  taken 
alone,  has  been  already  noticed  in  the  observations  made  above, 
upon  Collins  v.  Collins.  As  to  the  former  circumstance,  viz., 
the  combination  in  one  bequest  of  two  description^^  of  property, 
one  wasting  and  convertible,  the  other  permanent,  as  leaseholdfi 
and  freeholds,  so  as  to  form  one  entire  property  for  a  particular 
purpose,  Wigram,  Y.  C,  has  remarked,  citing  this  case,  that 
'^  according  to  modem  decisions  it  may  be  material,  where  other 
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circnnistanees  oombined  with  it  raise  an  inference  againat  am- 
▼errion''  (Home  v.  Way,  12  Jur.  959).  Knight  Brace,  V.  C, 
attached  more  weight  to  it  in  Daniel  v.  Warren,  2  Y.  fc  C.  294 
And  in  Burton  v.  Mount,  it  aeenia  ahnost  to  have  formed  the 
ground  of  the  decree  in  faTOur  of  enjoyment  in  specie. 

The  decisiottB  in  Collins  v.  Collins,  and  Alcock  r.  Sloper,  were 
both  reec^nised  by  Lord  Cottenham,  in  Pickering  v.  lackering, 
4  M.  &  C.  289,  a  case  remarkable,  as  we  have  seen,  not  only  for 
the  exposition  already  quoted  of  the  true  doctrine  to  be  inferred 
firom  Howe  v.  Lord  Dartmouth,  but  as  the  first  reported 
decision  of  the  Great  Seal  in  favour  of  enjoyment  in  specie. 
In  other  respects  the  case  was  too  special  to  make  the  judgment 
of  much  vidue  in  practice,  the  will  and  codicil  containing 
directions  strongly  advene  to  a  presumption  in  fieivour  of  imme« 
diate  conversion.  The  testator's  words  were,  *'  subject  to  and 
after  payment  of  my  debts,  and  the  sums  of  money  and  legacies 
hereinafter  given,  and  such  annuities  and  insurances  as  I  am 
liable  to  pay''  (upon  which  last  terms  Lord  Cottenham  relied, 
as  affording  a  strong  indication  that  the  testator  did  not  in- 
tend conversion,  it  being  obvious,  that  if  the  property  were  all 
converted,  the  interest  of  the  tenant  tor  life  might  be  entirely 
destroyed,  because  the  income  might  not  be  enough  to  pay  the 
annuity  and  the  insurances),  ''I  give  and  bequeath  to  my 
aaid  wife,  all  the  interest,  rents,  dividends,  annud  produce,  and 
profits,  use  and  enjovment  of  all  my  estate  and  effects  whatsoever, 
real  and  personal,''  for  her  life.  Then,  after  giving  his  wife 
certain  artides,  in  words  which  might  have  included  plate  and 
pictures,  the  testator  added  a  clause,  directing  that  of  his  plate 
and  pictures  she  should  have  only  the  use  for  her  life,  a  clause 
of  which  the  Court  took  notice,  as  strongly  in  favour  of  the 
tenant  for  life,  being  equivalent  to  a  direction  that  the  plate  and 
pictures  should  fall  under  that  gift  in  which  he  gave  her  the 
use  and  enjoyment  of  all  his  property.  The  bequest  over,  after 
the  death  of  the  widow,  was  thus  worded: — ^'And  at  the  de- 
eease  of  my  said  wife,  I  give,  devise,  and  bequeath,  unto  my 
said  cousin-in-law,  E.  K.  P.,  all  the  rest  and  residue  of  my 
estate  and  effects  whatsoever,  both  real  and  personal ;"  words 
which  he  had  not  used  before,  and  by  which^  in  the  opinion  of 
the  Court,  he  meant  to  describe,  not  rest  and  residue  at  his 
own  death,  but  rest  and  residue  at  the  death  of  his  wife. 

That  no  one  of  these  special  circumstances  was  without  its 
influence  upon  the  decree,  is  clear  from  Lord  Cottenham's 
judgment.  So  that  Pickering  v.  Piekering  cannot  be  cited, 
as  from  the  remarks  of  Wigram,  V.  C,  in  Simpson  v.  EarlesL 
11  Jur.  922,  it  would  appear  to  have  been  cited,  as  an  authority^ 
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that  a  mef  e  enameration  of  particulars  in  a  residuary  bequest 
is  conclusive  against  conversion,  or  that  a  mere  direction  to 
divide  after  the  death  of  the  tenant  for  life^  taken  alone^  can 
have  the  same  effect. 

The  effect  of  the  words,  "rest  and  residue/'  occurring  for 
the  first  time  in  a  gift  over  after  the  tenancy  for  life,  as 
raising  an  inference  against  conversion  of  wasting  property, 
is  noticed  by  Knight  Bruce,  V.  C,  in  Howe  r.  Howe,  l4 
Jur.  359. 

The  four  cases,  Collins  v,  Collins,  Alcock  v.  Sloper,  Bethune 
V.  Kennedy,  and  Pickering  v.  Pickering,  are  referred  to  in  the 
most  important  of  those  which  follow  as  the  cases  which  estab- 
lished the  new  doctrine  of  equity,  on  the  question  of  enjoyment 
in  specie.  They  are  emphatically  lea^g  cases.  And  in 
Burton  v.  Mount,  which  seems,  as  will  be  presently  shown,  to 
have  carried  the  exception  in  favour  of  tenants  for  life  further, 
in  one  respect,  than  any  other  authority>  these  four  cases  are 
cited  by  Knight  Bruce,  V.  C,  as  containing  in  spirit  the  rule 
of  construction  by  which  his  decision  must  be  guided. 

In  Goodenough  v.  Tremamondo,  heard  at  the  Bolls  in  1840 
(2  Beav.  512),  the  decision  turned  upon  the  occurrence  in  the 
successive  bequests  of  the  word  "  rents,"  which,  there  being  no 
real  estate  to  which  it  could  apply,  was  held  to  furnish  a  con-^ 
elusive  indication  that  leasehold  property  comprised  in  the 
bequest  was  intended  to  be  enjoyed  in  specie.  There  the 
testator,  by  his  will,  which  was  not  executed  so  as  to  pass  real 
estate,  gave  all  the  rest,  residue,  and  remainder  of  Ms  estate 
and  effects  to  trustees,  in  trust,  to  permit  the  rents,  issues, 
profits,  interest,  and  annual  proceeds  thereof,  to  be  received  by 
his  son  for  life,  and  after  his  decease,  upon  trust,  for  his 
two  grand-daughters,  when  they  attained  twenty-one,  with 
power,  after  the  death  of  his  son,  to  apply  the  rents,  interest, 
profits,  and  annual  proceeds  of  his  said  residuary  estate  and 
effects,  towards  the  maintenance  of  his  grand-daughters  until 
their  shares  should  become  vested.  The  case  was  the  stronger 
against  the  tenant  for  life,  owing  to  the  objection,  relied  upon 
in  argument,  with  reference  to  Lord  Cottenham's  observations 
in  Pickering  v,  Pickering,  that  the  same  residue  was  given  to 
those  in  remainder  as  to  the  tenant  for  life,  unlike  the  bequest 
in  the  latter  case,  where  the  residue  was  different.  The  objec- 
tion, however,  was  not  considered  by  Lord  Langdale  of  sufficient 
weight  to  counterbalance  the  evidence  of  intention  arising 
from  the  use  of  the  word  "rents;"  and  it  was  held,  that  the 
tenant  for  life  was  entitled  to  enjoy  the  leasehold  property  in 
specie.     "  The  Court  could  not  declare  it  to  be  a  case  for  con- 
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version  ¥rithoat  striking  oat  altogether  the  word  '  rents/  which 
was  twice  repeated  in  the  will/' 

In  Vanghan  v.  Back,  before  Lord  Cottenham,  in  1841 
(1  PhiU.  75),  the  testator  began  his  will  by  bequeathing  the 
whole  of  his  property  to  his  wife  for  life,  and  afterwards  to  be 
equally  divided  between  his  children.  He  then  gave  to  each  of 
his  children  and  to  his  wife  some  pecuniary  and  specific  legacies, 
and  afterwards  bequeathed  as  follows:  "The  property,  my 
house,  21,  North  Street,  St.  Marylebone,  let  on  lease  at  48/.  a 
year,  1,000/.  new  Pour  per  Cents.,  1,500/.  in  the  Three-per-cent. 
Consols,  645/.  in  the  Three's  reduced,  and  20/.  per  annum  in  the 
Long  Aiinuities,  all  this  I  give  to  my  wife,  with  the  residue  and 
interest,  should  there  be  any/'  Lord  Cottenhara,  after  deciding 
in  the  first  instance  that  the  widow  took  a  life  interest  only  in 
the  general  residue,  including  the  particulars  enumerated  in  the 
concluding  clause,  held,  that  such  of  those  particulars  as  re- 
mained in  the  testator's  possession  at  the  time  of  his  death  were 
to  be  enjoyed  by  the  widow  in  specie.  The  same  construction 
was  to  be  put  upon  the  will,  in  this  respect,  as  if  the  particulars 
enumerated  in  the  concluding  clause  had  been  inserted  in  the 
first  clause — ^as  if  the  first  clause  had  run  thus :  "  I  give  the 
whole  of  my  property  [viz.,  my  house,  21,  North  Street,  &c.] 
to  my  wife  for  life,  and  after  to  be  divided  equally,  &c."  His 
LorcUhip  observed,  "  The  case  of  Bethune  v.  Kennedy  is  similar 
in  principle,  and  corresponds  nearly  in  its  circumstances  with 
the  present." 

This  case  is  somewhat  special.  It  is  to  be  noticed,  however, 
as  tending  to  restrict  a  rule  contended  for  in  the  argument  of 
this  case,  and  frequently  applied  in  other  cases,  that  the  enume- 
ration of  particulars  in  a  residuary  gift  is  merely  intended  to 
describe  what  the  general  residue  consists  of,  and  does  not  affect 
the  residuary  character  of  the  gifts  (see  Mills  v.  Mills,  7  Sim. 
501 ;  and  13  Sim.  417;  see  also  Wigram,  V.  C,  in  Simpson  v. 
Earles,  11  Jur.  922).  Perhaps  Vaughan  v.  Buck  is  to  be  re- 
ferred to  the  class  of  specific  bequests,  in  the  strict  significa- 
tion of  the  term,  viz.,  bequests  of  a  specific  thing. 

Harvey  v.  Harvey,  heard  at  the  Rolls,  in  1842  (5  Beav.  134), 
has  been  supposed  to  be  an  authority  in  favour  of  enjoyment 
in  specie  of  leaseholds,  under  a  bequest  for  life,  of  "  the  ftill 
and  entire  enjoyment"  of  real  and  personal  estate.  Indeed,  in 
a  note  to  Messrs.  Hayes  and  Jarman's  ^'Concise  Forms  of 
Wills,"  193,  the  case  is  cited  as  having  been  determined  on  the 
sole  ground  qf  these  expressions  in  the  bequest.  Had  this  been 
the  fact,  the  decision  would  have  been  of  considerably  more 
importance  than  it  is,  no  other  authority  having  been  found  in 
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which  such  etptessioiie),  without  mare^  have  been  held  to  indi« 
cate  an  intention  that  property  should  be  specificaUy  enjoyed. 
But  in  Harvey  v,  Harvey^  there  were  other  circumstances 
which  clearly  contributed  to  the  decree  for  specific  enjoyment. 
On  examining  the  will^  which  is  set  out  in  a  previous  report 
of  the  case  (4  Beav.  215)^  it  will  be  seen,  that  the  testatw 
directed  his  trustees,  ^^immediately  after  his  wife's  death,  to 
sell  all  his  leasehold  and  chattel  property .''  The  direction 
being  to  sell  after  the  death  of  the  tenant  for  life,  of  course 
rebutted  the  presumption  in  favour  of  conversion  during  her  life. 
In  addition  to  this  drcumstance,  the  will  contained  a  power  for 
the  tenant  for  life  to  retain  a  sum  for  renewing  the  leaseholds. 

Daniel  v.  Warren,  before  the  Vice-Chancellor  Knight  Bruce, 
April  26,  1843  (2  Y.  &  C.  290),  is  a  case  to  which  reference  has 
been  made  by  Vioe-Chancellor  Wigram  (3  Hare,  613)  as  having 
gone  further  in  favour  of  enjoyment  in  specie  of  perishable 
property  than  any  previous  authority.  The  testator,  who  had 
both  freehold  and  leasehold  property,  after  making  certain 
pecuniary  bequests,  gave  "  all  his  other  property,  of  every  de* 
scription  and  denomination^' — a  form  of  expression  of  which 
the  Court  took  notice,  observing,  "  that  must  include  boihfree-^ 
hold  and  leasehold ;  showing  that  the  testator  had  an  impression 
on  his  mind  that  the  two  species  of  property  were  to  form  one 
mass  for  a  particular  purpose^' — to  trustees  in  trust  for  his  sister, 
Sarah  Warren ;  "  in  effect,  therefore,"  continued  his  Honour, 
"  giving  that  united  property  to  his  sister,  Sarah  Warren;"  and 
after  her  death  in  trust  for  his  niece,  Sarah  Maria  Warren ;  and 
after  her  death  to  her  children,  in  equal  shares  and  proportions. 
Then  followed  this  clause  :  "  And  in  the  event  of  the  said  Sarah 
Maria  Warren  dying  without  leaving  issue  to  attain  the  age  of 
twenty-one  years,  the  whole  of  the  property  to  be  sold  by  public 
auction."  The  circumstance  that  the  leaseholds  were  combined 
with  the  testator's  freehold  property  in  the  same  bequest,  and  so 
as  to  form  one  mass,  was  important,  as  far  as  it  went ;  and  in 
noticing  that  circumstance  the  Court  appears  to  have  had  in 
view  Lord  Cottenham's  observation,  in  Bethune  v.  Kennedy,  on 
the  words, "  All  I  have  in  the  Funds,  copy  and  leasehold  estates," 
the  contention  being  that  one  of  these  descriptions  of  property 
ought  to  be  converted,  the  other  not  (as  to  which  see  further 
under  Simpson  v.  Earles,  Howe  v.  Howe,  Hunt  v.  Scott,  and 
Burton  v.  Mount,  injra) ;  but  the  direction  as  to  the  sale  of  the 
property,  given  together  in  the  manner  mentioned  above,  was 
conclasive. 

His  Honour,  after  observing  that  this  direction  could  not  be 
accounted  for,  as  had  been  contended  in  argument,  as  having 
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been  intended  merely  for  the  purpose  of  preventing  diiputQi  aa 
to  the  diyitdcm  of  the  property^  inasmuch  as  such  direction  did 
not  extend  to  a  diTision  which  might  be  no  less  necessary  be- 
tween the  children  of  Sarah  Maria  Warren^  said,  upon  the  whole 
the  fair  conclusion  to  be  drawn  firom  the  will  was  that  there  was 
to  be  no  sale  or  conversiim  either  of  the  real  or  leasehold  pro^ 
perty  so  given  together  before  the  event  in  the  will  mentioned; 
and  that  at  that  time,  and  not  before  that  time,  both  roecies  of 
jftojp&cty  were  to  be  sold  together.  His  opinion,  therefore,  was 
that  there  was  an  expression  of  intention  that  the  leasehold 
property  should  be  enjoyed  in  specie  by  the  sister  and  hej 
daughter. 

The  next  case  in  order,  Oakes  v.  Strachev,  before  the  late 
Vice-chancellor  of  England,  28th  April,  18^1^  (13  Sim.  413), 
is  to  be  referred  to  the  same  principle  as  Bethune  v.  Kennedy^ 
altibough  the  latter  case  does  not  appear  to  have  been  cited.  It 
requires  notice,  however,  inasmuch  as,  in  the  marginal  note  to  the 
report,  the  reason  of  the  Vice-Chancellor's  decision  is  precisely 
reversed.  The  will  was,  ^'  After  payment  of  my  debts  I  give 
and  bequeath  to  my  wife,  during  her  life  or  until  she  marry 
again,  the  interest  of  all  the  money  I  have  or  may  possess  in 
the  Funds  or  other  securities.  And  further,  I  bequeath  to  my 
wife  the  interest  of  any  other  property  I  do  or  may  possess,  to 
be  enjoyed  by  her  so  long  as  she  remains  single.'^  The  testa- 
tor's property  at  his  death  comprised  Three*and-a-half  per  Cents., 
East-India  Stock,  Danish  Bonds,  and  shares  in  a  steam  com- 
pany. The  decree  declared  that  the  three  former  ought  to 
remain  unsold,  and  that  the  widow  was  entitled  to  receive  the 
dividends  and  interest  of  them  so  long  as  she  remained  single. 
The  groimd  on  which  the  Vice-Chancellor  relied  was  this,  that 
the  Three-and-a-half  per  Cents.^  Danish  Bonds,  and  East  India 
Stock,  came  within  the  bequest  of  all  the  testator  had  or  might 
possess  '^ in  the  Funds  or  other  securities"  a  bequest  which  was 
kept  expressly  distinct,  and  occurred  in  a  separate  clause  from 
that  in  which  the  testator  afterwards  bequeathed  the  interest  of 
"any  other  property'^  he  did  or  might  possess — ^a  circumstance 
on  which  his  Honour  particularly  relied  as  distinguishing  the 
case  before  him  from  Mills  v.  Mills,  7  Sim.  501,  which  he  had 
decided  the  other  way.  In  the  marginal  note  the  decision  is 
stated  to  be  that  the  widow  was  entitled  as  against  the  residuary 
legatees  to  enjoy  in  specie  every  portion  of  her  husband's  pro- 
perty which  came  within  the  description  of  money  in  the  Funds 
'^  or  other  property,"  a  decision  which,  if  maintainable,  would 
put  an  end  to  the  rule  in  Howe  v.  Lord  Dartmouth  altogether. 
The  error  is  the  more  singular,  since  the  decree,  as  reported. 


184  New  Leading  Cases-. 

does  not  touch  the  shares,  which,  of  course,  were  included  in 
Ihe  term  "  property.' 

The  case  was  a  very  clear  one,  and,  like  Bethune  v.  Kennedy, 
followed  from  the  maxim,  that  "  a  bequest  is  not  the  less  specific 
for  being  general/'  A  bequest  of  "  all  I  possess  in  securities,'' 
is,  so  far  as  regards  the  question  of  conversion,  as  specific  a 
bequest  as  if  it  contained  a  specification  of  all  the  particulars  of 
which  those  securities  consist. 

The  next  case  in  order,  Hinves  v.  Hinves,  determined  by 
Wigram,  V.  C,  in  May,  1844  (3  Hare,  609),  is  fSrequently  referred 
to  for  the  observations  of  that  learned  judge  on  the  preceding 
authorities.  There  the  testator,  who  appears  to  have  been  an 
illiterate  and  ignorant  man,  "willed  and  bequeathed  to  his 
executors  to  dispose  of  his  property  in  the  manner  and  form 
thereafter  mentioned,  after  payment  of  his  debts,  viz.,  to  his 
wife  the  whole  income  of  his  property  of  all  descriptions  what- 
soever, for  her  life,  at  her  own  disposal,  but  not  to  sell  without 
the  whole  consent  of  all  parties;"  and  after  giving  certain 
specific  legacies  to  his  wife  absolutely,  and  leaving  "  at  her  own 
disposal,  at  her  decease  all  moneys  her  brother,  W.  B.,  might  be 
in  debt  to  him  at  his  (the  testator's)  decease,"  the  testator  left 
"the  residue  of  his  estates  or  property  whatsoever,"  equally  to  his 
five  brothers.  His  Honour,  in  holding  that  leaseholds  and  Long 
Annuities,  forming  the  principal  part  of  the  testator's  property, 
were  to  be  enjoyed  in  specie,  appears  to  have  relied  upon  the 
terms  used  in  the  appointment  of  executors ;  the  direction  not 
to  sell  without  consent ;  the  fact  that  words  originally  in  the 
will,  but  afterwards  erased,  showed  that  the  testator  was  aware 
of  the  propriety  of  directing  an  investment  where  investment 
was  intended ;  the  gift  of  W.  B.'s  debt  to  the  widow  "  at  her 
decease/*  and  a  gift  of  Three-per-cent.  Stock  "  to  be  boteffht  in 
within  three  months  of  his  wife^s  decease/*  concluding  that  "  he 
could  not  hold  that  the  Long  Annuities  and  the  leaseholds  were 
Hot  to  be  enjoyed  in  specie,  without,  in  eflfect,  deciding  against 
the  cases  of  Collins  v.  Collins,  Alcock  v,  Sloper,  Bethune  v, 
Kennedy,  Goodenough  v.  Tremamondo,  and  Daniel  v,  Warren, 
in  which  it  appeared  to  him  that  the  Court  had  leant  against 
conversion  as  strongly  as  was  consistent  with  the  supposition 
that  the  rule  itself  is  well  founded." 

The  reluctance  of  the  learned  judge  who  decided  Hinves  v. 
Hinves  to  limit  the  universal  application  of  the  rule  in  Howe  v. 
Lord  Dartmouth,  is  apparent  in  this  as  in  most  of  his  decisions 
on  this  subject. 

Passing  over  two  cases  decided  in  the  same  year  (1844)  by 
the  late  Vice-Chancellor   of  England,   viz.,    Wrey  r.  Smith, 
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l4  Sim.  2Q2j  in  vhich  there  was  an  express  trust,  extending! 
according  to  the  construction  put  upon  it  b j  the  Court,  to  the 
whole  residuary  personal  estate  and  effects,  to  sell  and  convert 
with  all  convenient  speed, — a  circumstance  which  places  it  under 
the  distinct  class  of  cases  of  which  Sitwell  v.  Bernard,  6  Yes. 
520,  may  be  taken  as  the  leading  case ;  and  Cockran  v.  Cock- 
ran,  14  Sim.  248,  where  the  gift,  being  of  "  all  the  property 
the  testator  possessed  in  the  public  funds,^'  was  equivalent  to  a 
specific  bequest,  npon  the  principle  to  which  we  have  already 
had  occasion  to  advert,  that  a  g^  is  not  the  less  specific  for 
being  general,  as  to  which  see  Bethune  v.  Kennedy,  Yaughan  v. 
Buck,  and  Oakes  v.  Strachey  (eupra),  we  come  to  an  important 
decision  of  Yice-Chancellor  Wigram's  in  the  case  of  Cafe  v. 
Bent,  5  Hare,  24. 

There  the  bill  prayed,  amongst  other  things,  that  leasehold 
estates,  which  pas»ed  under  a  general  bequest  of  the  testator's 
residuary  estate  and  effects,  might  be  sold  for  the  benefit  of  the 
purchaser  of  his  reversionary  interest  in  a  portion  of  such  gene* 
ral  residue ;  and  so  much  of  the  bill  as  prayed  such  sale  was 
dismissed  with  costs.  The  decision  turned  upon  a  clause  in  the 
wiU  by  which  the  testator  directed  that  one  of  his  trustees 
should  retain  as  a  compensation  for  trouble  a  per-K^ntage  of  the 
amount  of  the  rents  collected,  which  rents,  according  to  the 
construction  the  Court  put  upon  the  will,  were  the  rents  of  the 
leaseholds  comprised  in  the  residuary  clause.  So  fiir  but  little 
wonld  seem  to  be  added  to  the  rule  already  noticed  under 
Goodenough  v.  Tremamondo,  as  to  the  weight  to  be  attached 
to  the  word  ^' rents,''  as  iudicative  of  an  intention  that  lease- 
holds should  be  enjoyed  in  specie;  but  the  Court  added,  in 
reference  to  the  direction  in  which  the  word  "rents"  occurred  in 
the  will,  and  the  observation  is  important  as  removing  an 
objection  often  urged  in  former  cases : — 

''  Although  this  direction  might  perhaps  be  satisfied  hj  applyiug  it 
to  such  rents  and  profits  of  the  leaseholds  as  should  arise  before  a 
sale,  I  think  the  cases  of  Pickering  v,  Pickering  and  Gk>odenough  v, 
Tremamondo  are  authorities  for  putting  a  more  precise  construction 
on  the  word  *  rents,*  and  for  holding  that  this  will  carries  intrinsic 
evidence  that  the  testator  contemplated  the  enjoyment  in  specie  of 
the  leaseholds  in  question." 

The  judgment  in  Cafe  v.  Bent  is  chiefly  to  be  noticed  for  the 
strong  terms  in  which  the  Yice-Chancellor,  who  in  this  respect 
appears  to  have  modified  the  opinion  he  expressed  a  year  pre- 
viously in  Hinves  v,  Hinves,  maintains  the  vgdidity  of  the  rule  in 
Howe  V.  Lord  Dartmouth,  notwithstanding  the  recent  decisions. 
He  says : — 

"  I  do  not  consider  the  rule  laid  down  in  Howe  v.  Lord  Dart- 
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mouth  as,  in  the  least  degree,  impeached  by  the  more  modern  cases. 
Those  cases  have  clearly  recognised  the  rme,  and  hare  decided  only 
that  in  those  cases  circumstances  afforded  a  necessary  inference  that 
perishable  property  comprised  in  a  general  residue  was  to  be  enjoyed 

m  specie,  notwithstanding  its  perishable  nature In  the 

absence  of  such  circumstances,  the  rule  in  Howe  v.  Lord  Dartmouth 
must  prevail.  .  .  I  have  gone  at  some  length  into  this  question, 
because  I  consider  myself  bound  by  Howe  v.  Lord  Dartmouth, 
except  where  I  find  a  necessary  implication  to  the  contrary." 

The  ease  of  Mackie  v.  Mackie^  5  Hare^  75,  before  Yice-ChaiH 
cellor  Wigram  in  1845,  and  Sparling  v.  Parker,  9  Bea.  624, 
before  Lord  Langdale,  M.  B,.;  in  the  following  year,  although 
occasionally  cited  as  authorities  upon  the  question  which  forms 
the  subject  of  this  paper,  belong  to  a  distinct  though  kindred 
branch  of  equity.  In  both  there  was  a  devise  upon  an  express 
trust  for  sale.  In  both  there  was  a  discretionary  power,  more 
or  less  clearly  reserved  to  the  trustees,  to  postpone  the  sale; 
and  in  both  the  whole  income  actually  arising  &om  the  uncon* 
yerted  portion  of  the  estate  during  the  interval  between  the 
testator's  death  and  conversion  was  given  to  the  tenants  for  life 
in  terms  so  clear  as  to  make  it  difficult  to  conceive,  especially  in 
the  latter  case,  how  their  effect  could  be  doubtM.  In  both, 
accordingly,  the  whole  of  such  income  was  declared  to  be 
payable  to  the  tenants  for  life,  and  that,  apparently,  not  for  the 
first  year  only,  as  in  Wrey  v.  Smith,  14  Sim.  202,  but  until 
conversion.  The  cases  belong  rather  to  the  class  of  whidh 
Sitwell  V.  Bernard,  6  Yes.  520,  is  usually  cited  as  the  leading 
case,  and  are  important  chiefly  as  indicating  what  terms  are 
sufficient  to  give  trustees  such  a  discretionary  power  to  post- 
pone conversion  as  shall  suspend  the  application  of  the  ordinary 
rule  of  equity  in  such  cases,  viz.,  that  the  end  of  a  year  from 
the  testator's  death  is  the  convenient  and  reasonable  time 
to  be  allowed  for  conversion.  Sparling  v.  Parker  is  further  to 
be  noticed  as  showing  the  facility  with  which  the  Court  has 
inferred  a  power  to  postpone  conversion. 

Passing  over  these  cases,  and  passing  over  also  the  case  of 
Evans  v.  Jones,  2  Coll.  616,  before  Knight  Bruce,  V.C,  in 
1846,  where  a  reversionary  interest  in  Consols  was  held  not 
convertible  in  favour  of  the  life-tenant,  under  a  bequest  in  the 
following  terms  : — '^  And  as  for  and  concerning  my  other  per- 
sonal estate,  consisting  of  sums  in  the  Three-per-cent.  Consols, 
and  money  on  mortgages,  bonds,  notes,  and  book-debts,  I  give 
and  bequeath  the  same  tx)  my  said  wife  for  life ;  and,  after  her 
decease,  I  give  and  bequeath  the  same  to  my  brother  and 
sisters  for  and  during  their  several  lives,  share  and  share  alike  ;^' 
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— the  bequest  to  the  brother  and  siaten  oecanring  after  a  reai« 
dnaxy  bequest^  from  which  it  had  been  expressly  excepted,  and 
being  dearly  a  specific  bequest^  notwithstanding  the  word 
''other/'  we  come  to  Hnbbard  v.  Young,  before  Lord  Lang- 
dale,  M.B.,  in  1847,  reported  9  Beav.  208. 

There  the  testatrix  bequeathed  as  follows : — ''  I  give  my  pro* 
perty  to  my  granddaughter,  E.  M.  H.,  excepf  certain  pecu- 
niary legacies.  "  Should  my  granddaughter  die,  I  desire  her 
issue  may  be  her  heirs.  If  she  should  die,  and  not  leave  any 
issne  behind  her,  I  give  all  my  property  to  be  divided  between 
my  sister's  children  and  my  brother's  daughter  and  her 
cluldren.''  The  testatrix  then  desired  that  J.  H.  might  have 
Ihe  care  of  her  granddaughter  till  she  came  of  age, ''  which,'' 
she  continued,  '^  is  to  be  at  her  twentieth  year,  at  which  time 
she  is  to  receive  the  dividend  herself,  but  not  the  principal, — 
that  is,  not  to  be  spent.  My  property  is  in  the  Bank  and  India 
House."  Upon  the  terms  of  this  will  the  Court  held,  assuming 
the  granddaughter  to  take  for  life  only,  that  she  was  entitled  to 
enjoy  Bank  and  India  stock  in  specie.  The  precise  ground 
of  this  decision  is  not  perfectly  clear  from  the  report.  The 
mai^inal  note  would  lead  to  the  inference  that  the  condnding 
words,  "  My  property  is  in  the  Bank  and  India  House,"  were 
^one  held  sufficient  to  render  the  general  bequest  with  which 
the  will  commenced  specific,  and  that  the  efiect  on  that  bequest 
of  the  concluding  memorandum  was  the  same  as  if  the  testatrix 
had  commenced  her  will,  "  I  give  my  Bank  and  India  stodc  to 
my  granddaughter."  K  this  was  the  decision,  it  went  further 
than  Yaughan  v.  Buck,  and  the  case  wotdd  belong  to  the  class 
of  bequests  already  noticed  as  being  in  effect  specific.  It  is 
submitted,  however,  that  the  will  in  this  case  contained  expres- 
sions which,  in  other  cases,  have  been  held  to  contribute  to 
rebat  the  presumption  in  fisivour  of  conversion ;  and  the  terms 
in  which  the  property  was  given  to  the  granddaughter,  the 
direction,  after  her  death  without  leaving  issue,  to  sell  and 
divide  the  property,  as  to  which  circumstances  the  very  first  case 
noticed  above  as  restricting  the  rule  in  Howe  v.  Lord  Dart- 
mouth, maybe  cited  as  an  authority;  the  direction  that  the 
granddaughtar,  on  coming  of  age,  was  to  receive  the  dividends, 
but  not  the  pnncipal,  and  that  the  principal  was  not  to  be 
8pa:it,  were  expres9ly  adverted  to  in  the  judgment  of  the  Master 
of  the  RoUs. 

In  Simpson  v.  Earles,  11  Jur.  921,  decided  by  Vice-chan- 
cellor Wigram,  in  the  same  month  as  Hubbard  v.  Young,  and 
in  which  Long  Anntiities  comprised  in  a  general  residuary 
bequest  were  held  not  to  be  liable  to  conversion,  there  was  not 
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only  a  clear  indication  in  the  will  that  the  testator  intended 
leaseholds,  also  comprised  in  the  same  residuary  bequest,  to  be 
enjoyed  in  specie,  but  the  trusts  of  the  residue  included  a  trust 
to  set  apart  and  invest  in  the  Funds  a  sufficient  sum  to  provide 
for  the  payment  of  two  annuities  mentioned  in  the  will,  such 
fund  at  the  expiration  of  the  annuities  to  go  to  those  to  whom 
the  residue  was  given.  There  were  also  other  circumstances  in  the 
will,  but  it  was  on  these  that  the  decision  turned,  his  Honour 
observing,  that  the  additional  circumstance  that  the  leaseholds 
were  not  to  be  converted,  rendered  it  impossible  to  decide  in 
favour  of  conversion,  without  opposing  the  decision  of  Lord 
Cottenham  in  Pickering  v.  Pickering. 

Another  important  decision  in  fevour  of  the  enjoyment  in 
specie  of  leasehold  property  comprised  in  a  general  residuary 
devise  of  real  and  personal  estate,  was  pronounced  by  Knight 
Bruce,  V.  C,  before  the  close  of  the  same  month,  in  a  case  to 
which  allusion  has  already  been  made,  that  of  Hunt  t?.  Scott, 
1  De  G-.  &  Sm.  219.  As  the  report  does  not  specify  the  pre- 
cise point  on  which  the  decision  turned,  it  is  necessary  to  set 
out  the  terms  of  the  trust  on  which  the  question  arose.  The 
testator,  who,  at  the  date  of  his  will,  had  ft*eehold  as  well  as 
leasehold  estate,  after  devising  all  his  real  and  personal  estate 
to  trustees  upon  certain  trusts  during  the  life  of  his  wife,  pro- 
ceeded as  follows : — ^^  And  after  the  decease  of  my  said  wife, 
upon  trust,  to  pay  and  apply  the  interest,  dividends,  rents,  and 
annual  produce  of  my  said  real  and  personal  estate  towards  the 
bringing  up  and  educating  such  my  child  or  children  that  may 
be  then  living,  until  he,  she,  or  they  attain  the  age  of  twenty- 
one  years ;  then  to  pay,  transfer,  and  equally  divide  the  same 
between  them  if  boys,  for  their  separate  use  and  benefit  abso- 
lutely, and  if  but  one  child  or  boy,  then  to  pay  and  transfer  the 
whole  of  my  real  and  personal  estate  imto  one  child,  but  in  case 
there  should  be  no  boy,  then  upon  trust  to  pay  the  interest, 
dividends,  and  annual  produce  of  my  said  real  and  personal 
estate  unto  such  my  daughter  or  daughters  that  may  be  living, 
during  the  term  of  their  natural  lives,^'  free  from  marital  con- 
trol, "  and  after  her  or  their  decease,  upon  trust  to  pay  and 
transfer,  and  equally  divide  the  whole  of  my  real  and  personal 
estate  unto  and  amongst  the  issue  of  suchmy  daughter  or  daughters 
that  may  be  living  at  the  decease  of  any  such  my  daughter  or 
daughters.'^  In  default  of  such  issue,  the  testator  gave  certain 
legacies,  after  which  he  concluded  as  follows :  "  And  as  to  all 
the  rest  and  residue  of  my  personal  estate  and  real  estate  which 
does  not  consist  of  money,  I  direct  the  same  to  be  sold,  and  the 
money  arising  therefrom,  together  with  such  of  my  personal 
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estate  that  oonsistB  of  money,  to  be  paid  to  and  equally  divided 
between  my  nephews/^  The  question  was  whether  the  testator's 
daogbter  and  only  child,  was  entitled,  under  the  terms  of  the 
will,  to  enjoy  leasehold  property  in  specie — a  question  as  to 
which,  aa  the  testator  had  real  estate  at  the  date  of  his  will,  the 
use  of  the  word  ''rents,''  was  not,  as  in  Ooodenough  v.  Trema- 
mondo,  conclumye.  Knight  Bruce,  Y.  C,  after  tiJdng  time  to 
consider, 

''This  question  (the  testator  having  had  real  estate  when  he  made 
his  vrill)  has  appeared  to  me  one  of  some  difficulty,  considering  the 
decisions  which  have  taken  place  within  the  last  fifteen  years,  or 
perhaps,  I  should  rather  say,  notwithstanding  these  decisions.  The 
conclusion  at  which  I  have  arrived,  is  that  Alcock  v,  Sloper,  Collins 
i;.  Collins,  and  several  subsequent  cases  having  been  determined  as 
they  were,  I  ought  to  say,  that  under  this  will  the  testator's  daughter 
is  entitled  to  enjoy  the  chattel  leasehold  property  for  her  life  m  its 
actual  state,  and  that  it  cannot,  therefore,  be  sold  during  her  life." 

The  ground  of  this  decision  would  seem  to  be  the  terms  in 
which  the  testator  by  the  concluding  clause  of  his  will  directed 
a  sale  and  division  (after  the  determination  of  the  tenancies 
for  life  and  payment  of  the  legacies)  of  all  his  residuary  real 
and  personal  estate,  both  which  species  of  property  he  had 
treateil  throughout  in  a  manner  indicative  of  an  intention 
"  that  the  two  were  to  form  one  mass  for  a  particular  purpose,'' 
as  to  which  last  circumstance,  see  the  observations  of  the  same 
judge  mentioned  above  under  Daniel  v.  Warren,  to  which  case 
that  of  Hunt  v.  Scott  appears  to  bear  a  close  resemblance. 

In  Milne  t;.  .Parker,  before  Vice-Chancellor  Wigram  in 
January,  1848,  12  Jur.  171,  a  case  which  will  be  found  to 
contain  an  historical  statement  of  the  modifications  to  which 
the  role  in  Howe  v.  Lord  Dartmouth  has  been  subjected^  the 
testator,  after  bequeathing  certain  chattels  to  his  wife,  bequeathed 
all  and  singular  other  his  estate  and  effects  to  trustees  upon  trust 
to  call  in  all  sums  of  money  that  might  be  owing  to  him  upon 
bond,' note,  or  other  security,  and  thereout  and  out  of  any  other 
part  of  his  personal  estate  to  pay  his  debts,  legacies,  and  ftmeral 
and  testamentary  expenses,  and  a  sum  of  2,000l«  to  his  wife, 
and  upon  trust  to  lay  out  and  invest  the  residue  in  Government 
Stocks,  funds,  or  securities,  and  receive  the  dividends,  interest, 
and  annual  proceeds  thereof,  from  time  to  time,  as  the  same 
should  become  due  and  payable,  together  with  the  dividends, 
interest,  and  annual  proceeds  of  such  other  Government  Stocks  or 
fimds  as  he  might  be  possessed  of  at  the  time  of  his  decease,  and 
to  pay  an  annuity,  and  subject  to  the  payment  thereof,  upon 
trust  to  pay  the  whole  remaining  dividends,  interest,  and  annual 
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proceeds  of  the  said  stdcks  and  funds  from  time  to  time  as  the 
same  should  be  received^  to  his  wife  for  life^  with  remainder 
over.  Upon  the  terms  of  this  will,  the  Court  held,  that  Long 
Annuities  forming  part  of  the  testator's  estate,  and  which  re- 
mained untouched  after  payment  of  his  debts,  were  not  liable 
to  be  converted  for  the  beenefit  of  the  parties  in  remainder. 
The  decision,  which  in  some  parts  is  not,  as  reported,  so  dear 
as  could  be  wished,  turned  on  the  words  in  italics.  Had  those 
words  stood  alone,  had  the  bequest  been  merely  of  the  dividends, 
interests,  and  annual  proceeds  of  such  Government  Stocks  Or 
funds  as  the  testator  might  be  possessed  of  at  the  time  of  his 
death,  the  case  would  have  been  clear  in  favour  of  enjoyment 
in  specie  by  the  widow. 

^  The  question  is,"  bis  Honour  said,  "  whether  the  addition  to  the 
Government  Stocks,  funds,  and  securities  of  which  the  testator  was 
possessed  at  his  death,  of  the  stocks,  funds,  and  securities  directed  to 
be  purchased  by  the  proceeds  of  his  estate,  gives  to  the  former  a 
eonvertible  character  which  in  terms  it  would  not,  standing  alone, 
have  had.  According  to  the  modem  decisions  on  this  subject,  I 
think  the  Court  would  not  direct  the  property  to  be  converted,  and 
that  it  would  not  consider  the  direction  to  add  as  taking  away  from 
the  gift  the  character  which  it  would  have  had  if  it  had  stood  alone.' ^ 

If  any  one  of  the  cases  decided  since  Pickering  v.  Pickering, 
^r  perhaps  even  since  Collins  v.  Collins,  is  more  entitled  than 
another  to  be  cited  as  an  authority  against  conversion,  and  in 
feivour  of  the  enjoyment  of  perishable  property  in  specie,  it 
would  seem  to  be  that  of  Burton  v.  Mount,  determined  by 
Kni^t  Bruce,  V.  C,  in  July,  1848,  reported  2  De  G.  &  Sm. 
883,  and  12  Jur.  985.  The  effect  of  which,  so  far  as  relates  to 
the  Long  Annuities,  appears  to  make  it  difficult  to  determine 
what  circumstances  wUl  be  sufficient,  not,  as  formerly,  to  con* 
stitute  an  exception  to  the  rule  in  Howe  v.  Lord  Dartmouth, 
but  to  bring  a  case  within  that  rule. 

The  testator  devised  and  bequeathed  all  his  estate  and 
effects,  both  real  and  personal,  to  trustees  upon  trust,  after 
raising  out  of  the  rents  and  profits,  interests,  dividencte,  and 
annual  produce  thereof,  two  annuities  in  his  will  mentioned,  to 
stand  seized  and  possessed  of  the  entirety  of  his  estate  and 
effects,  both  real  and  personal,  upon  trust,  to  pay  the  rents, 
issues  and  profits,  dividends  and  interests  thereof  to  his  aon  for 
life,  with  trusts  over  in  remainder  as  to  the  real  estate.  And  as 
to  the  ^itirety  of  his  personal  estate  and  effects,  the  testator 
directed  his  trustees,  after  his  son^s  death,  to  stand  possessed 
thereof,  iqpon  trust,  for  the  child,  if  only  one,  and  for  all  the 
children,  if  more  than  one,  of  his  son,  equally  to  be  divided 
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amcmg  them.  And  the  testator  empowered  his  trustees,  not- 
withstanding  the  devise  and  bequest  of  his  freehold  and  lease'- 
hold  estates,  at  any  time  or  times  at  their  discretion,  to  sell  his 
freehold  and  leasehold  estates  (except  his  dwelling-house).  The 
will  also  contained  a  power  for  the  trustees  to  demise  the 
testi^tor's  freehold  and  leasehold  estates  (except  his  dwelling* 
house)  for  any  term  not  exceeding  twenty-one  years.  The  per- 
sonal estate  comprised  not  only  leaseholds,  as  to  which  the  case 
was  c(Hnparatiyely  dear,  but  Long  Annuities.  The  question 
was  very  fully  and  ably  argued  on  behalf  of  the  legatees  in 
remainder;  and  every  argument  that  could  be  used,  imd  every 
case  that  could  be  cited  in  favour  of  conversion,  appears  to  have 
been  urged,  not  only  as  to  the  Long  Annuities,  but  as  to  the 
leaseholds. 

The  Vice- Chancellor's  judgment  was  as  follows: — 
**  Upon  the  weight  of  authority,  and  upon  mv  own  opinion  inde- 
pendently of  authority,  I  think  the  tenant  for  life  right  in  his  con- 
tention as  to  the  leasehold  property ;  but  were  the  case  clear  of 
anthority,  my  decision  psobably  would  be  exactly  the  reverse  as  to  , 
the  Lon^  Aimuities.  The  question  is,  whether  that  part  of  the  case  is 
substantially  covered  by  authority.  I  agree  there  are  some  respects 
in  which  the  will  here  does  differ  from  each  of  the  wills  considered  in 
the  cases,  severally, — of  Alcock  v,  Sloper,  Collins  v,  Collins,  Bethune 
r.  Kennedy,  and  rickering  v,  Pickering.  The  question  is  not  upon 
the  letter,  however,  but  upon  the  spirit ;  the  question  is,  whether," 
looking  at  those  four  cases  together,  they  do  not,  in  spirit,  give  a 
rule  of  construction,  within  the  influence  of  which  the  present  will 
iioes,  as  to  the  Long  Annuities,  fall ;  and  I  think  they  do.  I  consider 
that,  by  acting  on  what  would  have  probably  been  my  own  opinion, 
independently  of  authority,  as  to  Long  AnnuitieB,  I  should  be  contra- 
dicting those  decisions  in  their  spirit.  I  must  therefore  decide  the 
point  as  to  the  Long  Annuities,  as  well  as  the  leaseholds,  in  favour  of 
the  tenants  for  life." 

This  judgment  is  given  at  length,  because  it  is  only  too  brie£ 
The  ground  of  it,  in  the  case  of  the  leaseholds,  is  clear.  The 
power  of  sale  sufficiently  showed  the  testator's  intention,  that 
the  leaseholds  should  be  enjoyed  in  specie.  But  what  evidence 
of  a  similar  intention  does  the  will  contain  in  the  case  of  the 
liong  Annuities?  What  is  that  rule  of  construction  giv^i  in 
spirit  by  the  four  leading  cases,  and  within  the  influence  of 
whidi  the  present  will  did  as  to  the  Long  Annuities  fall  ?  In  the 
silence  of  the  judgment,  as  reporj|;ed,  we  look  to  the  report  of 
the  aigument,  but  there  no  circumstance  applicable  to  the  Long 
Annuities  appears  to  have  been  relied  on  in  favour  of  enjoy- 
n&ent  in  specie,  except  the  union  of  the  words,  *'  rents,  issues 
and  profits,  dividends  and  interest,^'  the  blending  of  all  the 
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testator's  real  and  personal  estate  in  one  bequest^  and  t^e  con- 
sequence^ alleged  in  argument^  that  the  annuities  given  by  the 
wiU^  being  given  out  of  the  annual  produce^  the  annual  produce 
would,  in  the  event  of  conversion,  be  insufficient  to  pay  them. 
The  case  is  the  strongest  exception  to  the  rule  in  Howe  v.  Lord 
Dartmouth.  Half  the  decree  appears  to  have  escaped  notice. 
In  a  very  recent  case,  in  which  Long  Annuities  as  well  as  lease- 
holds were  in  question,  the  Master  of  the  Rolls  is  reported  to 
have  disposed  of  the  authority  of  Burton  v.  Mount,  without 
alluding  to  its  effect  on  the  Long  Annuities, — 

"  In  Barton  v.  Mount,  a  mixed  property,  consisting  of  freeholds 
and  leaseholds,  was  given  to  trustees,  in  trust,  out  of  the  rents,  to 
pay  annuities,  with  a  power  of  sale  given  to  them,  which  showed  that 
until  sale  the  leaseholds  were  to  be  enjoyed  in  specie  "  (per  Sir  J. 
Bomilly,  M.E.,  in  Morgan  v»  Morgan,  14  iBeav.  87). 

.  No  living  judge  appears  to  have  contributed  so  much  in 
reclaiming  ground  from  the  usurpation  of  the  rule  in  Howe 
V.  Lord  Dartmouth,  as  Lord  Justice  Knight  Bruce. 

In  Neville  v.  Fortescue,  in  1848  (16  Sim.  838,  S.  C.  12  Jur. 
908),  Long  Annuities  and  Bank  Stock  were  held  by  the  late 
Vice-Chancellor  of  England  not  to  be  liable  to  conversion,  on 
the  ground  that  the  will  contained  a  direction  that  the  cestuis 
qtie  trust,  '^  under  lettei^s  of  attorney  and  powers  from  the 
trustees,  who  were  thereby  empowered  to  grant  the  same, 
should  receive  the  yearly  dividends  which  would  arise  out  of 
the  public  or  other  frmds,  and  the  yearly  interest  which  would 
arise  from  other  parts  of  the  testator's  personal  property  :^'  the 
necessity,  in  the  contemplation  of  the  testator,  for  various 
powers  of  attorney,  demonstrating  that  he  intended  the  personal 
estate  to  be  enjoyed  in  the  state  in  which  it  might  be  at  the 
time  of  his  death.     This  was  a  very  clear  case. 

In  House  v.  "^21^,  before  Vice-Chancellor  Wigram,  in  Nov. 
1848  (reported  12  Jur.  958)^  the  testator,  after  specific  bequests 
to  his  wife,  gave  her  '^  all  the  property  he  possessed  in  this  world, 
of  what  nature  or  kind  soever,'^  during  her  life,  and  after  her 
decease,  all  his  freehold  and  leasehold  estates  to  his  sister  and 
her  heirs,  and  ^^  the  interest  of  the  remainder  and  residue  of  his 
frinded  property^'  over.  And  the  testator  declared  his  will  to  be, 
that  his  wife  should  hold  peaceable  possession  of  his  house,  fur- 
niture, plate,  linen,  and  glass,  and  all  his  property  at  East  House 
or  elsewhere,  during  her  life,  if  she  continued  a  widow.  And 
that  no  distribution  of  any  part  of  his  property  should  take 
place  until  after  her  decease  or  marriage,  except  for  the  payment 
of  his  debts  and  funeral  expenses.  The  residuary  estate  com* 
prised  Long  Annuities,  which  the  bill,  filed  against  the  widow  by 
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the  parties  entitled  in  remainder,  sought  to  have  converted. 
The  grounds  of  the  decision  appear  to  have  been,  first,  the  gene- 
ral terms  of  the  bequest  to  the  widow  : — "  Looking  at  the  terms 
of  the  will,  that  which  strikes  one  is  that  the  testator  has  given 
in  the  most  general  terms  all  his  property  to  his  wife  for  Ufe, 
except  bequests  already  given  to  her ;''  next,  the  fact  that  the 
gift  over,  after  her  decease,  of  "  the  interest  of  the  remainder 
and  residue'^  of  the  testator's  "  funded  property,*'  which  the 
Court  admitted  would  certainly  include  Long  Annuities,  as  well 
as  any  other  funded  property  the  testator  might  have,  was 
placed  between  two  clauses,  one  of  which,  without  express  words, 
showed  that  the  widow  should  enjoy  the  property  in  specie,  and 
the  other  of  which,  in  express  terms,  indicated  the  same  inten- 
tion.  Upon  the  terms  of  the  will,  the  Court  felt  bound  to  give 
the  word  *'  funded"  its  fidl  meaning,  and  to  consider  that  the 
testator  intended  with  respect  to  that,  what  in  express  terms  he 
had  directed  as  to  the  other  property. 

The  learned  judge  expressly  guards  himself  from  being  sup- 
posed to  have  been  influenced  in  this  judgment  by  the  direction, 
that  during  the  life  or  widowhood  of  the  tenant  for  life  there 
should  be  no  distribution  of  any  part  of  the  testator's  property, 
except  for  payment  of  his  debts,  which  he  took  to  be  a  direction 
ex  abundanti  cauteld,  and  nothing  more. 

No  mention  is  made  in  the  report  of  any  notice  having  been 
taken  either  by  the  judge  or  counsel  of  the  words  '^  remainder 
and  residue''  occurring  in  the  gift  over  after  the  widow's  death 
of  the  testator's  funded  property, — words  which  the  testator  had 
not  previously  used,  and  which  would  therefore  appear  to  raise 
the  same  inference  as  Lord  Cottenham  founded  upon  them  in 
Pickering  v,  Pickering  (4  M.  &  C.  302),  followed  subsequently 
by  Knight  Bruce,  V.C.,  in  Howe  v,  Howe  (14  Jur.  359,  et  infrS). 
The  omission  would  scarcely  deserve  notice  but  for  the  difficulty 
with  which  the  Vice-Chancellor  admits  that  he  had  satisfied 
himself  to  decide  in  favour  of  enjoyment  in  specie,  and  the  regret 
he  expresses  that  there  were  not  more  decisions  on  this  subject 
by  the  Lord  Chancellor.  May  it  not  also  be  questioned  whether 
Collins  V,  Collins,  and  Alcock  v,  Sloper,  even  without  the  more 
recent  authorities  of  Daniel  v.  Warren,  and  Burton  r.  Mount, 
the  latter  of  which  was  cited  in  argument,  would  not  have 
authorized  the  decree  pronounced  in  this  case,  even  in  the  absence 
of  the  precise  circumstances  by  which  it  was  determined  ? 

The  next  case  in  order,  Bowden  v.  Bowden,  before  the  late 
Vice-Chancellor  of  England  in  July,  1849  (17  Sim.  65),  was  a 
clear  case  against  conversion,  not  only  on  the  ground  of  the  use 
of  the  word  "  rents,"  the  testator  having  no  real  estate  to  which 
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the  word  could  apply,  upon  which  point  Goodenongh  v.  Trema- 
mondo  was,  as  has  been  shown,  an  authority  directly  applicable^ 
but  also  on  the  further  eyidenc^  of  intention  arising  from  the 
circumstance  that  the  will,  as  in  Burton  v.  Mount,  contained 
powers  of  sale  and  leasing. 

We  pass  on  to  another  important  judgment  of  Knight  Brace, 
V.C.,  in  which  additional  light  is  thrown  upon  two  points, 
already  noticed  as  forming  important  parts  of  the  general 
question  of  conversion,  viz.,  what  evidence  of  an  intention  that 
property  should  be  enjoyed  in  specie  is  furnished  by  the  cir- 
cumstance that  real  and  personal  property  is  united  in  the  same 
bequest,  and  for  the  same  purpose  or  series  of  purposes,  and 
that  in  the  gift  over,  after  the  expiration  of  the  tenancy  for  life, 
the  property  is  for  the  first  time  described  by  the  testator  as  a 
residue.  It  occurs  in  the  case  of  Howe  v,  Howe,  Nov.  1849 
(14Jur.  359). 

In  that  case  the  testator  gave  to  his  wife  the  interest  of  all 
monies  and  securities  for  monies,  "and  all  the  rents  and  profits 
of  all  real  and  personal  estates  of  which  he  might  die  possessed,^' 
for  her  life,  or  during  such  part  thereof  as  she  should  continue 
his  widow,  and  on  her  death  or  marrying  again,  he  directed  that 
all  her  right  and  interest  under  his  will  should  cease;  and  he 
further  directed,  that  in  the  event  of  her  attempting  to  antici- 
pate the  right  and  interest  thereby  given  to  her,  such  bequest 
should  be  void;  and  upon  either  of  the  aforesaid  events  hap- 
pening, he  gave  two  pecuniary  legacies  to  his  daughters ;  ^^  and 
as  to  the  residue  of  his  property,  of  every  description,^'  he  gave 
and  bequeathed  the  same  to  his  son.  The  testator,  at  the  time 
of  his  death,  was  possessed  of  Long  Annuities  and  chattels 
leasehold.  The  question  was,  whether  they  were  to  be  con- 
verted.    Knight  Bruce,  V.C. : — 

"  This  question  depends  upon  the  combined  effect  to  be  given  to 
several  passages  contaiQed  in  the  will,  and  I  should  find  it  very  diffi- 
cult to  say  how  far  material  would  be  the  absence  of  any  one  of 
them. 

"  In  the  first  place,  the  testator  gives  to  his  widow  the  interest  of 
all  monies  or  securities  for  money ;  making  it  plain  that  at  least 
such  securities  for  money  as  he  might  have  at  his  death  would  be 
unconverted,  at  least  without  her  consent,  during  the  existence  of 
her  life. 

"  Having  specified  one  kind,  or  more  than  one  kind  of  property,  he 
goes  on  to  say, — *  And  all  the  rents  and  profits  of  all  real  and  per- 
sonal estates  of  which  I  may  die  posses'feed,  for  her  life.'  The  word 
*  profits,'  or  the  words  *  rents  and  profits,'  together,  I  take  to  be 
equivalent  to  income  ;  and  here  he  imites  the  real  and  personal 
estates  for  life  together,  which  is  a  circumstance  which  has  always. 
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or  generally,  been  deemed  worthy  of  observation  in  such  cases ;  the 
argument  for  the  son  being,  that  of  these  two  descriptions  of  property 
one  ought  to  be  converted  and  the  other  not.  The  words  are, '  renta 
and  profits  of  all  real  and  personal  estates  of  which  I  may  die  pos- 
sessed ; '  they  are  not  of  all  my  real  and  personal  estates.  The  lan« 
guage  used  is  specifically  and  directly  applicable  to  the  property  in 
nis  possession  at  his  death." 

His  Honour  concluded^  that  when  to  these  remarks  was  added 
the  observation,  which  he  would  have  thought  not  immaterial 
even  if  Pickering  v.  Pickering  had  not  existed,  viz.,  that  the 
word  ^^  residue'*  was  not  used  except  as  to  the  son,  he  thought 
that  the  widow  vras  entitled  to  the  Long  Annuities,  and  that  they 
ought  not  to  be  converted  without  her  consent. 

In  the  absence  from  the  report  of  this  judgment  of  any 
mention  of  the  leaseholds,  it  is  presumed  that,  as  to  that  part  of 
the  testator's  property,  the  case  was  considered  clear  in  favour 
of  enjoyment  in  specie. 

In  reference  to  the  concluding  remark  on  the  word  "  resi- 
due,*' it  is  perhaps  worth  observing,  that  the  Court  must  have 
considered  that  the  inference,  that  the  testator,  by  using  that 
word  for  the  first  time  in  the  gift  over  after  the  death  of  the 
tenant  for  life,  indicated  an  intention  that  wasting  property  waa 
to  be  enjoyed  in  specie,  was  not  to  be  weakened  by  the  obvioua 
objection,  that  the  word  '^residue**  might  be  sufficiently  ac- 
counted for  by  the  two  large  pecuniary  legacies  to  the  daughters 
by  which  it  was  immediately  preceded  in  the  will. 

In  Cotton  V,  Cotton,  before  the  same  judge,  in  June,  1850 
(14  Jut.,  p.  950),  the  furniture  of  a  leasehold  house  occupied  by 
the  testator  as  tenant  from  year  to  year,  was  held  to  be  enjoy- 
able in  specie,  on  the  ground  that  in  the  will  a  direct  expecta- 
tion was  expressed  that  the  first  tenant  for  life  of  the  residue 
would  live  in  the  house  with  the  second.  His  Honour  collected 
that  it  was  a  house  furnished  by  the  testator,  and  the  correct 
interpretation  was  that  the  furniture  should  be  enjoyed  as 
specifically  as  the  lease. 

This  being  the  last  reported  case  decided  on  the  question 
which  forms  the  subject  of  this  paper,  Lord  Justice  Knight 
Bruce's  opinion  as  to  the  position  in  which  the  rule  in  Howe  v. 
Lord  Dartmouth  was  then  left  by  the  authorities,  is  important. 

In  his  judgment  in  Cotton  v.  Cotton,  the  learned  judge  is 
reported  to  have  commenced  vrith  the  remark, — 

**  The  rule  laid  down  in  Howe  v.  Lord  Dartmouth,  though  not  to 
be  questioned  as  a  general  rule,  had,  in  his  opinion,  and  according  to 
his  observation,  quite  as  often  defeated  as  carried  out  the  intention 
of  testators.    Yery  many  cases  had  at  different  times  come  before 
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him,  in  which  he  had  been  satisfied  that  the  very  reverse  had  been 
done  to  that  which  the  testator  intended ;  still  he  must  repeat,  that 
as  a  general  rule  it  was  not  to  be  questioned ;  the  burthen  was  on 
those  who  resisted  the  conversion,  to  show  from  the  words  of  the  will 
that  the  prope/ty  was  not  to  be  converted." 

Two  cases  only  remain  to  be  considered — Blann  v.  Bell,  before 
the  late  Vice-Chancellor  Sir  James  Parker,  in  June,  1852 ;  and 
Harris  v.  Poyner,  decided  in  the  following  month  by  Vice- 
Chancellor  Kindersley. 

In  Blann  v.  BeU  (16  Jur.  p.  1081),  the  only  decision,  it  is 
believed,  by  Sir  James  Parker  on  the  subject  of  enjoyment  in 
specie,  the  exception  to  the  rule  in  Howe  v.  Lord  Dartmouth, 
was  carried  further  in  favour  of  enjoyment  in  specie  of  leasehold 
property,  on  the  mere  ground,  as  it  would  seem,  of  the  use  of 
the  word  ^^  rents,^^  than  in  any  previous  authority. 

In  Goodenough  v.  Tremamondo,  the  occurrence  of  the  word 
^^  rents^^  had  formed,  as  we  have  seen,  the  ground  of  a  decree  that 
leaseholds  were  not  liable  to  conversion ;  but  in  that  case  there 
was  no  real  estate  to  which  the  term  ^^rents^^  could  be  consi- 
dered applicable ;  and  that  circumstance  was  particularly  noticed 
by  Sir  John  Leach,  and  formed  in  fact  an  express  condition  of 
his  judgment.  In  Blann  v.  Bell,  on  the  contrary,  there  were 
freehold  and  copyhold  lands  as  well  as  leaseholds;  and 
one  of  the  principal  questions  in  the  cause  turned  upon  that 
circumstance. 

The  testator,  after  directing  payment  of  his  debts,  gave  all 
the  residue  of  his  estate  and  effects,  both  real  and  personal,  to 
trustees  upon  trust,  to  pay  the  dividends  of  several  sums  of 
stock  (consols  and  Three  per  Cent.  Reduced)  to  persons  named 
during  their  lives,  and  proceeded  as  follows  : — '^  And  as  to  all 
the  rest,  residue,  and  remainder  of  my  freehold,  copyhold,  and 
leasehold  estates,  and  all  other  my  estates  and  eflPects  ....  upon 
trust,  to  pay  the  dividends,  interest,  rents,  profits,  and  annual 
produce  thereof  to  my  wife  E.  B.,  or  otherwise  permit  her  to 
receive,  take,  and  enjoy  the  same  during  her  life,  and  after  her 
decease  upon  trust ;  as  to  such  residue  of  my  estate  and  eflfects, 
to  pay  the  interest,  dividends,  and  annual  produce  thereof,  to 
F.  R.  during  her  life,  and  after  the  decease  of  them,  the  said 
E.  B.  and  F.  R.,  then  upon  trust,  to  divide  such  residue  amongst 
the  children  of  F.  R.^' 

The  Vice-Chancellor,  after  a  brief  and  clear  statement  of  the 
present  state  of  the  law  on  the  subject  of  conversion,  said : — 

"  It  appears  to  me  that  with  respect  to  the  leaseholds  the  Court 
must  consider  that  there  is  no  doubt  what  direction  the  testator  has 
given.     He  assumed  that  there  would  be  freeholds,  copyholds,  and 
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leaseholds  unapplied  to  the  purposes  of  administration,  and  he 
directed  the  payment  of  '  the  dividends,  interest,  rents,  profits,  and 
annual  produce  thereof  to  his  wife.  I  do  not  see  how  the  testator 
could  in  clearer  terms  have  said  that  the  wife  was  to  have  a  life 
interest  in  the  leasehold  property,  and  that  it  was  not  to  be  converted." 

Whether,  upon  the  principle  of  some  of  the  authorities 
ah^ady  noticed,  the  decree  in  Blann  v.  Bell  might  not,  so  far  as 
it  relates  to  the  leaseholds,  be  sustained  by  reference  to  other 
circumstances,  as,  for  instance,  the  mode  in  which  the  testa- 
tor's real  and  personal  property,  having  been,  in  effect,  combined 
in  one  and  the  same  gift  and  for  the  same  purposes,  '^the 
residue,''  described  for  the  first  time  as  residue  in  the  gifts  over 
after  the  tenancies  for  life,  was  directed  "  to  be  divided ;''  in 
which  case  all  the  testator's  personal  property  would  have  been 
enjoyable  in  specie  as  well  as  his  leaseholds,  may  be  a  question 
deserving  consideration.  It  is  clear  that  no  such  circumstance 
was  relied  on  by  the  Vice-Chancellor.  Everything  must  have 
turned,  in  his  Honour's  judgment,  on  the  passage  he  had  cited 
fix)m  the  will,  and  apparently  on  the  occurrence  in  that  passage 
of  the  word  "  rents ;"  for  in  the  next  sentence  he  proceeds  to 
decide  that  a  large  portion  of  the  testator's  personal  estate, 
consisting  of  shares  in  canals,  shares  in  an  Assurance  Company, 
and  Dutch  Bonds,  was  subject  to  the  rule  in  Ilowe  v.  Lord 
Dartmouth,  and  must  be  converted,  "  no  direction  being  given 
in  the  will  that  property  of  that  kind  should  remain  in  specie." 

The  last  reported  case  we  have  found  in  favour  of  enjoyment 
in  specie  is  that  of  Harris  v.  Poyner,  before  Vice-Chancellor 
Kindersley,  in  July,  1852  (16  Jur.  880),  where  the  question 
seems  to  have  related  solely  to  leasehold  property.  The  testator, 
after  charging  an  annuity  in  favour  of  his  son  on  the  income 
of  his  residuary  and  personal  estate,  gave  all  his  real  and  per- 
sonal estate  and  effects,  "  and  all  his  estate,  term,  and  interest 
therein,''  to  trustees,  upon  trust,  during  the  life  of  his  wife, 
"  to  pay,  or  permit  and  sufier  her  to  receive  and  take  the  net 
or  clear  rents,  issues,  and  profits,  interests,  dividends,  and 
annual  proceeds  and  income,"  after  paying  all  outgoings  and 
the  annuity  to  his  son.  He  then  proceeded  to  devise  as  follows  : 
''And  after  the  decease  of  my  said  wife,  then  as  to  all  my  said 
devised  and  bequeathed  freehold  and  residuary  real  and  personal 
estate,  as  aforesaid,  with  their  appurtenances,  and  of  which  my 
said  wife  is  to  have  the  clear  yearly  income  for  her  life,  upon 
trust  for,  and  I  do  give,  devise,  and  bequeath  the  same,  and 
every  part  thereof,  and  all  my  estate,  temiy  and  interest  therein^ 
with  their  appurtenances,  unto  and  to  the  use  of  my  only  son, 
his  heirs,  executors,  and  assigns And  I  direct  that  the 
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same  may  be  conveyed,  assigned,  and  paid  to  them  accord- 

™«^y"  ... 

Blann  v.  Bell,  which,  if  the  view  taken  of  it  above  is  correct, 
was  a  decision  directly  in  point,  and  would  have  disposed  of  the 
question  at  once,  had  been  decided  only  a  few  days  previously, 
and  does  not  appear  to  have  been  cited ;  on  the  contrary,  it  was 
conceded,  as  well  in  argument  as  by  the  Court,  that  the  use  of 
the  word  "rents,^'  as  it  must  apply  to  real  estates,  was  not 
conclusive  on  the  question  whether  leaseholds  were  liable  to 
conversion.  Still,  in  reference  to  this  part  of  the  will  alone, 
the  Vice-Chancellor  remarked,  that  '^though  not  conclusive, 
he  thought  the  indication  of  intention  was  not  to  convert/' 
But  the  case  contained  much  stronger  grounds,  and  the  decision 
appears  to  have  turned  upon  the  occurrence,  in  the  gift  over 
after  the  death  of  the  tenant  for  life,  of  the  words,  '^  and  all 
my  estate,  term,  and  interest  therein  /'  meaning,  as  the  Court 
held  it  to  be  plain  from  the  context,  all  the  testator^s  "term*' 
in  the  same  property  of  which  the  widow  was  to  have  "  the 
clear  yearly  income  for  her  life;''  and  showing,  therefore,  an 
intention  that  there  should  be  no  conversion. 

This  case  contained  many  circumstances  in  favour  of  enjoy- 
ment in  specie,  which,  after  what  has  been  already  seen  of  the 
previous  authorities,  it  is  needless  to  particularize.  But  if  the 
decision  turned,  or  in  any  way  depended,  upon  the  occurrence 
in  the  will  of  the  word  "  term  "  in  reference  to  the  leasehold 
property — and  from  the  language  of  the  Vice-Chancellor  this 
would  certainly  appear  to  have  been  the  case, — the  marginal 
note,  which  makes  no  mention  of  that  word,  requires  correction. 


The  decisions  of  the  last  twenty  years  in  favour  of  enjoyment 
in  specie,  of  property  not  specifically  bequeathed,  having  now 
been  examined,  and  the  precise  ground  on  which  each  decision 
was  based  having  been,  as  far  as  possible,  ascertained,  it  remains 
to  make  a  brief  summary  of  the  results. 

1.  The  rule  requiring  conversion  does  not  apply,  when  the 
terms  of  the  bequest,  taken  alone,  or  in  connection  with  other 
expressions  occurring  in  the  will,  are  such  as  to  render  it  a  spe- 
cific bequest  in  the  strict  sense  of  that  word  (Vaughan  v.  Buck, 
1  Phill.  75 ;  Hubbard  v.  Young,  9  Beav.  203,  marg. ;  but  see 
remarks  on  this  case  supra;  see  also  D'Aglie  v.  Fryar,  12 
Sim.  1). 

2.  Nor  does  the  rule  apply  where  the  bequest,  although 
general  and  residuary  in  form,  is  specific  in  eflfect.  Thus,  upon 
the  maxim  that  a  gift  is  not  the  less  specific  for  being  general, 
bequests  of  ''All  I  do  or  may  possess  in  the  Funds"  (Bethune  v. 
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Kennedy^  1  M.  &  C.  114)^  '^  All  I  have  or  may  poaaess  in  tho 
Funds  or  other  securities'^  (Oakes  v.  Strachey,  13  Sim.  413), 
''The  dividends,  interests,  and  annual  proceeds  of  such  govern* 
ment  stocks  or  fiinds  as  I  may  be  possessed  of  at  the  time  of 
my  decease^'  (Milne  v.  Parker,  12  Jur.  171),  although  general 
and  residuary  in  form,  have  been  held  specific  in  effect,  or  so  far 
specific  as  to  suspend  the  operation  of  the  rule,  and  to  entitle  the 
tenant  for  life  to  enjoy  the  property  in  specie.  Compare  also  the 
remarks  of  Knight  Bruce,  V.  C.,  in  Howe  v.  Howe,  supra,  upon 
the  words,  ''  rents  and  profits  of  all  real  and  personal  estate  of 
which  I  may  die  possessed.' ' 

3.  The  rule  does  not  apply  when  the  will  contains  an  indica- 
tion that  the  testator  intended  his  property,  although  not 
specifically  given,  to  be  specifically  enjoyed;  and  the  question 
whether  he  did  so  intend,  is  only  to  be  determined  by  a  minute 
and  critical  examination  of  the  whole  of  the  testator's  will. 

4.  In  making  such  examination,  the  Courts  have  had  regard 
to  the  extent  and  generality  of  the  terms  of  the  bequest ;  and 
the  following  terms,  coupled  with  other  circumstances,  have  been 
held  to  indicate  an  intention  that  property  should  be  enjoyed  in 
specie :  ''  All  and  every  part  of  my  property,  in  every  shape,  and 
without  any  reserve,  and  in  whatever  manner  it  is  situated^' 
(Collins  V.  Collins,  2  M.  &  K.  703) ;  "  All  the  property  I  possess 
in  this  worW  (House  v.  Way,  12  Jur.  958).  In  the  first  of 
these  cases,  the  decision,  if  Sir  James  Wigram^s  remarks, 
quoted  above,  are  correct,  turned  entirely  uponthe  extent  of 
the  terms  of  the  bequest. 

5.  Where  wasting  property,  as  leaseholds  and  Long  Annuities, 
or  property  invested  upon  securities,  or  in  a  manner  which  the 
CoEort  woidd  not  hare  selected,  and  which  is,  therefore,  primd 
facie  liable  to  be  converted,  is  imited  in  the  same  bequest  with 
permanent  property,  'as  freeholds  or  copyholds  (Bethune  v, 
Kennedy,  1  M.  &  C.  114;  Daniel  v.  Warren,  2  Y.  &  C.  294), 
or  with  property  specifically  given,  or  intended  by  the  testator 
to  be  enjoyed  in  specie  (Alcock  v.  Sloper,  2  M.  &  K.  699; 
Simpson  v.  Earles,  11  Jur.  921 ;  Burton  v.  Mount,  2  De  G. 
&  Sm.  883),  that  circumstance  has  been  noticed  by  the 
Courts  as  indicative  of  an  intention  that  the  former  description 
of  property,  as  well  as  the  latter,  should  be  specifically  enjoyed. 
In  Simpson  v.  Earles,  in  Howe  v,  Howe,  14  Jur.  369,  and  espe- 
cially in  Burton  v.  Mount,  2  De  G.  &  Sm.  383,  it  has  been  seen 
that  still  more  weight  was  attached  to  this  circumstance  by 
Knight  Bruce,  V.  C. ;  and  when  followed  by  a  direction,  on  the 
death  of  the  tenant  for  life  (Alcock  v.  Sloper,  2  M.  &  K.  699 ; 
Harvey  v.  Harvey,  5  Beav.  134,  compared  with  4  Beav.  215,  and 
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remarks  ut  supra ;  Hubbard  v.  Young,  9  Beav.  203 ;  Hunt  v. 
Scott,  1  De  G.  &  Sm.  219),  or  on  the  happening  of  a 
future  or  contingent  event  (Daniel  v.  Warren,  2  Y.  &  C.  290), 
to  sell  and  divide,  or  to  sell  the  whole  of  the  property  so  united, 
such  union  of  the  two  descriptions  of  property  as  mentioned 
above  has  been  held  conclusive  in  favour  of  enjoyment  in  specie. 

6.  The  occurrence  in  the  bequests  of  the  successive  interests, 
or  in  a  direction  affecting  the  property  at  a  period  subsequent  to 
administration  of  the  estate,  of  words  specifically  and  exclu- 
sively applicable  to  such  property  in  its  unconverted  state,  e,  g., 
'^  Rents,^^  where  there  was  no  real  estate  to  which  the  word 
could  apply  (Goodenough  v,  Tremamondo,  2  Beav.  512),  or 
where,  from  the  context  it  clearly  referred  to  leaseholds  (Cafe 
V,  Bent,  5  Hare,  24),  has  been  held  conclusive  in  favour  of 
enjoyment  in  specie,  and  that  although  the  clause  in  which  the 
term  occurs  might  possibly  be  satisfied  by  considering  it  as 
applicable  to  such  rents  of  the  leaseholds  as  should  arise  before 
a  sale  (per  Wigram,  V.  C) .  Indeed,  if  Blann  v.  Bell  is  correctly 
decided,  the  word  "  rents  ^'  is  conclusive,  even  where  there  is 
real  estate  to  which  the  word  could  apply.  So  also  of  the 
words  "term  and  interest ^^  (Harris  v.  Poyner,  16  Jur.  880), 
and  "funded  property,''  accompanied  by  other  corroborative 
circumstances  (House  v.  Way,  12  Jur.  958). 

7.  Coupled  with  other  circumstances,  the  occurrence  for  the 
first  time  in  the  gift  over  after  the  death  of  the  tenant  for 
life,  of  the  terms  "  rest  and  residue,''  so  as  to  describe  not  rest 
and  residue  at  the  testator's  death,  but  rest  and  residue  at  the 
death  of  the  tenant  for  life,  is  noticed  by  the  Courts  as  a 
material  circumstance  against  conversion  (Pickering  v.  Picker- 
ing, 4  M.  &.  C.  229;  Howe  v,  Howe,  14  Jur.  359). 

8.  A  power  of  sale  of  leaseholds,  or  of  freeholds  and  lease- 
holds, is  conclusive  in  favour  of  enjoyment  in  specie  of  the 
leaseholds  (Burton  v.  Mount,  2  De  G.  &  Sm.  883;  Bowden 
v.  Bowden,  17  Sim.  65). 

9.  And  generally,  any  direction  or  expression,  indicative  of 
an  expectation  on  the  part  of  the  tenant  for  life,  that  the  whole 
or  some  part,  not  otherwise  distinguished,  of  the  property  com- 
prised in  the  residue,  will  at  the  death  of  the  tenant  for  life,  or 
at  some  other  date  subsequent  to  the  date  of  complete  admi- 
nistration, be  still  outstanding  in  an  unconverted  form ;  e.  g,y  a 
bequest  of  a  debt  due  to  testator,  in  terms  showing  an  expecta^ 
tion  that  it  would  be  still  outstanding  at  the  death  of  the  tenant 
for  life ;  a  direction  to  buy  in  a  sum  of  Three-per-cent.  stock  three 
months  after  decease  of  tenant  for  life  (Hinves  v.  Hinves,  3 
Hare^  609) ;  a  direction  that  cestuis  que  trust ,  under  letters  of 
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attorney  and  powers  fix)m  the  trastees^  should  receive  the  divi- 
dends of  public  or  other  funds^  and  the  interest  which  might 
arise  from  other  parts  of  testator^s  personal  property  (Neville 
V.  Fortescue,  16  Sim.  333);  and  a  direction  to  set  apart  or  invest 
in  the  Funds  a  sufficient  sum  to  provide  for  payment  of  an  an- 
nuity (Simpson  v.  Earles^  11  Jur.  921)^  have^  as  we  have  seen^ 
been  held  indicative  of  an  intention  that  the  whole  of  the  resi- 
duary property  should  be  enjoyed  in  specie. 

10.  Lastly,  it  has  been  seen  that  a  cbarge  on  the  income  of 
the  tenant  for  life,  of  .annuities  or  annual  payments,  which 
might  exhaust  the  income  derivable  from  the  residue  if  con- 
verted, has  been  held  a  material  circumstance,  strongly  indica- 
tive of  an  intention  against  conversion  (Pickering  v,  Kckering, 
4  M.  &  C.  289;  and  see  Burton  v.  Mount,  2  De  G.  &  Sm.  383). 

To  express  in  the  form  of  general  propositions  the  result  of 
decisions  grounded,  in  each  case,  on  the  circumstances  of  a  par- 
ticular will,  is  a  task  difficult  and  unsatisfactory.  It  is  hoped, 
however,  that  the  foregoing  review  of  the  results  of  recent  deci- 
sions on  the  rule  in  Howe  v.  Lord  Dartmouth,  and  of  the  ground 
reclaimed  from  the  usurpation  of  that  rule,  may  be  found  not 
wholly  useless.  Perhaps  the  most  valuable  conclusion  to  be 
drawn  from  the  review,  would  be  expressed  in  the  form  of  a 
caution  to  testators  to  provide  against  the  recurrence  of  such 
difficulties  by  an  explicit  declaration  of  their  intentions.  If 
property  given  to  one  for  life^  with  remaindeiv  over,  is  intended 
to  be  specifically  enjoyed,  it  should  be  so  stated.  If  it  is  not  so 
intended, — ^if  it  is  intended  to  be  converted,  the  will  should 
contain  an  express  trust  for  conversion  and  investment;  and 
(unless  the  contrary  be  intended)  such  trust  should  invariably 
be  accompanied,  not  only  by  a  power  for  the  trustees  to  suspend 
or  postpone  the  sale  or  conversion,  but  also  by  a  declaration, 
that  in  the  meantime  the  legatee  for  life  shall  take  the  actual 
income. 

H.  B.  Yaughan  Johnson. 
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COMMON  LAW. 

Landlord  and  Tenant.— Fraudulent  Removal  op  Goods. 

Williams  v.  Eoberts  and  others,  22  Law  J.   Exch.  61 ;    Biddle  v.  Bo- 
water,  21  Law  T.  Q.  B.  165. 

Among  the  extraordinary  remedies  conferred  by  the  Legislature 
upon  landlords  for  the  recovery  of  rent,  the  power  of  distress, 
together  with  its  several  incidents,  is  the  most  speedy  and  the 
most  eflfective.  One  of  those  incidents  is  the  right  of  following 
goods  fraudulently  removed,  in  order  to  prevent  a  distress. 
This  right  is  given  by  the  statutes  8  Anne,  c.  14,  and  11 
Geo.  2,  c.  19.  By  the  first  section  of  the  latter  statute,  if  any 
tenant,  upon  whose  holding  any  rent  shall  be  ^^  reserved,  due,  or 
made  payable,'^  shall  fraudulently  or  clandestinely  convey  away 
from  the  demised  premises  his  goods,  to  prevent  his  landlord 
from  distraining  the  same  '^for  arrears  of  rent  so  reserved, 
due,  or  made  payable,'^  the  landlord,  within  thirty  days  next 
ensuing,  may  seize  them  wherever  the  same  shall  be  found,  as 
a  distress  "  for  the  said  arrears  of  rent.''  A  proviso  follows,  to 
the  eflFect  that  the  goods  shall  not  be  seized,  if  they  have  been 
sold  bond  fide  and  for  a  valuable  consideration,  before  seizure, 
to  any  person  not  privy  to  such  fraud.  By  the  seventh  section, 
the  landlord  (with  the  aid  of  the  constable  or  other  peace-officer 
of  the  place)  may  break  open  in  the  daytime  and  enter  any 
bam,  &c.,  where  goods  so  fraudulently  removed  may  be  put,  and 
seize  the  goods.  If  they  are  in  a  dwelling-house,  then  oath 
must  also  first  be  made  before  a  justice,  of  reasonable  ground  to 
suspect  that  they  are  therein.  In  the  above  case  of  Williams  v, 
Roberts  and  others,  it  was  decided  that  the  goods  so  followed 
may  be  seized  upon  the  land,  or  while  in  the  possession  of  a 
third  person,  although  he  may  not  be  in  any  way  privy  to  the 
fraud  of  the  tenant ;  and  that  if  he  comes  within  the  proviso,  as 
being  a  bond  fide  purchaser  for  value,  it  must  be  alleged  by 
him,  and  need  not  be  negatived  in  a  plea  justifying  the  seizure 
under  the  statute.  This  is  in  accordance  with  the  rules  of 
pleading,  inasmuch  as  the  proviso  operates  as  a  defeasance  of 
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the  preceding  enactment^  and  the  party  complaining  of  the 
seizure  knows  his  title  to  the  goods^  better  than  the  landlord.  It 
was  also  held  in  this  case^  that  the  close  of  such  third  party 
(not  appearing  to  be  a  purchaser  within  the  statute)  might  be 
enter^^  and  the  locks  of  his  gates  broken  by  the  landlord  (with 
the  aid  of  a  peace-officer)^  for  the  purpose  of  seizing  the  goods^ 
although  such  third  person  was  ignorant  of  the  frauds  and 
although  he  had  not  been  previously  requested  to  open  the 
gates. 

"  Though  in  some  cases,"  said  Baron  Parke,  delivering  the  judg- 
ment of  the  Court,  **  it  might  be  just  to  require  both  circumstances, 
in  the  great  majority  which  occur  it  would  not  be  so  ;  for,  generally, 
goods  fraudulently  removed  are  not  secreted  iu  a  man's  close  or 
house  without  his  privity  or  consent.  The  Legislature  may  be  pre- 
sumed to  have  had  this  in  their  contemplation, — ad  ea  qtuB  frequentius 
accidtmt,  jura  adaptantur}  The  remedy  against  the  fraud  of  the 
tenant  given  by  the  Act  is  a  stringent  one,  and  meant  to  bo  opera- 
tive ;  and  if  it  were  made  a  condition  to  the  exercise  of  this  power, 
that  the  landlord  should  prove  the  privity  of  the  person  in  possession 
of  the  goods,  or  should  ascertain  that  fact  within  the  period  allowed  to 
distrain  them,  the  remedy  would  be  of  little  value.  Again,  if  the  gate 
of  a  field  could  not  be  broken  open  without  a  previous  request  to 
open  it,  it  may  easily  be  conceived  that  a  great  impediment  would 
be  interposed  by  the  necessity  of  searching  for  and  finding  the 
occupier,  in  order  to  make  a  reauest ;  and  as  it  rarely  happens  that 
the  occupier  of  the  field  would  be  innocent,  the  statutory  provision 
is  by  no  means  on  the  whole  unjust,  and  the  presence  of  a  peace- 
officer  is  a  |>rotection  against  any  excess.  Besides,  if  the  plaintiff 
were  really  innocent  of  all  collusion  with  the  fraudulent  tenant,  or 
person  placing  goods  in  his  close,  he  would  have  a  remedy  against 
that  person  for  the  damage  sustained  by  the  act  of  the  landlord." 

The  goods  must  be  the  tenant's  goods  at  the  time  of  removal^ 
although  they  may  belong  to^  or  be  in  the  possession  of^  a 
stranger  at  the  time  of  seizure.  (See  the  judgment  in  Williams 
V,  Roberts  and  others.)  It  was  accordingly  decided  by  Tindal, 
C.J.,  that  the  statute  did  not  apply  to  an  under-tenant 
removing  his  goods  to  avoid  the  distress  of  a  landlord  upon  his 
immediate  tenant. — ^Postman  v.  Harrell,  6  C.  &  P.  225 ;  and 
see  Bennetts  case,  2  Stra.  787. 

It  is  clear  that  the  rent  must  be  due  at  the  time  of  the 
removal,  and  therefore,  if  the  goods  be  removed  the  day  before 
the  rent  is  due,  they  cannot  be  followed.  In  this  respect,  as 
the  learned  annotators  to  Saunders'  Reports  (2  Wms.  Saund. 
284,  b.)  observe,  the  law  seems  to  be  defective.    A  question  lias 

^  See  illustrations  of  this  maxim  in  Mr.  Broom's  able  work  upon  Legal 
Maxims,  p.  35  (2nd  edit.). 
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lately  been  raised,  and  learnedly  discussed,  whether  the  rent 
must  be  in  arrear,  as  well  as  due,  or,  in  other  words,  whether, 
if  the  removal  takes  place  on  the  rent-day,  the  goods  can  be 
followed.  Lord  Campbell,  C.J.,  and  Coleridge  and  Erie,  J. J., 
held  that  they  might  be  followed  in  such  a  case ;  Crompton,  J., 
was  of  opinion  that  they  might  not.  (Biddle  v.  Bowater, 
21  Law  T.  165.)  On  the  one  hand  it  was  urged,  tjiat  although, 
in  order  to  work  a  forfeiture  at  common  law,  it  was  necessary  to 
demand  the  rent  at  sunset,  and,  to  save  such  a  forfeiture,  the 
rent  must  have  been  tendered  at  sunset,  yet  the  tenant  in  other 
cases  had  until  midnight  of  the  day  on  which  the  rent  became 
due  to  pay  it ;  that  if  the  lessor  died  before  midnight,  the  rent 
went  to  the  heir,  and  not  to  the  executor  (Duppa  v.  Mayo, 
1  Wms.  Saund.  280);  that  payment  before  the  day  was  not 
payment  of  the  rent,  but  of  a  sum  in  gross  (Lord  Cromwel  i?. 
Andrews,  Cro.  Eliz.  15) ;  and  that  there  was  no  remedy  to 
compel  payment  until  affcer  midnight  of  the  day  on  which  it 
became  due.  Upon  the  other  hand,  Clunks  case  (10  Co.  127,  b.) 
was  cited,  in  which  it  is  laid  down,  that  if  the  tenant  voluntarily 
pays  the  rent  on  the  rent-day,  and  then,  after  it  is  paid,  and 
before  midnight,  the  lessor  dies,  such  payment  is  a  valid  dis- 
charge against  the  heir.  Crompton,  J.,  was  of  opinion  that  the 
authorities  had  proceeded  on  the  word  ^^  arrears,^'  and  not  the 
word  "due,^'  in  the  statute.  In  Rand  v.  Vaughan,  1  Bing. 
N.  C.  7&7,  the  point  decided  was,  that  the  statute  did  not 
apply  if  the  goods  were  removed  the  day  before  the  rent  became 
due ;  but  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said: — 

"  By  the  common  law,  the  distress  for  rent  was  necessarily  made 
upon  some  part  of  the  demised  premises,  otherwise  the  tenant  might 
rescue  the  distress,  or  bring  an  action  of  trespass.  And  it  was  only 
in  case  the  landlord  coming  to  distrain  saw  the  cattle  on  the  premises, 
and  the  tenant,  to  prevent  the  distress,  drove  them  off  the  premises, 
that  the  landlord  could  justify  freshly  following  and  distraining  them. 
And  the  statute  appeared  to  have  been  passed  with  the  view  of 
removing  such  difficulty.** 

Then,  having  cited  the  provision  of  the  statute,  the  learned 
judge  continued : — 

"  It  is  the  place,  therefore,  not  the  time  of  the  distress,  to  which 
the  statute  intends  to  apply  the  remedy.*' 

On  reference  to  the  statutes  (8  Anne  and  11  Geo.  2),  it  will 
be  found  that  they  both  expressly  require  the  intent  of  the 
tenant  to  be  to  prevent  the  landlord  from  distraining  for  arrears 
of  rent,  and  enable  the  landlord  to  take  the  goods  as  a  distress 
for  the  said  arrears  of  such  rent,  as  if  they  had  actually  been 
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distrairied  by  him  upon  the  demised  premises  for  such  arrears  of 
refit.  The  statute  would  therefore  seem  to  contemplate  a  removaJ 
of  the  goods  at  the  time  when  the  landlord  was  entitled  to  dis- 
train for  the  rent ;  and  if  so^  that  would  not  be  until  after  midnight 
of  the  rent-day. 


COMMON  LAW  PROCEDURE  ACT. 


Changing  Venue — Common  Affidavit. 

A  BULE  had  been  obtained^  calling  on  the  defendant  in  this 
action  to  show  cause  why  an  order  of  Piatt  B.,  made  on  the  24th 
of  March  last,  changing  the  venue  from  London  to  Gloucester- 
shire, should  not  be  rescinded,  or  why  the  venue  should  not  be 
brought  back  to  London  and  changed  to  Middlesex.  The  action 
was  brought  to  recover  the  price  of  goods  ordered  by  the  de- 
fendant in  a  letter  written  by  him  from  Lydney,  in  Gloucester- 
shire, in  which  letter  he  requested  the  plaintiff  to  send  the  goods 
to  the  Great  Western  Railway  station,  at  Paddington,  to  be 
conveyed  by  the  railway  to  the  defendant.  The  venue  waa 
originally  laid  in  London,  on  the  24th  of  March,  and  before 
plea  pleaded  Mr.  Baron  Piatt  made  the  order  (now  sought  to  be 
rescinded)  changing  the  venue  from  London  to  Gloucester;  this 
was  done  on  the  common  affidavit,  showing  that  the  cause  of 
action  arose  in  Gloucestershire.  On  moving  to  make  the  rule 
absolute,  it  was  contended  that  the  judge  had  no  power  to  change 
the  venue  on  the  common  affidavit,  and  that  the  change  could 
not  be  made  by  the  Court,  under  any  circumstances, 'until  after 
issue  joined,  R.  G.  Hil.  T.,  1853,  enacting,  "  No  venue  shall  be 
changed  without  a  special  order  of  the  Court  or  a  judge,  imless 
by  the  consent  of  the  parties.'^  The  Court  concurred  with  this 
view,  Jervis,  C.  J.,  observing : — 

"  When,  by  the  Common  Law  Procedure  Act,  the  old  form  of 
practice  as  to  changing  venue  was  abolished,  it  was  determined  that 
for  the  future  a  special  order  should  be  made  by  the  Court,  or  a 
judge,  such  as  the  circumstances  of  the  case  might  warrant.  Now 
you  cannot  have  a  special  order  to  change  the  venue  where  issue 
is  not  joined,  as  in  the  case  here.  So  far  as  that  goes,  the  old 
practice  remains  unchanged,  and  the  order  is  bad  in  that  respect 
as  weU  as  the  other.  Where  the  Act  refers  to  a  special  order,  it 
means  an  order  made  on  a  review  of  the  circumstances  of  the  case. 
A  mere  formal  affidavit,  such  as  was  ordinarily  used,  is  insufficient 
now  to   iustify  the  making  of  such  a  special  order  for  the  change 
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of  venue.    Therefore,  on  both  these  points  the  rule  must  he  abso- 
lute." 

Cresswell,  J.,  also  said : — 

•*  The  New  Law  Procedure  Act  has  altered  the  law ;  no  party  has 
now  a  right  to  change  the  venue  on  the  simple  ground  that  the 
cause  of  action  arose  elsewhere;  and  I  should  therefore  refuse  to 
make  an  order  for  the  change  of  venue  on  the  old  common  affi- 
davit to  that  effect ;  it  is  no  longer  sufficient."  Bamsden  v.  Skipp, 
21  Law  T.  Rep.  155,  S.  C.  17  Jur.  507. 

In  another  case  a  judge  at  chambers  had  made  an  order  under 
the  Reg.  Gen.  H.  T.,  16  Vict.  s.  18,  to  change  the  venue  from 
London  to  Devonshire.  A  rule  was  then  obtained  to  set  such 
order  aside,  on  the  ground  that  the  present  action  being  one  in 
which  previous  to  the  Reg.  Gen.  the  venue  could  not  be  changed 
on  the  common  affidavit,  special  ground  for  changing  it  ought  to 
have  been  brought  before  the  judge ;  instead  of  which  his  order 
was  made  on  an  affidavit,  alleging  simply  that  the  cause  of  action 
arose  in  Devonshire  and  not  in  London.  After  consultation  vrith 
the  Court  of  Common  Pleas,  the  following  judgment  was  deli* 
vered  by  the  Chief  Baron : — 

"  The  rule  in  this  case  will  be  discharged,  but  without  costs.  A 
rule  on  the  subject  to  which  it  relates,  has  been  drawn  up  by  certain 
of  the  judges  to  whom  the  matter  was  referred  by  the  rest ;  and 
although  not  hitherto  promulgated  as  a  rule  of  the  Courts,  is  one  on 
which  all  the  judges  are  disposed  to  act.  I  will  now  read  that  rule, 
which  may  also  be  considered  as  our  judgment  in  the  case  before  us." 

"  The  committee  of  judges  to  whom  the  question  was  referred  as  to 
the  question  to  be  adopted  in  consequence  of  Rule  No.  18  in  the 
Rules  of  Practice  of  Hilary  Term,  1853,  have  to  report : — 

"  First,  that  in  their  opinion  it  is  more  convenient  as  a  general 
rule,  that  the  application  to  change  the  venue  by  rule  or  summons 
may  be  made  before  issue  joined ;  provided  that  this  shall  not  pre- 
judice either  party  from  applying  after  issue  is  joined  to  lay  the 
venue  in  another  county,  if  it  shall  appear  that  it  may  be  more 
conveniently  tried  in  such  county. 

"  Secondly,  that  as  defendant,  in  his  affidavit  to  obtain  the  rule 
nisi  to  change  venue,  or  in  support  of  summons  for  that  purpose 
before  issue  joined,  should  state  all  the  circumstances  on  which  he 
means  to  rely  as  the  ground  for  the  change  of  venue ;  but  that  he 
may,  if  he  pleases,  rely  only  on  the  fact  that  the  cause  of  action 
arose  in  the  county  to  which  he  seeks  to  have  the  venue  changed ; 
which  ground  shall  be  deemed  sufficient,  unless  the  plaintiff  shows 
that  the  cause  may  be  more  conveniently  tried  in  the  county  in 
which  it  was  originally  laid,  or  other  good  reason  why  the  venue 
should  not  be  changed.  "  J.  Pabke, 

"Wm.  WiGHTMAK." 
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.  In  answer  to  a  question^  the  Court  added  that  the  above  rule 
must  be  understood  with  reference  to  those  species  of  actions  in 
which^  according  to  the  previously-existing  practice^  the  same 
could  be  changed.     De  Rothschild  v.  ShUston^  17  Jur.  661. 

Commencement    of    Operation    of    Act.  —  Settivg  aside 

Judgment. 

Motion  for  a  rule  to  set  aside  a  judgment^  signed  under  the 
101st  section  of  the  Common  Law  Procedure  Act,  upon  the 
ground,  amongst  others,  that  the  section  did  not  have  a  retro- 
spective effect.  Reference  was  made  to  sections  10,  100,  and 
101.     Coleridge,  J.,  said : — 

''  As  far  as  this  point  is  concerned  there  is  nothing  in  the  applica- 
tion. The  10th  seetion  has  no  reference  to  this  ease.  The  Common 
Law  Procedure  Act  is  in  some  respects  prospective,  in  others  retro- 
spective. The  lOOtb  section  repeals  the  14  Geo.  2,  c.  17,  except  as 
to  proceedings  commenced  thereupon  before  the  commencement  of 
this  Act;  and  it  is  not  suggested  that  any  proceedings  under  14 
Gteo.  2,  c.  17,  have  been  taken.  That  being  so,  the  case  is  under  the 
101st  section,  which  is  retrospective  as  well  as  prospective.  Several 
of  the  words  of  the  section  would  have  no  meaning  if  it  were  not  so 
construed.  *  Where  any  issue  is  or  shall  be  joined  in  any  cause,  and 
the  plaintiff  has  neglected  or  shall  neglect,  ^c'  refers  to  time  past  as 
well  as  future." — ^Eule  refused,  Dunne  v.  Coutts,  17  Jur.  347. 

Demurring  and  Pleading  at  the  same  time. 

The  defendants  in  an  action  had  obtained  leave  from  a  judge 
at  chambers  to  traverse,  and  at  the  same  time  demur  to,  the 
plaintiff's  surrejoinder ;  by  the  order,  the  demurrer  was  to  be 
disposed  of  first.  On  ai^ument,  of  which  judgment  was  given 
for  the  plaintiff,  the  plea  of  the  defendants  being  holden  to  be 
bad,  a  rule  was  then  obtained,  calling  on  the  defendants  to  show 
cause  why  the  above  order  should  not  be  rescinded,  and  why  the 
said  traverse  should  not  be  struck  out  of  the  record.  On  show- 
ing against  this  rule  it  was  urged,  that  the  defendants  ought  to 
be  permitted  to  try  the  issue  of  fact,  as  the  plea  might  be  holden 
good  in  the  Court  of  Error.  And  the  Court  of  Common  Pleas 
concurred  with  this  argument,  saying,  that  the  verdict  on  the 
issue  in  fact  might  be  in  favour  of  the  defendants,  and  that  the 
Court  had  no  right  to  deprive  the  defendants  of  their  writ  of 
error.     Maule,  J.,  said : — 

"  It  seems  to  me  perfectly  impossible  to  rescind  a  judge's  order 
by  which  a  party  has  been  allowed  to  demur  and  plead,  after  the 
argument  of  the  demurrer.  The  order  was  not  questioned  before  the 
Court  in  the  first  instance,  and  surely  after  the  case  has  been  argued 
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in  pursuance  of  the  order  that  order  cannot  be  reficinded." — "RxAe 
refused,  Sheehy  v.  The  Frofessional  Life  Assurance  Convpamf^  17 
Jur.  653. 

Leave  to  enteb  up  Judgment  on  Wabrant  of  Attorney — 
B.E6ULJB  Genebales,  Hil.^  1853. 

An  application  was  made  to  Coleridge,  J.,  sitting  in  the  Bail 
Court,  for  leave  to  enter  up  judgment  upon  a  warrant  of  at- 
torney, dated  in  1850.  The  learned  judge,  however,  thought 
the  application  should  be  made  at  chambers,  and  not  to  the 
Court.  By  the  26th  of  the  new  rules,  leave  to  enter  up 
judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old,  is  to  be  obtained  by  order  of  a  judge,  made  ex  parte ; 
and  of  ten  years  old  or  more  upon  a  summons  to  show  cause. 
The  word  ^^  summons"  shows  that  it  was  not  intended  that  the 
application  should  be  made  to  the  Court.  Handley  v.  Roberts, 
17  Jur.,  p.  440. 

Motion  non  obstante  Veredicto  —  Suggestion  of  Omitted 

Facts. 

1.  In  this  case  the  declaration  stated,  that  the  defendant  and 
one  G.  Friend,  made  their  joint  and  several  promissory  note  for 
300/.,  payable  to  a  banking  company,  of  which  the  plaintiff  was 
public  officer.  Breach,  non-payment  thereof  by  the  defendant 
or  the  said  G.  Friend.  Third  plea  : — ^Tliat  the  said  promissory 
note  was,  as  mentioned  in  the  declaration,  the  joint  and  several 
note  of  the  said  G.  Friend  and  the  defendant,  and  that  the 
defendant  so  made  it  as  the  surety,  and  at  the  request,  and  for 
the  accommodation  of  the  said  G.  Friend ;  and  that  there  never 
.was  any  value  or  consideration  for  the  defendant  making  or 
paying  the  said  note,  all  which  had  always  been  well  known 
to  the  said  banking  company.  That  after  the  said  note  had 
become  due,  and  payment  thereof  had  been  demanded  of  the 
said  G.  Friend,  and  while  the  said  banking  company  were  the 
holders  thereof,  the  said  G.  Friend  was  indebted  to  the  said 
banking  company  in  a  sum  of  money  greater  than,  and  including 
the  amount  of,  the  said  note,  and  aU  interest  due  thereon,  to  wit 
1,100/. ;  and  thereupon  it  was  agreed  between  the  said  G.  Friend 
and  the  said  company,  without  the  consent,  leave,  or  licence  of 
the  defendant,  so  being  such  surety .  as  aforesaid,  that  the 
said  company  shotdd  forbear  and  give  time  to  the  said  G.  Friend 
for  payment  of  the  said  debt  and  sum  so  including  all  monies 
secured  by  the  said  note,  imtU  the  three  bills  of  exchange,  pay- 
able respectively  at  four,  six,  and  twelve  months,  should  become 
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due.  That  thereapon  the  said  three  bills  of  exchange  were 
accepted  jointly  by  the  aaid  O.  Friend  and  one  W.  Friend, 
and  delivered  to^  and  accepted  by,  the  said  company  in  pur- 
suance <^  the  said  agieementi  and  for  and  on  account  of  the 
said  debt  and  sum  of  money,  including,  &c.;  and  that  the 
defendant  had  never  in  any  manner  assented  to,  or  ratified, 
or  confirmed  the  said  agreement. 

The  replication  to  this  plea  traversed  that  the  said  banking 
company  agreed  to  give  tmie  to  the  said  George  Friend  and 
issue  thereon.  At  the  trial,  a  verdict  was  found  for  the  defen* 
dant  on  this  plea;  whereupon  a  motion  was  made  for  a  rule  to 
enter  judgment  for  the  plaintiff,  on  this  issue,  non  obstante 
veredictOy  which  was  afterwards  made  absolute  on  the  ground 
that  the  plea,  after  stating  that  the  defendant  was  only  surety 
for  G.  Friend  in  becoming  a  party  to  the  note,  merely  says, 
*'  all  whicjh  has  always  been  well  known  to  the  said  banking 
copartnership,^'  without  alleging  that  the  note  waa  delivered  by 
the  defendant  to  them  as  surety  for  G.  Friend,  or  that  they 
agreed  to  receive  it  from  him  as  such  surety. 

A  Tule  was  afterwards  obtained  on  behalf  of  the  defendant,  call- 
ing upon  the  plaintiff  to  show  cai:»e  why  a  suggestion  should  not 
be  entered  under  the  Common  Law  Procedure  Act,  1852,  s.  143,^ 
to  the  effect  that  it  was  agreed  by  the  said  banking  company, 
the  defendant,  and  the  said  G.  Friend,  that  the  promissory  note 
in  the  declaration  and  third  plea  mentioned,  should  be  made  by 
the  defendant  as  surety  for  the  said  G.  Friend ;  and  that  it  was 
delivered  to,  and  taken  and  held  by  the  said  company  on  those 
terms.  The  aflSdavits  in  support  of  the  rule  stated,  that  the 
action  was  brought  to  recover  the  sum  of  300/.  and  interest 
upon  the  joint  and  several  promissory  note  of  the  defendant  and 
one  G.  Fnend,  to  the  banking  company  of  which  the  plaintiff 

*  Which  enacts, — "  Upon  any  motion  made  in  arrest  of  judgment,  or  to 
enter  an  arrest  of  judgment,  pursuant  to  the  statute  passed  in  the  first 
year  of  his  late  Majesty  King  William  IT.,  intituled,  *  An  Act  for  the 
more  speedy  judment  and  execution  in  actions  brought  in  his  majesty's 
courts  of  law  at  Westminster,  and  in  the  Court  of  Common  Pleas  of  the 
oonnty  palatine  of  Lancaster,  lind  for  amending  the  law  as  to  judgment  on 
a  cognomt  ctciionmm  in  cases  of  bankruptcy ;'  or  for  judgment,  non  obstante 
veredicto,  by  leflBon  of  the  non-averment  of  some  alleged  material  fact  or 
facts,  or  mi^rial  aJlegation,  or  other  cause,  the  party  whose  pleading  is 
alleged  or  adjudged  to  be  therein  defective,  may,  by  leave  of  the  Court, 
suggest  the  existence  of  the  omitted  fact  or  facts,  or  other  matter,  which, 
if  triie«  would  remedy  the  alleged  defect ;  and  such  suggestion  may  be 
pleaded  to  by  the  opposite  party  within  eight  davs  after  notice  thereof,  or 
Bnch  further  time  as  the  Court,  or  a  judge  may  allow ;  and  the  proceedings 
for  trial  of  any  issues  joined  upon  such  pleadings  shall  be  the  same  as  m 
an  ordinary  action. 

VOL.  L.  NO.  C.  F 
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was  the  registered  public  officer;  and  that  the  said  G.  Friend 
required  advaoces  by  the  said  banking  ccmipany,  the  said  bank- 
ing company  consented  and  agreed  to  make  the  advances  required 
by  the  said  G.  Friend^  upon  the  defendant  becoming  surety  for 
the  said  G.  Friend  to  the  said  banking  company,  to  the  extent 
of  the  sum  of  300/. ;  and  it  was  agreed  that  the  defendant 
shofidd  become  such  surety  for  the  said  6.  Friend;  and  that  the 
said  promissory  note  was  given  for  the  said  sum  pf  800/.,  the 
defendant  joining  therein  as  surety  for  the  said  G.  Friend  only; 
and  that  the  said  promissory  note  was  accordingly  delivered 
over,  and  had  been  held  by  the  said  banking  company  upon  the 
terms  upon  which  it  was  given,  and  upon  no  other  terms  what* 
soever. 

On  showing  cause  against  the  rule,  it  was  contended  that  the 
party  applying  to  enter  the  suggestion,  must  make  out  by  affi* 
davit  a  prima  facte  case;  that  with  the  amendment  the  plea 
will  afford  a  good  answer;  that  1|he  affidavit,  as  given  above, 
'W2A  not  unsati^actory  as  to  the  nature  of  the  agreement  between 
the  company  and  the  defendant ;  that  it  did  not  say  between 
whom  the  agreement  was  made ;  that  all  that  was  stated  in  the 
affidavit  was  in  effect  contained  in  the  plea ;  and  that  even  if 
the  suggestions  were  made  the  plea  would  b^  bad.  And  the 
Court  held  that  this  argument  must  prevail.  Lord  Campbell, 
in  giving  judgment,  said : — 

^'  The  section  in  question  contains  a  most  useful  enactment  for  the 
pm*pose  of  having  a  case  fairly  decided  upon  the  merits^  without 
being  defeated  by  a  technical  objection,  and  where  there  is  judgment 
non  obstante  veredicto,  on  account  of  a  defect  in  a  plea,  an  opportu- 
nity is  given  to  make  the  plea  good,  and  the  matter  suggested  may 
be  traversed,  and  so  judgment  given  in  the  party's  favour  if  the  plea 
be  made  good.  But  the  Court  must  watch  and  see  that  enough  is 
stated  in  the  affidavits  to  warrant  the  suggestion  bein^  made.  Now, 
there  would  be  a  sufficient  ground  shewn  in  this  case  if  the  affidavits 
made  out  that  George  Friend  being  the  principal,  the  defendant  wad 
merely  his  surety,  and  that  it  was  specially  agreed  between  the 
defendant  and  the  banking  company  that  the  note  was  to  be  taken 
from  the  defendant  merely  as  surety,  and  that  no  other  liability  than 
that  of  surety  was  to  be  mcurred  by  the  defendant.  Then  I  should 
have  thought  it  fit  to  admit  the  suggestion,  in  order  that  if  true  the 
effect  of  it  might  be  determined.  If  under  such  circumstances  time 
was  afterwards  given  to  Gkorge  Friend,  no  doubt  a  Court  of  Equity 
would  have  relieved  the  defendant,  and  it  would  have  been  for  us  to 
consider  whether  a  court  of  law  would  not  also  have  afforded  a 
remedy ;  but  that  is  not  made  out  satisfactorily  by  the  affidavits ; 
all  that  is  stated  may  be  true,  and  ;»till  nothmg  more  may  have 
taken  place  than  what  is  already  alleged  in  the   plea.     I  think, 
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therefore,  tluit  thia  is  not  a  ease  in  which  a  Biiggestion  ought  to  be 
allowed." 

Coleridge,  J.,  said : — 

**  The  first  thing  that  is  necessarj  to  support  an  application  of  this 
nttture,  is  to  require  an  affidavit ;  and  that  would  be  of  little  use 
unless  we  required  it  to  state  in  a  clear  and  unambiguous  manner 
the  existence  of  the  facts,  the  omission  of  which  constituted  the 
defect  in  the  plea.  The  affidavit,  in  its  terms,  faUs  far  short  of 
being  sufficient  to  show  that  the  plea  could  be  made  good.  Mauley  v. 
Boycott,  22  Law  J.  (N.  S.)  Q.  B.  265. 

2.  Declaration  upon  a  deed  whereby  the  defendant  covenanted 
to  pay  to  the  plaintiff  630/.,  with  interest.  Breach,  non-pay- 
ment. Plea : — ^That,  before  the  making  of  the  said  deed,  it  was 
unlawfully  agreed,  by  and  between  the  plaintiff  and  the  defend- 
ant^  that  the  plaintiff  should  sell,  assign,  and  transfer  to  the 
defendant,  and  that  the  defendant  should  purchase  from  the 

Elaintiff,  and  accept  from  him  a  conveyance  of,  certain  lands  and 
ouaes  for  the  residue  of  a  term  of  years,  &c.,  in  consideration 
of  a  certain  sum  of  money  to  be  therefor  paid  by  the  defendant 
to  the  plaintiff,  to  the  intent,  and  in  order,  and  for  the  purpose, 
as  the  plaintiff  at  the  time  of  the  making  of  the  said  agreement 
well  knew,  that  the  said  lands  and  houses  should  be  exposed  to 
sale,  and  sold  by  way  of  lottery,  or  by  lots,  tickets,  numbers,  or 
figures,  or  by  a  method  or  device  depending  upon,  or  to  be 
determined  by,  lot  or  drawing,  contrary  to  the  form  of  the 
statates  in  such  case  made  and  provided.  Tliat  afterwards,  in 
pursuance  of  the  said  illegal  agreement,  the  said  lands  and 
houses  were  sold,  assigned,  and  transferred  to  the  defendant  for 
the  residue  of  the  said  term,  and  a  part  of  the  said  purchase  or 
consideration  money,  to  be  paid  by  the  defendant  to  tiie  plaintiff 
for  the  same,  being  unpaid,  the  defendant,  to  secure  the  pay- 
ment thereof  to  the  plaintiff,  made  the  said  deed  and  oovenant 
in  the  declaration  mentioned,  the  said  sum  of  630/.  being  parcel 
of  that  money.  The  replication  took  issue  on  ttiis  plea.  At  the 
trial  at  nisi  prius,  the  defendant  had  a  verdict  on  this  issue.  A 
rule  was  obtained,  and  afterwards  made  absolute,  to  enter  the 
▼erdict  for  the  plaintiff,  non  obstante  veredicto,  on  the  ground 
the  plea  disclosed  nothing  which  showed  the  covenant  to  be 
illegal,  but  rather  that  the  deed  declared  upon  was  not  given 
under  the  illegal  agreement. 

A  rule  was  then  obtained  on  behalf  of  the  defendant,  calling 
upon  the  plaintiff  to  show  cause  why  the  defendant  should  not 
be  at  liberty  to  suggest  upon  the  record,  under  the  Common 
Law  Procedure  Act,  section  148,  material  facts  omitted  in  the 
above  plea.    The  facts  proposed  to  be  suggested  were,  in  terms, 

p  2 
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those  stated  in  the  affidavit^  made  in  support  of  the  rule  by  the 
defendant's  attorney,  who  deposed  that  he  had  been  informed 
and  believed  that  the  said  sale,  transfer,  and  assignment,  so 
made  as  in  the  plea  mentioned,  was  by  deed  made  and  executed 
by  the  plaintiff  and  one  M.  Ellison,  and  that  the  deed  and  cove- 
nant in  the  declaration  mentioned  were  respectively  made  and 
executed  on  the  same  day,  and  were  one  and  the  same  transac- 
tion, although  the  said  deed,  in  the  declaration  mentioned,  was 
made  and  executed  before  the  said  deed  so  made  and  executed 
by  the  plaintiff  and  the  said  M.  Ellison ;  that  the  said  deed,  in 
the  said  declaration  mentioned,  was  a  mortgage  deed  executed 
by  the  defendant  to  the  plaintiff,  mortgaging  the  said  lands  and 
houses  to  the  plaintiff,  for  the  securing  to  him  the  payment  of 
the  consideration  money  for  the  said  sale,  transfer,  and  assign- 
ment ]  and  the  defendant  having  made  default  in  payment  of 
the  said  money,  the  plaintiff  aforesaid  entered  upon,  and  hath 
hitherto  kept  and  retained  possession,  of  the  said  lands  and 
houses ;  and  both  the  said  deeds  were  made  and  executed  for 
the  purpose  of  furthering  and  carrying  into  execution  the  said 
intended  exposure  to  sale  by  lottery,  and  in  the  manner  afore- 
said agreed  on,  of  the  said  lands  and  houses,  and  the  means,  by 
which  the  defendant  was  to  procure  money  for  the  purpose  of 
paying  to  the  plaintiff  the  consideration  money,  was  by  such 
illegal  exposure  to  sale  of  the  said  lands  and  houses,  and  that 
the  same  were  true  in  substance  and  in  fact. 

Counter  affidavits  were  used  on  the  part  of  the  plaintiff. 

On  argument,  the  Court  held  that  the  rule  must  be  dis- 
charged, on  the  ground  that  the  affidavit  relied  upon  by  the 
defendant  was  insufficient.  Lord  Campbell  saying : — "  We  must, 
I  think,  act  in  this  case  as  we  did  in  the  former  case  of  Manley 
V,  Boycott.  We  must  say  that,  to  entitle  a  party  to  take  advan- 
tage of  the  enactment  in  question,  he  must  lay  before  us  a  clear 
and  satisfactory  case.  To  allow  of  such  an  application  as  the 
present  being  made  in  so  loose  a  manner,  would  be  to  encourage 
bad  pleading  with  the  hope  of  an  amendment  being  allowed, 
under  this  section,  after  verdict.^' 

It  was  also  intimated  during  the  argument  that  the  Court 
would  not  on  this  motion  look  at  the  notes  on  the  trial,  but 
would  be  guided  by  the  affidavits. — ^Fisher  v.  Bridges,  22  L.  J. 
(N.S.)  Q.  B.  270. 

The  section  upon  which  the  above  two  decisions  are  made  is  a 
most  useful  enactment.  It  was  a  great  injustice,  that  an  inad- 
vertent omission  by  one  of  the  parties  to  an  action  shotdd,  after 
verdict  in  his  favour,  be  fatal  without  remedy  to  his  suit ;  and 
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it  was  often  the  case^  when  groand  of  general  demurrer  had 
been  discovered  by  the  opposing  pleader^  that  he  would  prefer 
going  to  trials  ana  if  the  verdict  were  lost^  then  to  move  in 
arrest  of  judgment^  or  wm  obstante  veredicto.  This  evil  the 
143rd  section  seeks  to  remedy.  The  Courts,  however^  seem 
disposed  not  to  exercise  the  powers  given  by  the  enactment  too 
fineely^  lest  it  should  tend  to  encourage  loose  pleadings.  In 
support  of  an  application  to  enter  a  suggestion  under  this 
section^  it  will  be  necessary  to  use  an  affidavit  swearing  posi- 
tively^ and  without  ambiguity^  to  the  existence  cS  such  facts^ 
which^  if  stated  in  the  pleading,  would  cover  the  defect  existing 
in  it.  It  is  sufficient  to  establish  a  primd-facie  case,  that  is,  to 
state,  but  not  to  prove,  that  which  is  necessary  to  cover  the 
pleading.  The  question  is  not  tried  upon  affidavits ;  any  issue 
raised  upon  tlie  suggested  facts  being  disposed  of  as  in  an 
ordinary  trial.  It  was  not  expressly  decided  in  Fisher  v.  Bridges, 
whether  an  affidavit  stating  that  the  party  making  it  ''is 
informed  and  believes  '^  is  insufficient ;  probably,  however,  the 
rule  established  in  Lumley  v.  Oye,  and  the  other  cases  relating 
to  demurring  and  pleading  at  the  same  time,  will  prevail,  viz., 
that  when  the  party  making  the  application  has  the  means  of 
knowing  the  truth  or  falsehood  of  the  fact  in  question,  the 
affidavit  must  be  positive  and  certain ;  but  if  he  cannot  have 
that  knowledge^  then  that  ''  he  is  informed  and  believes "  will 
be  sufficient. 

Plkadino  ssvsbal  Matters — Affidavit. 

In  an  action  for  infringement  of  a  patent,  the  defendant  took 
out  a  summons  for  leave  to  plead,  1st,  "not  guilty;''  2ndly, 
that  the  patentee  was  not  the  inventor ;  Srdly,  non  concessit ; 
4thly,  that  the  invention  was  not  a  manufacture ;  5thly,  that  it 
was  not  new ;  and,  lastly,  a  traverse  of  the  specification.  The 
judge  at  chambers  refused  to  allow  the  third  and  last  pleas, 
and  thereupon  a  rule  was  obtained  for  leave  to  plead  all  the 
pleas  upon  an  affidavit  of  the  defendant's  attorney,  which 
stated,  that  he  ''is  advised  and  believes  that  the  defendant  has 
just  ground  to  traverse  the  several  matters  proposed  to  be 
traversed  by  the  proposed  pleas."  *    On  showing  cause  against 

1  15  <&  16  Vict.  c.  76,  8.  81,  enacts :  *<  The  plaintiff  in  any  action  mav, 
by  leave  of  the  Coort  or  a  judge,  plead  in  ansvr er  to  the  plea,  or  the  sud- 
seqaent  pleacUng  of  the  defendant,  as  many  several  matters  as  he  shall 
thmk  necessary  to  sustain  lus  action ;  and  the  defendant  in  any  action 
may,  by  leave  of  the  Court  or  a  judge,  plead  in  answer  to  the  declaration 
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the  rule^  it  was  contended  that  the  affidavit  was  insufficient ; 
that  the  truth  of  the  pleas  ought  to  he  sworn  to  positively;  and 
that  the  Court  had  already  held  such  affidavit  to  be  insufficient. 
The  Courts  however,  declined  to  accede  to  this  argument,  and 
made  the  rule  absolute.  Piatt  v.  Elce,  22  Law  J.  (N.  S.) 
Exch.  192. 

It  will  be  seen  that  the  above  case  overrules  that  of  Lumley 
V.  Gye.*  That  was  a  decision,  by  the  Court  of  Exchequer,  on 
the  80th  section,  upon  an  application  for  leave  to  plead  and 
demur  at  the  same  time,  and  it  was  there  held,  that  an  affidavit 
by  the  defendant  and  his  attorney,  stating,  ''that  they  were 
advised,  and  believed  that  the  defendant  had  just  ground  to 
traverse  the  several  matters  proposed  to  be  traversed,^^  was 
insufficient.  The  decision  was  much  doubted  at  the  time,  and 
the  case  of  Price  v.  Heavett,^  a  subsequent  decision  by  the 
same  Court,  on  the  same  section,  certainly  seems  opposed  to  it. 
The  words  of  the  80th  and  8l8t  sections,  so  far  as  they  relate  to 
the  affidavit,  being  identical,  it  may  now  be  taken  that  an 
affidavit,  following  the  words  of  the  statute,  will  be  sufficient, 
on  application  made  under  either  section.  We  would  remind 
the  practitioner,  that  no  application  to  plead  several  matters  is 
necessary  in  respect  to  many  pleas ;  the'  84th  *  section  empower- 
ing the  defendimt  to  plead  several  pleas  as  of  course,  without 
leave. 

or  the  subsequent  pleading  of  the  plaintiff,  as  many  several  matters  as  he 
shall  think  necessary  for  ms  defence,  upon  an  affidavit  of  the  pariy  making 
such  application,  or  his  attorney,  if  required  by  the  Court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  lias  just  ground  to  traverse 
the  several  matters  proposed  to  be  traversed  by  him,  and  that  the  several 
matters  sought  to  be  pleaded  as  aforesaid,  by  way  of  confession  or  avoid- 
ance, are  respectively  true  in  substance  and  in  fact ;  provided  that  the 
costs  of  any  issue,  either  in  fact  or  law,  shall  follow  the  finding  or  judg- 
ment upon  such  issue,  and  be  adjudged  to  the  successful  party,  whatever 
may  be  the  result  of  the  other  issue  or  issues. 

^  98  Law  Magazine,  191 ;  B.C.  16  Jur.  1048. 

2  Ibid,\^2i  S.C.  17  Jut.  4. 

'  Which  enacts :  "  The  following  pleas,  or  any  two  or  more  of  them» 
may  be  pleaded  together  as  of  course,  without  leave  of  the  Court  or  a 
judge ;  that  is  to  say,  a  plea  denying  any  contract  or  debt  alleged  in  the 
declaration ;  a  plea  of  tender  as  to  nart;  a  plea  of  the  Statute  of  Limita- 
tions, set-off,  bankruptcy  of  the  derendant,  discharge  under  an  inB<dveiit 
act,  pUne  administravit,  flene  administravit  prater,  infancy,  coverture, 
payment,  accord,  and  satisfaction,  release,  not  guilty,  a  denial  that  the 
property  an  injury  to  which  is  complained  of  is  Sie  plaintifTs,  leave  and 
licence,  son  assault  demesne,  and  any  other  pleas  which  the  judges  of  the 
said  superior  courts,  or  any  eight  or  more  of  them,  of  whom  the  chief 
judges  of  the  said  courts  shall  be  three,  shall  by  any  rule  or  order,  to  be 
from  time  to  time  by  them  made  in  term  or  vacation,  order  or  direct. 
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POSTPONBMEVT  OF  TrIAL — ^NoTICE   TO   PROCEED.. 

1.  A  rule  was  obtained  calling  on  the  defendant  to  show 
caoae  why  the  twenty  days'  notice  served  by  him  in  this  cause 
should  not  be  set  aside  for  irregularity^  why  the  time  for  pro« 
ceeding  to  trial  should  not  be  extended^  and  why  the  defend- 
ant's attorney  shotdd  not  pay  the  costs  of  this  application.  The 
writ  in  the  action  issued  on  the  11th  of  December^  1845^  and 
issue  was  joined  in  Janiuury^  1846.  On  the  10th  of  January, 
1858,  the  defendant  gave  notice  under  the  101st  section  of  the 
15  &  16  Vict.  c.  76,  requiring  the  plaintiffs  to  proceed  to  trial 
at  the  sittings  or  assizes  next  after  the  giving  the  notice.  The 
irregularity  relied  upon  was,  that  no  proceedings  having  been 
taken  since  1846,  the  defendant  ought  to  have  given  a  month's 
notice  of  his  intention  to  proceed  before  he  gave  the  statutoir 
twenty  days'  notice.  The  objection  was  founded  on  the  176tn 
of  the  New  Rules,  which  orders  that  '^  in  all  causes  in  which 
there  have  been  no  proceedings  for  one  year  from  the  last 
proceeding  had,  the  party,  whether  plaintiff  or  defendant,  who 
desires  to  proceed,  shall  give  a  calendar  month's  notice  to  the 
other  party  of  his  intention  to  proceed."  It  was  ui^ed,  on 
showing  cause  against  the  rule,  that  this  provision  would  not 
apply  in  the  present  case,  as  the  rules  did  not  come  into  opera^ 
tion  until  the  11th  of  January,  and  a  step  was  taken,  vis., 
notice  to  proceed  on  the  10th,  in  which  view  the  Court  con- 
curred, and  discharged  the  rule  as  to  the  first  point,  viz.,  the 
irreguLmty.  It  being  shown  that  the  defendant  had  committed 
a  forgery  in  1846,  had  absconded  fix>m  the  country,  and  had 
been  absent  ever  since,  the  Court  made  the  rule  absolute  for 
extending  the  time  for  going  down  to  trial  for  six  months. 
Kmght  and  others  v.  Gaunt,  17  Jur.  140. 

Special  Indorsement   on  Writ — Delivering  different 
Particulars  with  Declaration. 

In  an  action  for  goods  sold  and  delivered,  the  writ  of  summons 
was  specially  indorsed  with  the  particulars  of  plaintiff's  demand. 
That  demand  was  for  63/.  7s.  Id.  for  goods  sold  to  defendant's 
testator.  Another  set  of  particulars  of  demand  was  delivered 
with  the  declaration  claiming  the  same  sum  for  goods  sold  to 
the  defendant  himself.  At  the  trial,  before  Lord  Campbell,  the 
learned  judge  ruled  that  the  plaintiff  must  be  confined  to  the 
particuhurs  specially  indorsed  on  the  writ,  by  reason  of  which 
ruling  the  plamtiff  was  nonsuited.  A  rule  nisi  was  afterwards 
obtained  for  a  new  trial. 
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Section  25  of  the  Common  Law  Procedure  Act  enaots^  that 
in  certain  cases  (of  which  this  was  one), — 

"  The  plaintiff  shall  he  at  liherfcy  to  make  upon  the  writ  of  sum- 
mons and  copy  thereof,  a  special  indorsement  of  the  particulars  of 
his  claim,  in  the  form  contained  in  Schedule  A,  to  this  Act  annexed 
marked  No.  4,  or  to  the  like  effect ;  and  when  a  writ  of  summons  has 
been  indorsed  in  the  special  form  hereinbefore  mentioned,  the  in- 
dorsement shall  be  considered  as  particulars  of  demand,  and  no 
further  or  other  particulars  of  demand  need  be  delivered  ujdess 
ordered  by  a  Court  or  judge." 

On  showing  cause  against  the  role,  it  was  urged  that  the 
particulars  specially  indorsed  stand  on  the  same  footing  with 
those  delivered  with  the  declaration  under  the  old  practice, 
that  such  particulars  could  not  be  amended  without  going  before 
a  judge,  and  that  such  rule  would  therefore  apply  in  this  case. 
That  under  the  27th  section  of  the  Act,  judgment  could  be 
signed  for  want  of  appearance  in  case  of  the  writ  being  specially 
indorsed,  and  that  plaintiffs,  if  this  rule  were  made  absolute, 
would  be  induced  to  indorse  on  the  writ  an  unfounded  claim, 
coming  within  the  25th  section,  in  order  to  snatch  a  judgment, 
but  if  an  appearance  were  entered,  would  then  deliver  with  the 
declaration  true  particulars,  and  proceed  in  accordance  with 
them.  In  support  of  the  rule,  it  was  argued  that  the  special 
indorsement  on  the  writ  was  only  for  the  purpose  of  signing 
judgment  if  no  appearance  were  entered,  and  that  as  soon  as  it 
was  entered,  the  plaintiff  might  deliver  the  particulars  for  the 
purpose  of  his  declaration.  But  that  even  if  he  were  not 
entitled  to  do  so,  the  fact  of  the  defendant's  having  pleaded  to 
the  declaration  with  particulars  annexed,  was  a  waiver  of  the 
irregularity  thereby  committed,  and  the  Court  taking  this  view 
of  the  case,  made  the  rule  absolute.  Fromont  v,  Ashley,  1  Cool. 
Law  Rep.  57. 

Stayxno  Proceedings — Notice  to  proceed  to  Trial  by 
Defendant. 

A  RULE  had  been  obtained,  calling. on  the  defendant  to  show 
cause  why  he  should  not  be  restrained  from  taking  any  further 
proceedings  to  compel  the  plaintiff  to  try  the  cause,  or  why  the 
time  for  proceedings  should  not  be  extended.  Issue  had  be^i 
joined  on  the  plea  of  nunquam  indebitatm;  shortly  after  the 
defendant  left  the  country.  Eighteen  months  after  issue  had 
been  joine'd,  the  defendant's  attorney  served  the  plaintiff  with 
notice  to  proceed  to  trial,  pursuant  to  the  101st  section  of  the 
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Cbnunon  Law  Pjrocedure  Act.^  In  opposition  to  the  rule  it 
was  ui^ed  that  the  application  was  premature^  that  the  plaintiff 
should  have  waited  nntfl  the  defendant  moved  to  enter  a  sug- 
gestion; possibly  he  would  not  do  so  at  all^  but  if  he  did^  the 
plaintiff  might  apply  to  set  the  suggestion  aside^  on  the  ground 
that  he  had  not  been  duly  required  to  proceed  to  trial :  under 
which  words  all  those  matters  might  be  considered  which  were 
formerly  material  when  application  was  made  to  enter  judgment^ 
as  in  case  of  a  nonsuit.  And  secondly,  that  if  under  the  latter 
branch  of  the  section  there  was  power  to  stay  proceedings,  it 
should  be  for  a  limited  time,  but  that  the  merits  of  this  case 
did  not  warrant  even  that : — ^but  the  Court  (wifchout  hearing 
argument  in  support  of  the  rule)  held,  that  the  application  was 
not  premature,  and  that  the  plaintiff  may  come  to  the  Court  as 
soon  as  the  defendant  begins  to  force  him  on.  The  facts  of  the 
case  warranting  it,  the  rule  was  made  absolute,  to  extend  the 
time  for  trial  for  twelve  months.  Farthing  t^.  Castles,  22  L.  J. 
(N.  S.)  Q.  B.  167.« 

2.  A  motion  was  made  for  a  rule  calling  upon  the  defendant 
to  show  cause  why  there  should  not  be  a  stet  processus,  or  why 

1  15  &  16.  Vict.  c.  76,  8. 101,  enacts :  "  Where  any  iBsne  is  or  shall  be 
joined  in  any  cause,  and  the  plaintiff  has  neglected,  or  shall  neglect  to 
brins  such  issae  on  to  be  tried,  that  is  to  say,  in  town  causes,  where  issue 
has  been,  or  shall  be  joined  in,  or  in  the  vacation  before,  any  term,— for 
instance,  Hilary  Term,  and  the  plaintiff  has  neglected,  or  sh^  neglect  to 
bring  the  issue  on  to  be  tried  auring  or  before  the  foUowing  term  and 
yacation,  for  instance,  Easter  Term  and  vacation ;  and  in  conntry  canses, 
where  issae  has  been  or  shall  be  joined  in,  or  in  the  vacation  before, 
Hilary  or  Trinity  Term,  and  the  plamtiff  has  neglected,  or  shall  neglect 
to  bring  the  issue  on  to  be  tried  at  or  before  the  second  assizes  following 
such  term,  or  if  issue  has  been,  or  shall  be  joined  in,  or  in  the  vacation 
before  Easter  or  Michaelmas  Term,  then  if  the  plaintiff  has  neglected,  or 
shaU  neglect  to  bring  the  issue  on  to  be  tried  at  or  before  the  £st  assizes 
alter  sucn  term,  whether  the  plaintiff  shall  in  the  mean  time  have  given 
notice  of  trial  or  not,  the  defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  the  issue  on  to  be  tried  at  the  sittings  or  assizes,  as 
the  case  may  be,  next  after  the  exjnration  of  the  notice ;  and  if  the  plain- 
tiff afterwards  neglects  to  give  notice  of  trial  for  such  sittings  or  assizes, 
or  to  proceed  to  mal  in  pursuance  of  the  said  notice  given  b;^  the  defend- 
ant, the  defendant  mav  suggest  on  the  record  that  the  plaintiff  has  failed 
to  proceed  to  trial,  althougn  duly  required  so  to  do  (which  suggestion  shall 
not  be  traversable,  but  only  be  subject  to  be  set  aside  if  untnie),  and  may 
si^  judgment  for  his  costs ;  provided  that  the  Court  or  a  jiidge  shall 
have  power  to  extend  the  time  for  proceeding  to  trial,  with  or  without 
terms.*' 

*  This  case,  upon  obtaining  the  role  nisi,  was  reported  under  the  name 
of  Farthing  and  another  v,  Eeed,  in  the  Law  Magazine  for  February  of 
this  year. 
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the  new  trials  for  which  a  rule  had  been  made  absolute,  should 
not  be  postponed  indefinitely.  It  appeared  from  the  affidavits, 
that  an  ejectment  had  been  brought  by  the  trustees  of  Lord 
Ward,  in  1850,  to  try  the  right,  as  between  Lord  Ward  and 
Sir  Stephen  Glynne,  to  a  piece  of  ground  in  Staffordshire,  under 
which  there  were  mines.  On  the  trial  in  1800,  a  verdict  was 
given  for  the  lessors  of  the  plaintiff.  This  was  an  action  of 
trespass  brought  by  the  lessee  under  the  trustees  of  Lord  Ward, 
to  try  the  same  question.  It  was  argued,  that  under  the  pro- 
viso in  the  lOlst  section  of  the  Common  Law  Procedure  Act, 
which  is  as  follows : — '^  Provided  that  the  court  or  a  judge  shall 
have  power  to«  extend  the  tune  for  proceeding  to  trial,  with  or 
without  terms,^'  the  Court  had  power  to  postpone  the  trial  inde- 
finitely, unless  the  parties  would  consent  to  a  stet  processiis  : 
but  the  CoTU*t  held,  that  the  enactment  gave  them  no  such 
power;  Lord  Campbell  observing,  ''The  Court  had  no  such 
power  at  common  law,  and  no  such  power  is  given  by  this  Act. 
You  wish  to  put  an  end  to  the  cause  altogether,  not  to  postpone 
it  for  a  time,  at  the  expiration  of  which  there  shall  be  a  trial. 
We  may  postpone  the  tnal  to  a  time  when  it  shall  be  conve- 
nient to  you  to  try  it,  but  not  indefinitely.''  Rule  refused. 
Bridgewater  v.  Griffiths,  17  Jur.  438.  It  may  be  well  to  ob- 
serve, that  the  101st  section  does  not  deprive  a  defendant  of 
his  power  to  try  a  case  by  proviso;  on  the  contrary,  the  116th 
section  expressly  enacts,  that  ''  nothing  herein  contained  shall 
affect  the  right  of  a  defendant  to  take  down  a  cause  for  trial, 
after  default  by  the  plaintiff  to  proceed  to  trial,  according  to  the 
course  *and  practice  of  the  Court.''  It  seems,  therefore,  that 
the  object  of  the  101st  section  is  to  afford  defendants  an  oppor- 
tunity of  getting  rid  of  impending  litigation  without  going  to 
the  expense  of  a  trial;  but  where  it  is  desirable,  as  in  the  case 
of  a  disputed  right,  that  the  matter  in  dispute  should  be  deter^ 
nuned,  the  defendant  can  still  bring  the  cause  to  trial,  as  was 
formerly  done. 
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A  Complete  Series  of  Precedents  in  Convejancing  and  of  Common 
and  Commercial  Forms.  By  G^or^e  Crabbe,  Esq.,  6arrister-at- 
Law.  The  Fourth  Edition.  Edited  by  James  TraiU  Christie,  Esq. 
London :  Butterworths.     Dublin :  Hodges  and  Smith,  1853. 

Ths  original  work  needs  no  commendation.  It  is  a  standard  book 
of  the  highest  reputation,  and  of  indispensable  utility. 

In  this  new  edition  Mr.  Christie  has  endeavoured  to  curtail  the 
work  as  much  as  possible  without  diminishing  materially  the  number 
of  precedents,  and  has  altered  those  which  are  retained  that  they  may 
be  similar  to  the  form  of  drafts  now  in  use.  He  has  revised  the 
prefaces  to  the  different  precedents  according  to  the  different  changes 
made  in  the  law.  He  has  retained  the  alphabetical  arrangement,  and 
has  not  diminished  the  variety  of  subjects  on  which  precedents  are 
given.  All  this  must  enhance  largely  the  practical  value  of  the  work ; 
not  merely  to  conveyancers  but  to  all  practical  men  who  have  busi- 
ness heads  on  their  shoulders.  Here  are  a  few  of  the  subjects  on 
which  carefully-drawn  and  easily-applied  forms  are  given : — 

Acknowledgments  (with  general  observations),  affidavits,  agree- 
ments of  all  kmds,  annuity,  apprenticeship,  indenture  of,  arbitration, 
agreement  to  refer  disputes  to,  assignments,  of  sale  by  auction,  bills 
of  exchange,  promissory  notes  and  cnecks,  bills  of  parcels  and  bought 
and  sold  notes,  bills  of  sale,  conditions  of  sale,  conveyances  of  all 
kinds,  deeds,  distress  warrants,  indemnities,  leases,  mortgages  of  all 
kinds,  notices  of  all  sorts,  powers  of  attorney,  presentation  to  a 
rectory  or  vicarage,  purchase  deeds,  releases  or  mscharges,  surrenders, 
warrants  of  attorney,  wills,  &c,  &c. 

The  new  forms  are  drawn  with  admirable  precision  and  skill,  and 
reflect  great  credit  on  Mr.  Christie,  who  is  entitled  to  the  thanks  of 
the  profession  for  a  really  valuable  addition  to  our  working  libraries. 


The  New  Practice  of  the  High  Court  of  Chancery,  as  Founded  by 
the  Acts  16  &  16  Vict.  c.  80,  86,  87.  By  Henry  Jarman. 
London :  Maxwell ;  Sweet ;  Stevens  and  I^orton,  1853. 

Thsbs  have  been  many  books  on  this  subject ;  but  the  subject  has 
undergone  many  changed  and  vast  additions,  and  a  new  book  of 
practical  utility  has  already  been  loudy  called  for  by  the  complication 
of  the  matter  of  which  it  Ireats.  It  is  most  abh*  executed.  The  first 
part  consists  entirely  of  an  analysis  of  Acts  and  orders  alphabetically 
arranged  under  the  various  heads  into  which  the  subject  divides 
itself.  The  practitioner  can  therefore  at  a  single  glance  mform  him- 
self of  the  nature  of  each  provision,  whether  it  be  statutory  or  an 
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order,  with  a  refarence  in  either  case.  It  compriseB  Btatntes  80  and 
86  of  15  &  16  Vict.,  and  the  relevant  parts  of  the  17th,  and  all  the 
General  Orders  since  the  passing  of  those  Acts. 

The  second  part  contains  a  number  of  practical  directions  for  con- 
ducting equity  suits  from  the  besinning,  and  he  describes  each  mode 
of  proceeding  under  a  separate  mvision.  The  third  is  devoted  prin- 
cipally to  the  practice  in  chambers  of  the  Judees  in  Chancerr,  con- 
taining much  new  matter.  In  the  second  and  third  parts  he  has 
introduced  other  subjects  of  practice  not  having  entire  reference  to 
the  subjects  named,  but  which  the  author  thinks  equally  necessary  to 
be  understood. 

Mr.  Jarman,  having  made  himself  master  of  the  "  practice  and 
new  scale  of  fees  fixed  bv  the  General  Orders  of  the  Court,"  has,  at 
the  request  of  his  friends,  drawn  out  several  forms  of  bills  of  costs. 
Though  it  is  not  done  so  extensively  as  it  would  have  been  had  the 
Tkdng-Masters  been  able  to  fix  it  on  the  right  scale  of  costs ;  and 
the  same  may  be  said  of  the  chief  clerks  of  the  judges,  who  are  to 
levy  the  tax  on  receivers  in  the  Judges'  Chambers. 


Papers  relative  to  the  Obstruction  of  Public  Business,  and  the 
Organization  of  the  Civil  Service.  By  Arthur  Symonds,  Esq. 
Prmted  for  private  circulation. 

We  have  so  high  and  unfeigned  a  respect  for  the  author  of  this  work 
that  we  fear  even  if  it  had  less  intrinsic  merit  it  would  be  favourably 
dealt  with  by  us.  It  thoroughly  analyzes  the  organization  of  public 
offices,  and  dissects  the  machmeiy  by  which  the  public  service  is  and 
ou^ht  to  be  conducted.  It  suggests  a  variety  of  improvements  which 
commend  themselves,  and  a  complete  recasting  of  the  work.  It  is 
much  too  elaborate  and  detailed  to  be  described  in  a  summary  notice. 
Many  of  the  remarks  on  the  functions  and  duties  of  ministers  and 
their  various  subordinates  are  exceedingly  judicious  and  useful.  We 
trust  that  Mr.  Symonds'  labours  will  have  the  serious  attention  of 
the  G-ovemment,  persuaded  as  we  are  that  much  need  exists  for  con- 
sideration of  the  subject. 


Beform  of  the  Ecclesiastical  Courts.  By  William  Fritchard,  Esq.,  a 
Proctor  in  Doctors  Commons.  tondon:  W.  Benning  and 
Co.,  1863. 
Mb.  PBiTCHAJtD  has  written  a  very  able  pamphlet.  Mr.  Pritchard 
would  have  surprised  us  if  he  had  not.  He  is  a  very  able  man,  and 
thoroughly  master  of  his  subject.  Mr.  Pritchard  adopts  the  recom- 
mendation of  the  two  Parliamentary  Committees,  and  throws  up  his 
hat  for  the  amalgamation  of  the  courts  of  Doctors  Commons  into  one 
Queen's  Court  and  Metropolitan  Begistry,  with  sateUites  all  over 
the  country.  Instead  of  being  done  away  with  as  nuisances,  Eccle- 
siastical Courts  are  to  be  reinforced  and  multiplied,  as  ornaments  to 
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the  eounttj  and  benefits  to  the  profession.  We  do  not  agree  with 
Mr.  Fritehard.  Our  opinions  on  the  subject  have  been  already 
written  in  very  plain  language  and  need  no  repetition,  but  we  can 
heartily  commend  the  historical  ^art  of  this  production.  Much 
valuable  information  will  be  obtained  as  to  the  working  of  the 
existing  courts  from  its  perusal.  It  ought  to  be  generally  read  and 
digested. 

The  Law  of  Bailways,  including  the  Consolidation  and  other  general 
Acts.  By  Leonard  Shelford,  Esq.,  Barrister-at-Law.  Third 
Edition.  London  :  Butterworths*  Dublin :  Hodges  and  Smith, 
1853. 

Mb.  Leokabb  Shelfobd  has  long  since  established  implicit  confi- 
dence in  the  accuracy,  fulness,  and  practical  utility  of  every  book  to 
which  his  name  is  attached.  His  *^  Law  of  Bailways  "  has  long  been 
among  the  best  of  his  performances ;  and  a  careful  examination  of 
this  edition  will  fully  warrant  his  announcement  that  the  new  matter 
is  ''important  and  extensive."  This  edition  comprises  the  main 
points  of  the  various  judgments  on  the  construction  of  the  three 
Consolidation  Acts,  1845,  and  also  on  many  other  points  concerning 
railway  companies  which  have  taken  place  since  the  last  edition  was 
published.  The  author  has  added  many  of  the  new  general  statutes 
relating  to  railways  now  in  operation,  besides  referring;  to  others. 
The  pi^  devoted  to  liabilities  incurred  by  members  of  provisional 
committees  and  allottees  of  shares  is  nearly  all  new,  by  reason  of  the 
p;reat  number  of  cases  which  have  arisen  on  the  subject.  The  whole 
18  condensed  and  simplified,  so  as  to  present  all  that  is  requisite  at 
a  single  glance  to  the  reader. 


Questions  for  Law  Students  on  the  Third  Edition  of  Mr.  Serjeant 
Stephen's  New  Commentaries  on  the  Laws  of  England.  By 
James  Stephen,  Barrister*at-Law,  and  Professor  of  English  Law, 
King's  College,  London.  London  :  Butterworths.  Dublin : 
Hodges  and  Smith,  1853. 

This  is  a  Yery  useful  work,  and  will  much  facilitate  the  retention  of 

Stephen's  "  Commentaries"  by  those  who  study  it. 


The  Principles  of  the  Law  of  Real  and  Personal  Property.  By 
James  Stewart,  Esq.,  Barrister-at-Law.  Eourth  Edition.  Lon- 
don :  Stevens  and  !Norton,  1853. 

We  object  to  Blackstone  altogether  t  he  is  obsolete,  and  everlastingly 
eclipsed  by  Serjeant  Stephen ;  and  we  heartily  trust  that  even  Mr. 
Stewart's  fame  and  ability  will  fail  to  exhume  him  from  the  tomb, 
where  he  has  been  long  since  enshrined ;  he  is  a  legal  saint,  who  ia 
quite  welcome  to  live  in  the  calendar  of  all  true  believers  in  him,  so 
long  as  he  never  troubles  us  or  encumbers  our  book-shdves  wildi  hia 
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peaence.  Aa  to  his  aeoond  yolume,  he  is  more  defunct  in  that  mem- 
her  of  Ins  ponderous  body  than  anj  other,  and  with  Williams  staring 
him  in  the  &oe,  we  wonaer  at  Mr.  Stewart's  temerity. 


Notes  and  Narratiyes  of  a  Six  Years*  Mission,  principally  amonff  the 
Bens  of  London.  By  B.  W.  Yanderkiste,  late  London  City  Mis- 
sionary.   London :  iNisbet  and  Co. ;  Hamilton  and  Adams,  1853. 

This  little  book  strikingly  illustrates  the  necessity  of  better  means 
of  reformins  the  juyenile  criminal  population  than  police  and  prisons 
afford.    It  IS  weU  writtoo,  and  yery  interesting. 

How  to  Write  Text  Books :  a  Practical  Treatise  on  the  Law  of  Con- 
tracts not  under  SeaL     By  Joseph  Chitty,  Jun.,  Esq.     Fifth 
Edition.    By  John  A.  Bussell,  L.L.B.,  Bamster-at-LaW,  and  Pro- 
fessor of  English  Law  in  Uniyersity  College,  London.    London: 
S.  Sweet.    Dublin :  Hodges  and  Smith,  1858. 
Mb.  Bvssell  is  a  conyert  to  our  doctrine  on  the  subject  of  text 
books,  and  is  a  signal  exception  to^he  fraternity  of  compiling  editors. 
He  is  of  opinion  that  text  books  should  come  from  the  heads  of  their 
authors,  and  not  from  ^  Harrison's  Digest.'*     He  is  moreoyer  eccen- 
tric enough  to  think  that  editors  of  posthumous  editions  should  follow 
in  the  same  wake,  and  apply  their  brains  to  the  improyement  of  the 
text,  as  well  as  to  the  idultiplication  of  the  notes ;  and  he  has  gone 
so  far  as  to  intimate  something  of  the  kind  in  the  following  yery 
sensible  preface   to   this  much-improyed  edition   of  "  Chitty  on 
Contracts : " — 

*'  Li  his  preface  to  the  fourth  edition,  the  editor  stated,  that  '  in  the 
additions  wnich  he  had  made  to  the  work,  he  had  studied  to  keep  in  yiew 
^e  design  with  which  it  was  undertaken  by  its  learned  author,  namely, 
'  to  renoer  it  a  complete  treatise  on  the  principles  of  the  Law  of  Contracts, 
and  also  a  useful  Jyisi  Prius  book  on  the  yery  many  important  subjects 
which  it  embraced.'  ^ 

"  On  a  careful  reyiew  of  that  edition*  howeyer,  the  editor  found  that  he 
had  not  succeeded  in  accomplishing  this  double  object  so  folly  as  he 
wished,  and  that,  especially  in  so  far  as  it  treated  of  the  principles  of  the 
Law  of  Contracts,  it  would  admit  of  considerable  improyement. 

^<  To  effect  this  improyement  has  been  the  editor's  chief  aim  during  the 
preparation  of  the  present  edition ;  and  accordingly,  whilst  he  has  endea- 
youred,  by  an  ample  reference  to  cases,  to  keep  up  the  practical  character 
of  the  work,  he  has  at  the  same  time  endeayoured  to  state  and  explain  the 
jnrineiples  on  which  the  cases  referred  to  were  decided,  or  which  are  dedu- 
dble  therefrom,  and,  by  exhibiting  these  nrinciples,  so  far  as  the  nature  of 
the  subject  would  permit,  in  a  connectea  series  of  propositions,  to  show 
more  fully  than  he  had  preyiously  done,  by  what  rules  and  maxims  that 
branch  oi  our  law  of  which  the  book  treats  is  goyemed. 

"  How  far  the  editor  will  proye  to  haye  succeeded  by  these  means  in 
entitling  this  work  to  rank  as  a  scientific  as  weU  as  a  practical  treatise  on 
the  Law  of  Contracts,  it  is  not  for  him  to  predict.  But  he  trusts  that,  at 
all  eyents,  his  attempt  to  do  this  will  not  be  whoUy  unattended  withadyan- 
tage  both  to  the  practitioner  and  to  the  student."  « 
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>  In  some  parts  of  the  book  Mr,  Eussell  has  yeiy  largely  added  to 
the  former  editions,  and  he  has  written  very  lucidly  and  very  ably  the 
whole  law  on  the  effect  of  a  bankrupt's  certificate  on  contracts  made 
by  him  before  his  bankruptcy,  and  on  his  subsequent  promises. 

In  some  cases  judicious  omissions  are  made.  Instances  of  his 
extreme  care  in  weeding  the  text  of  little  crudities  and  minor  redun- 
dancies, and  of  his  careful  supply  of  omissions  and  recent  cases,  abound 
through  the  book ;  but  all  this  consists  of  very  small  things,  of  which 
the  foUowing  corresponding  paragraphs  give  an  illustration : — 
Fourth  edition,  p.  163.  M^h  edition  p.  153. 

"A  married  woman  has  no  ori-        "A  married  woman  has,  in  gene- 
ginal  power  or  authority,  bv  virtue    ral,  no  original  power  or  authority, 


of  the  marriage,  to  bind  her  husband 
by  any  of  her  contracts ;  nor  does 
the  liability  of  the  husband,  on  his 
wife's  engagements  durinsmarria^, 
depend  upon  the  princi^e  that  ne 
becomes  entitled  by  the  marriage  to 
her  property, — ^for  he  is  responsible, 
although  she  brought  him  nothing. 
But  it  rests  entirely  on  the  idea,  that 
they  were  entered  into  bj  her  as  his 
agent,  and  %  his  authority— di  ques- 
tion which  it  is  for  the  jury  to  deter- 
mine, upon  all  the  facts  ot  the  case ; 
and  if  his  assent  do  not  appear  by 
express  evidence,  or  by  jjroof  of  cir- 
cumstances &om  which  it  may  rea- 
sonably be  inferred,  he  is  not  nable. 
A  wife  indeed,  with  resnect  to  cer- 
tain contnusts,  e,  g.  sucn  as  relates 
to  necessaries  for  her  husband's  fa- 
mily, is  regarded  ^rm4  facie  as  his 
general  agent,  possessed  of  a  general 
authority  arising  from  the  duty  and 
liability  of  the  husband  to  provide 
his  wife  and  children  with  neces- 
saries ;  and  from  the  presumption 
that  he  assents  to  arrangements  for 
their  benefit,  of  which  he  cannot  but 
be  conusant.  But  with  respect  to 
other  contracts,  she  is  not  to  be  re- 
garded as  his  agent,  unless  circum- 
stances showing  an  authority  from 
him  be  expressfy  proved ;  and  even 
where  circumstances  are  proved 
from  which  the  law  wonld,  generally 
speaking,  presume  that  he  had  em- 
powered his  wife  to  contract  for 
nim,  yet,  if  the  presumption  be  re- 
butted by  express  evidence,  he  will 
not  be  responsible. 


by  virtue  of  the  marriage,  to  bind 
her  husband  by  any  of  her  con« 
tracts ;  nor  does  the  liability  of  the 
husband  on  his  wife's  engagements 
during  marriage  depend  upon  the 
principle  that  ne  becomes  entitled 
oy  the  marriage  to  her  property, — 
for  he  is  responsible,  although  she 
brought  him  nothing.  But  it  rests 
entirely  on  the  supposition  that  they 
were  entered  into  by  her  as  his 
agent,  and  by  his  authority,  —  a 
question  which  it  is  for  the  jury  to 
determine  upon  all  the  facts  of  the 
case ;  and  if  nis  assent  do  not  appear 
by  express  evidence  or  by  proof  of 
circumstances  from  which  it  may 
reasonably  be  inferred,  he  is  not 
liable. 

"  A  wife,  indeed,  with  respect  to 
certain  contracts,  e,g,  such  as  relate 
to  necessaries  for  her  husband's 
family,  is  regarded  primA  facie  as 
possessed  of  a  general  authority 
arising  from  the  duty  and  liability 
of  the  husband  to  provide  for  his 
wife  and  children  with  necessaries.* 
But  with  respect  to  other  con- 
tracts, she  is  not  to  be  regarded 
as  his  agent,  unless  circumstances 
showing  an  authority  from  him  be 
expressly  proved ;  and  even  where 
circumstances  are  proved  from  which 
the  law  would,  generally  speaking, 

E resume  that  he  had  empowered 
is  wife  to  contract  for  him ;  yet  if 
such  presumption  be  rebutted  by 
express  evidence,  he  will  not  be  re- 
sponsible. 


*  See  Bead  v,  Legard  (6  Exch.)  and  Emmet  v,  Norton  (8  C.  &  P.  606). 
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"Acoordinglr*  it  may  b*  stated 
as  a  general  rale,  that  a  feme  covefi 
cannot  bind  or  charge  her  husband 
by  any  contract  made  by  her  with- 
out his  authority  or  assent,  prece- 
dent or  subsequent,  express  or  im- 
plied. 

**  And  as  the  wife's  power  is  alto* 
gether  founded  on  the  presumption 
of  authority,  it  follows  tuat  her  hus- 
band's death  revokes  her  authority, 
and  that  she  then  ceases  to  have  the 
power  to  bind  his  estate  in  futuro^ 
even  by  continuing  to  order  neces- 
saries for  herself  and  children,  al- 
though at  the  time  both  she  and  the 
tradesmen  who  furnished  such  ne- 
cessaries were  ignorant  of  his  death. 
In  such  a  case,  therefore,  the  hus- 
band's executor  is  not  liable  for  ne* 
cessaries  supplied  after  his  decease. 
Nor  can  the  party  who  supplied 
them  recover  tne  price  in  an  action 
against  the  woman  herself.  But  in 
a  recent  case,  a  husband  was  held 


•  *'  Aoeordinglj,  it  may  be  stated 
i|a  a  general  rule,  that  %fewm  eo^ 
vert  cannot  bind  or  charge  her  hus* 
band  by  any  contract  made  hy  her 
without  his  authority  or  assent,  pre- 
cedent or  subsequenti  express  or 
hnplied. 

'  "  And  as  the  wife's  power  is  alto- 
gether grounded  on  the  presumption 
o{  aaentM^  it  follows  that  her  hus- 
band's death  revokes  her  authority ; 
and  that  she  then  ceases  to  have  ine 
power  to  bind  his  estate  in/uturo, 
even  by  continuing  to  order  neces- 
saries for  herself  and  children,  al- 
though at  the  time  she  and  tlM) 
tradesmen  furnishing  such  neces- 
saries were  ignorant  of  his  death. 
And  in  such  case,  the  husband's 
executor  is  not  liable  for  necessaries 
pnpplied  after  his  decease.  Nor  can 
the  party  who  supplied  them  recover 
the  price  in  an  action  against  the 
woman  herself." 


liable  for  nccesBaries  supplied  to 
his  wife  during  the  perioa  of  his 
lunacy."  * 
.  There  is  no  other  change  in  the  whole  of  this  worth  noting  but  the 
omiBBionofthe  nonsense  in  thefourtheditionythatthehasband's  liability 
arises  from  the  presumption  that  he  assents  to  arrangements  for  his 
benefit  of  which  ne  cannot  but  be  *^  conusant  !'*  It  would  have  been  too 
inconsistent  to  have  left  this  in  in  the  teeth  of  Bead  r.  Legard,  in  which 
case  a  lunatic  was  held  liable  for  his  wife's  contracts,  of  the  advantage 
oif  which  he  was,  we  presume,  hardly  deemed  "  conusant^    But  how 

nto  have  condensed  the  whole  of  the  above  passage  and  a  vast 
of  what  follows  into  one  or  two  short  axiomatic  sentences.  We 
can  assure  Mr.  Bussell  that,  although  he  has  in  many  cases  improved 
the  text  and  added  many  cases  the  book  did  not  contain  before,  he 
has  by  no  means  reduced  its  excrescences,  or  sufficiently  supplied 
their  place  with  principles.  After  all  the  above  rambling  summary 
of  the  law,  it  is  then  recommenced  in  detail,  and  the  reader  is  again 
plunged  into  the  labyrinth  of  old  cases  set  out  in  all  the  former 
editions  of  Bentley  v.  Griffin,  the  two  Benedicts,  Manby  v,  Scott,  et 
simUia^  until  he  is  in  a  state  of  complete  bewUderment  as  to  what 
the  law  is.  Then  we  have  the  principle  itself,  to  begin  with,  turned 
upside  down.  The  above-cited  paragraph,  beginning  '^  Accordingly," 
is  an  example.  The  practical  principle  of  the  law  is  not  that  a  wife 
cannot  bind  her  husband  by  her  contracts  without  his  authority  or 
assent,  &c.  Ad.,*  but  the  converse :   viz.,  that  primd  facie  she  does  as 
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1  Bead  i;.  Legard  (6  £xch.^3B). 
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lodg  Bs  they  Ivpi  together ;  and  that  unless  his  implied  assent  be 
disproved,  he  is  liable.  How  easy  to  say  this^  and  then  enumerate  in 
as  many  lines  as  it  now  takes  pages  the  class  of  facts  which  do  rebut 
this  assent  and  annul  the  liability !  These  are,  first,  where  the 
defendant  gave  credit  to  the  wife  alone,  as  in  Metcalfe  v.  Shaw, 
Bentley  r.  Griffin,  and  Smallpiece  v,  Dawes. — [All  of  which  are  de- 
tailed m  large  type,  occupying  a  page  and  a  quarter.]  Secondly, 
where  the  goods  sold  are  so  extravagant  and  unsuitable  to  the 
apnarent  rank  and  means,  as  displayed  by  the  husband,  to  justify  the 
seller  in  implving  his  consent,  even  where  no  notice  has  been  given 
or  disapproval  expressed. — [This  is  all  that  both  the  Benedict  cases^ 
are  wortn,  and  wnich  fill  another  pa^e  and  a  quarter.]  Thirdly,  there 
id  the  case  were  a  wife  elopes  or  lives  separate  from  her  husband : 
and  fourthly,  where  he  gives  express  notice  not  to  trust  her,  except 
in  the  case  where  he  has  wrongfully. turned  her  away,  as  in  Thompson 
r.  Harvey  and  Dixon  v.  Hurrell,  in  which  case  his  liability  remainer 
for  necessarieer.  These  are  the  exceptions ;  the  rule  is  as  we  have 
stated  it,  and  with  the  exceptions  which  a  child  may  apply  to  every 
kind  of  case,  we  apprehend  that  they  represent  the  whole  law  on  the 
subject  in  its  condensed  shape.  Possibly  some  exceptions  may  have 
escaped  us,  as  we  are  not  writing  a  text  book,  but  an  illustration  of 
how  they  should  be  written.  It  would,  we  think,  suffice  to  cite  about 
four  or  five  leading  cases,  compressing  the  material  facts  of  each  in 
half  a  dozen  lines,  with  here  and  there  an  axiomatic  sentence  or 
two  from  the  judgments  of  Tindal,  Cresswell,  Maule,  and  the  other 
really  great  lawyers  who  have  elucidated  the  law  from  the  Bench. 
Then,  in  order  to  gratify  {)edants,  and  for  the  better  purpose  o£ 
exercising  students,  let  a  string  of  as  many  names  qf  cases  appear  m 
the  notes  as  ever  the  writer  or  editor  can  biin^  himself  to  believe 
really  bear  on  the  subject.  K  text  books  were  written  in  this  mannec 
they  would  be  safe  guides  even  for  sudden  reference.  We  can  safely 
aver  from  experience  alike  as  advocate  and  judge  that  .they  ore  now 
exactly  the  reverse.  Prom  the  difiiise,  or  rather  loose,  way  in  which 
they  are  now  compiled — ^first  a  scrap  of  principle,  then  a  case,  then  a 
dictum,  then  a  case,  then  another  oracular  fragment,  and  then  a  lonff 
tail  of  crises,  it  often  results  that  something  is  very  positivdy  laid 
down  which  the  eye  catches  at  once  and  seems  to  fit  the  case;  but 
woe  betide  the  unlucky  man,  whether  seated  aloft  or  below,  who 
trusts  to  it,  for  three  times  in  lour  something  altogether  conflicting 


^  The  cases  as  reported  by  Mr.  Chitty,  and  retained  by  Mr.  Bussell,  set 
forth  very  interesting  acts,  to  wit :  that  a  small  parcel  was  delivered  by 
a  small  boy  (the  colour  of  his  jacket  and  trowsers  being  xmfortmiately 
omitted) ;  that  the  plaintifi*  was  a  haberdasher  as  well  as  a  draper,  and 
that  he  lived  at  Eichmond ;  what  Betty,  the  maid,  said  about  ner  mis- 
tress's eowns  is  then  religiously  set  fortn ;  the  luckless  defendant  fiipires 
twice,  nrst,  ''as  a  special  pleader;"  secondly,  ''as  a  special  pleader  of 
considerable  practice" — information  delightful  to  read  in  five  successive 
edition^,  and,  of  course,  to  pay  for  likewise. 
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wkh  it  is  forthwith  feneted  out  of  the  tangle  of  decisionB  which  iin« 
mediately  follow  and  stultify  it. 

From  such  great  de&ets  Mr.  Buasell  has  not  purged  Chitty's 
Contracts :  though  we  are  delighted  to  see  and  say  toat  be  has  done 
much  towards  it.  All  he  has  to  do  is  to  be  a  great  deal  bolder  in  the 
next  edition.  We  hail  the  appearance  of  a  number  of  new  cases,  such 
as  Pitmaa  p.  Woodbury,  3  Exch.  on  liability  to  repair ;  Lvth  v.  Ault, 
7  Exch.  a  satisfiiction  accord ;  Couturier  v,  Hastie,  8  £xch.  40,  as  del 
credere  commissions  not  requiring  a  written  guarantee ;  Maldon  v* 
Fysoxiy  11  Q.  B.  on  costs  in  equity ;  Doe  d.  Biddulph  v.  Foole,  11 
Q.  B. ;  West  v,  Jackson,  on  warranty ;  and  a  number  of  others. 
These  evince  Mr.  Bussell*s  diligence  and  the  admirable  pains  he  has 
bestowed  on  the  works.  The  parts  rewritten  by  him  are  so  well 
written  that  Vappetit  frietU  en  mangeant^  and  one  longs  for  a  general 
eclipse  and  substitution  of  Chitty  by  Bussell.  Here  is  a  specimen 
of  his  style : — 

'«  Of  the  Efed  qf  a  Bankrupfi  CerHfieaie  an  Ooniraets  b^bre  the 
jBankmptcy, 

**  The  role  on  tiiis  subject  would  seem  to  be,  that  the  oreditor^s  inabiiity 
to  prove  his  debt,  and  the  oontmuing  responsibility  of  the  bankrupt,  are 
oonvertible  terms ;  the  privilege  of  the  former,  and  the  discharge  of  the 
latter,  being  co-extensive  and  commensurate. 

"  And*  accordingly,  the  certificate  of  a  bankrupt  will  discharge  him  from 
all  debts  doe  by  hun  when  he  became  bankrupt,  and  from  all  claims  and 
demands  made  provable  under  the  fiat,  as  well  as  from  all  personal 
remedies  for  the  recovery  of  such  debts,  claims,  and  demands. 

**  So,  any  bankrupt  who  shall,  after  his  certificate  has  been  allowed,  be 
arrested,  or  have  any  action  brought  against  him  for  any  debt,  claim,  or 
demand  provable  under  the  bankrmptey,  shall  be  discharged  upon  entering 
an  appearance :  and  may  plead  in  general,  that  tke  cause  qf  action  accru^ 
b^ore  he  became  bankrupt.  The  pleading$  and  evidence  upon  this  subject 
will  be  considered  h^reslter. 

''  But  the  only  effect  of  the  certificate  is,  to  discharge  the  person  and 
eoods  of  the  bankrupt;  it  is  no  release  of  collateral  remedies.  Where, 
uierefore,  a  landlord  distrained  the  goods  of  A.  in  his  tenant's  premises; 
and  the  tenant  afterwards  became  bankrupt,  and  obtained  his  certificate, 
it  was  held  that  the  landlord  had  a  right,  in  a  replevin  at  the  suit  of  A., 
to  avow  for  the  return  of  the  goods. 

**  And  in  like  manner  the  certificate  will  not  discharge  the  bankrupt's 
partner,  or.  a  joint  contractor." 

It  is  also  a  general  rule  that  if  a  debt  may  be  proved  under  a  fiat, 
the  bankrupt  when  certificated  is  not  only  discharged  from  liability 
for  such  debt,  but  also  from  any  subsequent  damages  resulting  from 
its  non-payment.  And  if  a  creditor  has  obtained  a  judgment  at  law, 
or  a  decree  in  equity,  for  a  debt  or  demand,  in  respect  of  which  he 
proves  imder  the  fiat,  he  may  prove  also  for  the  costs  he  has  incurred, 
although  they  were  not  taxed  at  the  time  of  the  bankruptcy. 
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MISOEIiIiANEOUS. 

The  summer  Assizes  are  nearly  over,  and  the  amount  of  ciyil  busi* 
ness  has  been,  with  a  few  exceptions  at  Stafford  and  elsewhere,  yery 
light ;  in  three  cases  out  of  four,  no  more  than  a  County  Court 
Jud^e  would  have  easily  got  through  in  six  or  eight  hours,  at  one* 
tenth  part  of  the  cost  to  the  parties  concerned.  A  good  stipendiary 
magistrate  Would  as  easily  have  delivered  the  gaols,  with  this  great 
advantage,  that  he  would  have  done  so  every  month  instead  of  twice 
a  year.  The  time  is  at  hand  when  the  present  work  of  the  judges 
will  be  dispensed  with,  and  the  heaviest  Nisi  Prius  causes  and  capital 
criminal  offences  only  will  be  tried  by  them.  It  may  be  undesirable 
on  many  grounds  to  do  this ;  but  we  foresee  that  it  is  inevitable 
sooner  or  later. 

CoTJiTTT  CouETS. — A  retum  has  just  been  printed  by  order  of  the 
House  of  Lords,  from  which  it  appears  that  since  the  commencement 
of  the  County  Courts  to  the  Slst  December,  1851,  the  number  of 
summonses  issued  for  sums  not  exceeding  20/.  was  2,160,394,  and  the 
number  for  sums  between  20/.  and  50Z.  was  17,743.  The  aggregate 
amount  for  which  the  summonses  were  taken  out  was  6,777,372/., 
and  the  amount  of  the  fees  charged  to  and  paid  by  the  suitors  in 
respect  of  such  summonses  was  1,206,901/.  The  fees  are  made  up  of 
judges*  fees,  clerks'  fees,  high  bailiffs'  fees,  general  fee  fund  of  8d. 
in  the  pound  on  the  amount  for  which  summonses  are  issued,  besides 
other  expenses  connected  with  the  courts. 

Legacy  Duties. — A  parliamentary  retum  shows  that  the  capital 
upon  which  legacy  duty  was  paid  in  Great  Britain  last  year  amounted 
to  46,552,355/.  Zs,  10c/.;  the  duty  was  1,308,055/.  3«.  The  capital 
liable  to  legacy  duty  in  Ireland  last  year  was  2,570,237/.  10*.  7d.^ 
upon  which  61,513/.  0«.  lid,  was  paid.  The  revenue  received  from 
stamps  upon  legacies,  probates,  &c.  in  1852,  in  Great  Britain,  waa 
1,067,425/.  5*.  6i.,  in  L-eland,  67,877/.  The  total  duty  received  since 
1797  for  legacy  duty  is  48,882,782/.  12*.  4d.\  for  probates  and 
administrations,  39,395,870/.  1*.  2ld, 

JmrENXLE  OpFEiTDERS  Eefoematokt  School  Peiso'ns. — A  Bill 
was  introduced  on  the  16th  July  on  this  subject.  We  are  unable  tO" 
give  the  details  this  quarter.  It  however  resembles  the  draft  laid 
before  the  committee  oy  Mr.  Symons,  and  copied  from  its  first  report 
in  No.  97  of  the  Law  Magazine. 
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AFPonrriaarTs,  *o. 

Orabam  Willmore,  Eaa.,  Q.  C,  to  the  office  of  judge  of  the  County 
Courts  for  the  Somersetshire  district,  in  the  pbioe  of  John  Monson 
Carrow,  Esq^  lately  deceased. 

Jameis  Losh,  Esq.,  to  the  judgeship  of  the  Northumberland  County 
Court,  rendered  vacant  bj  the  resignation  of  Mr.  O.  H.  Wilkinson. 

John  Charles  Templar,  Esq.,  of  the  Temple,  Special  Pleader,  to 
"be  a  Master  of  the  Court  of  Exchequer,  in  the  place  of  Thomas 
Dax,  Esq. 

William  John  Alexander,  Esq.,  Q.  C,  to  be  Attorney-General  of 
his  Boyal  Highness  the  Prince  of  Wales,  in  the  room  of  Edward 
Smirke,  Esq.,  resigned. 

William  Thomas  Manning,  Esq.,  to  be  Coroner  of  Her  Majesty's 
Household  and  of  the  Verge. 

The  Bight  Hon.  Henry  Labouchere,  the  Bight  Hon.  Sir  John 
Patteson,  Knt.,  and  Gteor^  Comewail  Lewis,  Esq.,  to  be  her  Majesty's 
Commissioners  for  inquinng  into  the  existing  state  of  the  Corporation 
of  the  City  of  London. 

The  Bight  Hon.  Thomas  Berry  Cusack  Smith,  Master  of  the 
Bolls  of  the  High  Court  of  Chancery  in  Lreland ;  Sir  CressweU 
Cresswell,  Knight,  one  of  the  Justices  of  the  Court  of  Common 
Pleas ;  John  l^rshall,  Esq.,  one  of  the  Senators  of  the  College  of 
Justice  in  Scotland ;  George  William  Wilshere  Bramwell,  Esq.,  Q.C. ; 
James  Anderson,  Esq.,  Q.  C. ;  Kirkman  Daniel  Hodgson,  Esq. ; 
Thomas  Basley,  Es^. ;  and  Bobert  Slater,  Esq.,  to  be  Her  Majesty's 
Commissioners  for  inouiring  into  the  expediency  of  assimilating  the 
Mercantile  Laws  of  the  United  Kingdom. 

Sholto  James  Douglas,  Esq.,  to  be  Substitute-Procureur  and 
Adrocate-G^neral  for  the  island  of  Mauritius. 

Joseph  Hensley,  Esq.,  to  be  Her  Majesty's  Attorney-General,  and 
John  Longwortb,  Esq.,  to  be  Her  Majesty's  Solicitor- General,  for 
Prince  Edward  I^and ;  and  George  Bimie,  Esq.,  to  be  Begistrar  and 
Keeper  of  Plans  for  that  island. 

J.  G.  Borcherds,  Esq.,  to  be  Clerk  of  the  Peace  at  Worcester,  and 
J.  A.  Munn^  Esq.,  to  be  Clerk  of  the  Peace  at  Clanwilliam,  Cape 
of  Gt)od  Hope. 

Charles  Allen,  Esq.,  to  be  Deputy  Clerk  of  the  Peace  for  West- 
minster, Mr.  A.  G.  Maude  having  resigned. 
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Mr^  Serjeant  Murphy,  M.P.,  as  CommiBBioner  of  the  Insoivent 
Debtors*  Court.  Saliuy,  1,500Z.  a  year,  H.  B.  Beyuolds,  Esq.,  hayiug 
lesigQed. 

ScoTLAin). — Lord  Bobertson,  one  of  the  Lords  Ordinary  of  the 
Outer  House,  succeeds  Lord  Gunninghame,  as  one  of  the  Lords  of 
Session  of  the  Liner  House,  Scotland.  •  G^rge  Deas,  Esq.,  advocate, 
called  to  the  bar  in  1828,  and  Solicitor-General  for  Scotland  in  1851,  is 
appointed  a  Lord  Ordinary  of  the  Outer  House,  in  the  room  of  Lord 
Bobertson.  Mr.  George  Shield,  Assistant  Clerk  of  Session  in  EcUn* 
burgh,  is  appointed  Depu^  Clerk  of  the  Court,  in  the  room  of 
Mr.  John  Hay,  resigned.  Mr.  William  Hamilton  Bell  is  appointed 
Assistant  Clerk  of  the  Court  of  Session,  in  the  room  of  Mr.  Shield. 


CAIiIiS  TO  THS  BAB. 


Ikiteb  Temple,  April  30. — ^Bichard  Edward  Turner,  Esq.,  B.A. ; 
William  Cole  Beasley,  Esq.,  M.A. ;  Thomas  Comyns  Parker,  Esq., 
B.A. ;  Arthur  Sanders,  Esq.,  B.A. ;  Erancis  Blomfield,  Esq*,  B.A. ; 
George  Gillett,  Esq.,  B.A. ;  Edmund  Burke,  Esq. ;  John  Bishop, 
Esq.,  B.A. ;  James  Loxham  Foster,  Esq. ;  Charles  Wood,  Esq.,  B.A. ; 
Joseph  Coates,  Esq.,  M.A. ;  George  Lovell,  Esq.;  John  Cumin, 
Esq. ;  Francis  Sharp  Powell,  Esq.,  B.A. ;  Edmund  Waller,  Esq.,  B.A. ; 
Boger  Carmichael  Kobert  Owen,  Esq.,  B.A. ;  Bobinson  Eowler,  Esq. ; 
36ha  Geor|;e  Bowes  Thoroton  Hildyard,  Esq.>  B.A. ;  and  Charles 
Manley  Smith,  Esq. 

Gbay's-inn,  April  80. — At  a  pension  of  the  Honourable  Society 
of  Gray's*inn,  holden  on  April  30,  Henry  MUford,  Esq.,  and  Thomas 
Micklethwaite,  Esq.,  were  called  to  the  degree  of  barrister-at-law. 

LiirooLir's-iiw,  April  30. — ^William  Whittaker  Barry,  Esq.;  C. 
G.  Tripp,  Esq. ;  S.  Hatchard,  M.A. ;  J.  Lewis  Boget,  M.A. ;  Bobt. 
Hay  Murray,  M.A. ;  Wm.  Birchatn,  jun.,  M.A.;  Edwin  Davis 
Maddy,  M.A. ;  the  Hon.  Bobert  Charles  Herbert,  M.A. ;  George 
Edward  Adams,  M.A. ;  William  Downing  Bruce,  Esq. ;  Hugh 
Frederick  Jackson,  M.A. ;  Joseph  Askew  Turner,  M.A. ;  and  Wil- 
liam Henry  Melvill,  M.A. 

Middle  Temple,  May  3.— William  Campbell  Gillan,  Esq. ;  John 
Savill,  Esq. ;  Acton  Smee  Ayrton,  Esq. ;  Baker  Peter  Smith,  Esq. ; 
and  John  Bobson,  Esq. 

IiOTEB  Temple,  June  6. — John  Charles  Templer,  Esq.,  B.A«; 
Henry  John  Ball,  Esq.,  B.A. ;  Crompton  Hutton,  Esq.,  B.A. ;  James 
Arthur  Tonge,  Esq.,  M.A. ;  James  Henry  Staden,  Esq.,  M.A. ;  James 
Dawson  Bo£ck,  Esq. ;  Bobert  Berry,  Esq.,  M.A« ;  Horatio  Mansfidd, 
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Esq.,  M.A.;  William  Monk  Jerris,  Esq.,  B.C.L.;  Wiliiain  Botton, 
Esq.,  B.A. ;  WilHam  Windham  Baring,  Esq.,  B.A. ;  Henry  Anrtey 
Bosanquet,  Esq.,  M.A. ;  John  Edward  Taylor,  Esq. ;  Henry  Carlyoa 
Phear,  Esq.,  M.A. ;  William  Nones  HeyBham,  Esq.,  B.A. ;  Edward 
John  Willoughby,  Esq.,  ALA. ;  Bichard  Formby,  Esq.,  LL.B. ;  Oeorge 
He&ry  Amory,  Esq. ;  William  Henry  Harrold,  Esq.,  .M.A. ;  Arthur 
John  Wood,  Esq. ;  Alfred  Dalby,  Esq. ;  John  Thirlwall,  Esq* 

MEDBiiB  TsifPLi,  June  6.— Henry  Holroyd,  Esq. ;  Mordo  Tonng, 
Esq. ;  Bichard  Augustus  Bethell,  Esq. ;  John  Matthew  Jones,  Esq. ; 
Eobert  Bichardson,  Esq. ;  Charles  Henry  Hopwood,  Esq. ;  and  Henry 
Prederick  GKbbons,  Esq. 

GBAT^s-Lnr,  June  6. — ^At  a  pension  of  the  Hon.  Society  of  GFray's- 
Inn,  held  this  day,  Bollo  James  Bulkdey,  Esq.,  was  cauled  to  the 
degree  of  Barrister-at-Law. 

LnsrcoLir's-IirK,  June  6. — Henry  Bullar,  Esq.;  John  George 
Dodson,  MA. ;  Geoige  ffiginbotham,  M.A. ;  Charles  Blayds  Moly- 
neuz,  MA. ;  Charles  Corrie  Weston,  M. A. ;  Charles  Brodie  Looock, 
MJL. ;  Wm.  Ery  Buchanan,  M.A. ;  Gkorge  Osborne  Morgan,  M.A. ; 
and  Wm.  Grapel,  jun.,  M.A. 


HBOBOIiO0T. 


April. 
24ith.    Cappbb,    Benjamin,   Esq.,    barrister,    and   ex-Attomey- 
Oeneral  at  Tobago ;  aged  68. 

7th.      C0L£BTT,Bowland,W.D.,  Esq.,  barrister;  aged  89. 

8th.  Cabbow,  John  Monson,  Esq.,  County  Court  Judge  for 
Somersetshire;  Becorder  of  Wells ;  a^44. 

18th.    Datiss,  Thomas,  Esq.,  barrister,  Leominster. 

13th.  MiniBAT,  Bobert  H.,  Esq.,  barrister,  of  Lincoln's  Lm; 
aged  48. 

16th.    Soosx,  Charles  Call,  Esq.,  solicitor,  London ;  aged  48. 

23rd.  CoMTir,  Sir  Bichard  BucUey,  Ejiight,  Chief  Justice  of  the 
Supreme  Court  of  Madras ;  aged  62. 

24rtb.    BoGXBS,  Samuel,  Esq.,  solicitor,  London ;  aged  52. 

26th.    Nbwoombb,  Daniel,  &j.,  barrister,  Dublin ;  aged  86. 

June, 

6tb.      BxifsoN,  Flourance  John,  Esq.,  of  the  Inner  Temple; 
aged  37. 
8th.      DowwiB,  John,  Esq.,  Puisne  Judge  of  Guiana. 
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June. 

10th.  Babb,  William,  Esq.,  Sheriff,  clerk  for  Eenfrewshire,  at 
Paislev. 

11th.  Eade,  William  Aislabie,  Esq.,  barrister,  London ;  aged  62. 

11th.  Habmeb,  Mr.  member  of  the  Court  of  Aldermen. 

11th.  Eadijsb,.  Nicholas  Charles,  Esq.,  barrister,  Warwick; 
aged  67. 

16th.  Bamshay,  William,  Esq.,  barrister,  late  County  Court 
Judge. 

18th.  GooDETE,  Joseph,  Esq.,  solicitor,  London. 

July. 

5th.  Glazbbook,  Bobert,  Esq.,  barrister^  Inner  Temple; 
aged  36. 

12th.     Sfigkett,  John,  Esq.,  solicitor,  London ;  aged  46. 

17th.    Walsh,  John  Hussey,  jun.,  Esq.,  barrister-at-law,  Dublin. 

80th.  YouKa,  George  Benny,  Esq.,  barrister;  aged  61,  at 
HfdifiEiz,  Nova  Scotia. 
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Appaeh — On  the  Acts  for  the  Belief  of  Tnutees,  with  the  Statutes,  &o. 
By  F.  H.  Appach,  Esq.,  Barrister.    12mo.  2s.  6d.  boards. 

Cox — ^The  Landlord  and  Tenant's  Guide,  a  Ck>mpendium  of  Information 
upon  the  Procuring,  Occupying,  and  Disposing  of  Estates  and  Houses, 
and  many  CoUateiil  Subjects,  £c.    By  Alfred  Uox.    8vo.  lOs.  cloth. 

Crahh — ^A  Complete  Series  of  Precedents  in  ConTeyanoing,  with  Com- 
mon and  Commercial  Forms,  in  Alphabetical  Order,  adapted  to  the  present 
State  of  the  Law  and  Practice  of  Conyeyancing,  with  Prefaces,  Ooserya- 
tions,  and  Notes  on  the  seyeral  Deeds.  By  George  Crabb,  Esq.,  Barrister. 
Fourth  edition.  By  J.  T.  Christie,  Esq.,  Barrister.  2  yols.  royal  8yo. 
21.  2s.  doth. 

Dodd — ^Beform  your  Arches :  the  Course  of  Law  Ecclesiastical  illus* 
trated.    By  E.  Dodd.    8yo.  Is.  6d.  sewed  (Oxford). 

Edwards — ^Ecclesiastical  Jurisdiction ;  its  Origin  and  Early  Progress. 
By  E.  Edwards,  Proctor.    8yo.  1%.  6d.  boards. 

Finlagon — ^An  Essay  on  the  History  and  Effects  of  the  Laws  of  Mort- 
main, and  the  Laws  against  Testamentary  Dispositions  for  Pious  Pur- 
poses.   By  W.  F.  Finliwon,  Esq.,  Barrister.    8yo.  6s.  6d.  cloth. 

Q<Ul — Considerations  on  the  State  of  Copyholds,  and  their  Enfran- 
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Art.  I.— on  THE  RECORDING  OP  THE  SUPERIOR 
COURTS  OF  LAW. 

rpHE  recording  of  the  Superior  Courts  of  law,  which  formerly 
-^  was  systematically  maintained  by  a  distinct  branch  of  the 
legal  profession,  educated  for  that  purpose,  has  for  a  long  time 
past  deyolved  upon  the  attorneys;  it  has  in  consequence  been 
less  and  less  adhered  to,  and  it  is  likely  either  to  fall  into 
desuetude,  or  to  become  a  mere  voluntary  act.  The  Legislature 
has,  at  different  times,  exhibited  a  laudable  anxiety  and  care  to 
ascertain,  by  the  appointment  of  commissioners,  the  state  and 
condition  of  the  records  already  in  existence,  and  the  result 
has  been  to  provide,  by  an  Act  of  Parliament,  for  the  perpetual 
future  preservation  of  aU  that  now  remain,  as  well  as  of  all  that 
may  yet  be  accruing,  from  time  to  time,  in  the  various  law 
offices.  But  singular  as  it  may  seem,  while  no  pains  have  been 
spared,  and  sums  of  money  have  been,  it  may  be  said,  lavished, 
in  effecting  this  object  of  the  Legislature,  little  has  been  said, 
or  inquired  into,  of  the  existing  state  of  making  up  those 
current  records,  so  as  to  ascertain  whether  it  is  systemaiicaUy 
perfect,  or  whether  it  is  in  &ct  imperfect,  uncertain,  irregular, 
and  nearly  voluntary  on  the  part  of  those  to  whom  the  Courts 
have  now  virtually  delegated  the  preparation  of  such  records. 
If  little  has  been  said,  less,  or  in  fact  nothing,  has  been  done, 
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either  to  enforce  existing  roles  of  practice  in  this  respect^  or  to 
put  them  on  a  better  footing  for  the  future.  It  is  the  essential 
and  inherent  quality  of  those  Courts  that  their  acts  and  pro- 
ceedings should  be  written  and  preserved  upon  record^  and  it  is 
obvious^  that  unless  the  recording,  which  in  the  understanding 
of  law  is  itself  an  act  of  the  Courts  is  whole  and  perfect^  the 
Court  is  no  longer,  in  a  practical  sense,  but  only  in  reputation 
of  law,  a  Court  of  Eecord.  When  the  most  solemn  of  those 
acts,  namely,  the  judgments,  peril  the  person,  and  bind  the 
lands  and  the  goods  of  any  man  in  the  country,  the  public  have 
a  right  to  inquire  how  such  grave  consequences  are  allowed  to 
follow  a  judicial  act,  of  which  there  is  not,  and,  perhaps,  may 
never  be,  any  legal  evidence  in  existence.  The  ancient  principle 
of  the  Common  Law,  that  an  execution  must  be  founded  upon 
an  actual  record,  has  long  been  lost  sight  of,  and  was  only  pre- 
served in  the  idle  allegation  to  that  effect  contained  in  the 
process,  but  which  is  now  also  omitted. 

Of  late  years  a  notion  has  prevailed,  that  the  attorney  is 
alone  responsible  for  the  records  which  he  brings  into  the  office, 
and  the  entries  which  he  makes  upon  the  Bolls ;  that  is,  that  he 
is  at  liberty  to  do  so  at  his  discretion,  irrespective  of  the  Court 
and  its  officers.  The  immemorial  practice  of  the  Courts  had 
delegated  the  duty  of  recording  their  acts  to  their  own  officers, 
to  be  executed  by  themselves  and  by  their  clerks  under  their 
direct  control,  and  recognised  by  the  Court.  With  that  duty, 
it  is  said,  was  imposed  a  responsibility  which  could  not  be 
legally  shifted  upon  others.  But  this,  under  the  altered  circum- 
stances of  modem  times,  requires  a  different  construction.  The 
Courts  have  tacitly,  and  by  sufferance,  sanctioned  the  attorneys 
in  the  place  or  absence  of  those  who  were  formerly  alone 
entitled  to  perform  this  duty;  while  that  control  which  the 
officer  had  over  the  clerks  admitted  to  his  office,  and  which 
would  lawfully  impose  a  relation  of  responsibility,  has  no  longer 
existed. 

It  will  conduce  to  the  understanding  of  this  subject  if  some 
observations  are  premised  of  the  origin  and  progress  of  the 
mode  of  recording  th^  acts  of  the  superior  Courts  of  Common 
Law  in  this  country*    In  so  doing,  a  distinction  must  be  made 
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between  thooe  courts  wldch  were  of  popular  origin  and  those 
which  were  derived  or  deyeloped  from  the  controlling  jurisdic* 
tion  of  the  King's  Court.  In  Anglo-Saxon  times,  while 
general  provincial  jurisdictions  were  maintained  in  England 
by  the  Shire  and  Hundred  Motes,  or  Courts,  there  existed  a 
supreme  court,  the  Cyningee  Sele,  or  HeaUe,^  eventually  the 
Aula,  or  Curia  Regie  (which  is  the  same  term),  in  which  the 
king  presided.^  It  was  a  maxim  of  Anglo-Saxon  Law,  that  no 
man  should  resort  to  the  king  unless  justice  were  denied  him, 
or  it  was  too  severe,  in  the  ordinary  courts  of  the  shire  or 
hundred.  This  acknowledged  the  principle  of  a  supreme, 
prevailing,  and  controlling  jurisdiction,  which  was  in  the  course 
of  time  more  fiilly  developed. 

It  was  long  a  prevalent  idea  in  this  country,  that  our  usage 
and  practice  of  law  were,  chiefly,  or  almost  wholly,  of  Norman 
introduction.  More  investigation,  however,  has  ascertained 
that  many  principles  of  law,  as  well  as  modes  of  practice,  may 
be  really  traced  to  those  times.  Numerous  collections  of 
Anglo-Saxon  laws  have  been  handed  down  to  us,  which  afford 
us  intimation  of  our  "  Folkright/'  or  ancient  Common  Law. 
From  these  and  other  sources  of  information,  it  may  be  perceived, 
that  they  had  a  usual  course  of  proceeding,  and  technical  terms 
of  law.  The  plaintiff's  suit  or  action  was  the  "  sprsec,'' '  a  word 
equivalent  to  the  hquela,  or  parol  (plea),  of  later  times;  and 
the  process  against  the  defendant  appears  to  have  been 
''manung,'^  or  warning,  that  is,  summons,  the  ancient  course  of 
English  law.  This  term  ''  manung''  ^  is  used,  by  a  translative 
meaning,  to  denote  the  extent  of  the  sheriff's  jurisdiction. 
Th^  had  charters,  or  deeds,  especially  in  cases  of  limitation  of 
estate,  and  also  conveyances  in  trust.  These  deeds  were  called 
books.  Fleas  of  land,  or  inheritance  suits,  are  mentioned. 
Certain  days,  called  ''  andagan,''  were  fixed  for  the  proceeding 
and  termination  of  the  plaint.^  The  word  try,  which  has  a 
particular  sense  in  our  law,  is  of  English  derivation.    In  law 

1  U.  Hloth.  &  Ead.  Wilk.  9. 

«  li.  Eadg.  2  Wilk.  77 ;  Cnuf  b  Sec.  Laws,  16  Wilk.  136. 

3  U.  Eadw.  Wilk.  48. 

<  U.  Eadw.  6  Wilk.  48 ;  LI.  -^ESthelst.  2,  8. 1,  Wilk.  62. 

«  li.  Eadw.  Wilk.  48,  50. 
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Latin^  triare  and  triatio  are  always  nsed^  adapted  £rom  the 
yemacular  word,  which  ancient  lawyers  never  hesitated  to  do, 
when  a  classical  term  was  not  precise  enough.  The  word 
''csennan,''  seems  to  be  used  in  the  sense  of  what  afterwards 
became  pleading ;  and  "  miskenninff/'  or  the  fine  paid  for  miS" 
pleading,  mentioned  in  the  early  London  charters,  comes  from  it. 

Among  these  incidents  of  law  there  is  one  to  which  attention 
is  directed,  as  it  regards  the  present  subject.  The  main  prin- 
ciple or  element  of  recording  existed,  although  proceedings 
were  not  yet  committed  to  writing.  The  acts  and  transactions 
of  the  shire  and  hundred  courts  were  recorded  by  the  oral 
testimony  of  the  people  assembled,  or  who  had  been  present, 
there.  That  this  mode  of  recording  had  its  due  force  in  those 
days,  may  be  seen  by  allusion  to  it  in  the  Saxon  laws,  and  in 
almost  every  page  of  "  Domesday  Book,''  in  which  the  testimony 
of  the  hundred  is  continually  cited.  King  Alfred  obtained  the 
''gewitnes,"  or  testimony  of  the  *' Witan,''  or  members  of  the 
West  Saxon  Parliament,  to  the  will  of  his  father,  Ethelwulf, 
and  subsequently  to  his  own,  which  he  read  and  declared  to 
them.^  Thus,  it  is  declared,  that  the  man  who  has  defended  hie 
land  by  the  testimony  of  the  shire,  and  the  former  owner  cannot 
or  will  not  proceed,  may  hold  it  unquestioned  during  his  day, 
and  after  his  day  give  it  to  whomsoever  he  will.  (Cnuf  s 
Secular  Laws,  No.  76.)  * 

It  may  readily  be  conceived  that  the  King's  Court,  or  Hall, 
comprehending  the  more  important  affairs,  where  he  himself, 
and  those  whom  he  had  privileged,  were  concerned,  would  be 
more  liable  to  alteration  and  development  in  its  course  of 
proceeding,  from  the  influence  of  the  ruling  power,  than  the 
ordinary  popular  courts.  It  is  an  established  opinion,  that  the 
precision  of  written  forms,  and  the  memorials  of  the  acts  of  a 
Court,  were  derived  from  the  Continent,  which  had  received  the 
principle  from  a  people  whose  comprehensive  mode  of  trans* 
acting  public  business  has  left  an  indelible  impression  upon 
Europe.  This  system,  it  is  generally  admitted,  has  been  drawn 
from  the  usages  of  Roman  law* 

>  See  his  wiU,  Ed.  1837.  '  Wilk.  146. 
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If  the  King's  Court  in  England  was  influenced  by  the  sjrBtem 
prevailing  on  the  Continent,  whatever  progress  may  have  taken 
place  therein  before  the  Conquest,  was  accelerated  by  that 
event.  In  less  than  a  century  afterwards,  we  find  a  more 
systematic  mode  of  litigation  in  use,  the  forms  of  writs  known, 
and  the  maxim  of  law  laid  down,  that  every  Court  of  Record 
is  the  king's.^  This  position,  and  the  practice  of  regular  forms 
and  memorials  of  acts  of  law  in  writing,  for  the  purposes  of  the 
subsequent  Common  Law,  overruled  the  oral  allegations  and 
oral  handing  down  to  memory  by  the  assembled  people,  of  the 
popular  principle.  It  established  the  principle  of  a  record  in 
writing,  as  an  act  of  law  binding  upon  all,  both  present  and 
future.  From  this  cause,  and  in  contrast  to  this  innovation, 
arose  the  reputation  of  law,  that  the  County  Courts  were  not  of 
record,  although,  in  common  with  all  other  Courts,  they  even- 
tually had  their  proceedings  in  writing. 

In  the  course  of  Henry  II.'s  reign,  the  different  depart- 
ments of  legal  business  transacted  in  the  Curia  Regis  were 
already  distinguished.  The  practice  of  granting  writs  to 
individuals,  to  sue  therein,  by  way  of  purchase  or  favour,  had 
then  created  that  division  from  which  the  Court  of  Common 
Pleas  arose,  and  which  was  afterwards  more  distinctly  defined.' 
'*  7%tf  Justices  of  our  Lord  the  King,  resident  in  banc,*'  or, ''  the 
justices  of  our  Lord  the  King  at  Westminster,**^  formed  the  type 
of  that  Court  which  was  finally  established  by  Magna  Charta. 
In  the  course  of  the  next  reign,  of  Richard  I.,  are  found  the 
earliest  records,  or  written  memorials  of  the  Supreme  Court, 
or  Curia  Regis,  not  yet  quite  separate,  and  from  that  time  this 
mode  of  recording,  subsequently  more  developed  and  enlarged, 
has  always  subsisted.  Fines,  however,  which  derived  their  force 
from  being  acts  of  record  in  the  Sling's  Court,  were  usual  in 
the  previous  reign.* 

Although  this  became  the  acknowledged  principle  for  the 
general,  or  Common  Law ;  yet,  in  certain  localities,  as  London, 
&c.,  the  ancient  custom  remained.     Fleta  alludes  to  this,^  where 

»  Glanv.  lib.  8,  c.  10 ;  1  EoU.  Eep.  334. 

3  Glanv.  lib.  8,  c.  1,  2.  '  Glanv.  lib.  8,  o.  1,  2. 

^  Glanv.  lib.  8,  c.  1.  ^  Fleta,  lib.  %  c.  2. 
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he  says,  that  the  King's  Courts  in  cities  and  boroughs,  as  in 
the  hustings,  London,  &c.,  have  record  in  some  wise,  although 
not  according  to  Common  Law ;  but  according  to  their  customs 
long  observed.  The  conflict  of  the  two  modes  may  be  seen 
in  the  proceedings  of  the  Q^o  Warranto  brought  against  the 
Corporation  of  London,  in  the  Iter  holden  in  the  fourteenth 
year  of  Edward  II.,  where  the  citizens,  by  their  counsel  or 
Becorder,  claimed  to  record  their  firanchises  and  free  customs 
oretentis.  The  justices,  embued  with  the  spirit  of  the  Common 
Law,  enjoined  them  to  put  their  claim  in  writing^  before  they 
would  receive  and  consider  it;  but  the  king,  by  his  writ, 
acknowledged  the  custom,  and  commanded  the  justices  to 
receive  this  mode  of  recording,  which  has  still  remained,  and  is 
occasionally  exercised  by  the  city  of  London.  (Harl.  MSS. 
No.  453,  fol.  11,  and  No.  835,  Mus.  Brit.;  an  unpublished 
Year  Book,  Rot.  de  Quo  Warr.  p.  448.) 

Records  belong  to  the  Courts  of  Common  Law,  and  in  a 
strict  sense  are  only  that  which  is  essentially  matter  of  record ; 
but  other  things  not  such,  may  be  recorded  or  enrolled.  Courts 
of  Equity  have  no  record,  but  they  customarily  copy  their 
decrees  and  orders  into  registers,  which  is  called  entering.  The 
records  of  Chancery  are  on  the  Common  Law  side  of  the  Court, 
where  decrees,  if  required,  are  enrolled.  In  Uke  manner  Eccle- 
siastical Courts  are  not  of  record,  although  "  insinuation '' 
therein  has  this  analogy  to  a  record,  that  it  is  considered  a 
publication,^ 

In  the  time  of  Edward  I.,  the  separation  of  the  Court  of 
Common  Pleas  &om  the  other  departments  of  the  Curia  Regis, 
which  had  been  provided,  or  rather  confirmed,  by  Magna  Charta, 
appears  to  have  become  fully  established,  and  the  diflferent  Courts 
from  thence  took  their  form  and  mode  of  proceeding,  which  con- 
tinued to  modem  times.  The  king's  Chief  Justiciar,  represent- 
ing the  inherent  jurisdiction  of  the  Crown,  determined  the 
king's  own  causes,  corrected  false  judgments,  and  afforded  justice 
without  writ,  to  those  who  complained.^    The  Court  of  Common 

>  Lyndew.  lib.  3,  fol.  124,  tit.  De  Testamentis ;  ibid,  fol.  132  ;  Cowell'e 
Inst.  110.  3  Fieta,  lib.  2,  c.  2. 
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Fleas^  proper  for  all  private  parties^  had  jurisdiction^  which 
comprehended  all  real^  personal,  and  mixed  pleas  and  actions,^ 
and  was  delegated  by  writ,  and  confirmed  by  statute,  as  already 
mentioned.  The  courts,  however,  had  this  common  principle, 
that  their  acts  and  jadgments  were  of  record,  and  in  writing. 

The  system  of  legal  recording  has  always  been  holden  to  be  of 
public  benefit  and  advantage ;  the  judicial  records  form  part  of  the 
public  evidences  of  the  nation,  to  which  every  man  has  a  right  to 
resort,  and  of  which  every  man  may  make  use.  They  are  public 
in  their  nature,  and  from  the  earliest  times  have  been  considered 
as  pubUc  matters.  Consistently  with  this,  and  with  the  position 
of  law,  that  all  Courts  of  Becord  are  the  king's ;  they  were  from 
time  to  time  taken  out  of  the  original  custody  of  the  Chief 
Justices  of  the  two  benches,  under  whose  authority  and  control 
they  were  prepared  and  kept,  and  delivered  into  the  hands  of  the 
king's  more  immediate  officers  in  the  treasury  of  the  Ex- 
chequer. In  the  20th  Edw.  1  it  is  said,^  that  the  king  ought 
not  to  put  himself  upon  a  jury  of  the  country,  in  a  suit 
then  pending,  as  he  can  prove  his  right  by  the  records  in  his 
Treasury. 

In  the  reign  of  Edward  III.,'  the  House  of  Commons  obtained 
the  admission  from  the  Crown,  that  all  people  might  search,  and 
have  exemplifications  of  any  records  in  the  King's  Court,* 
whether  they  tended  against  the  king  or  not,^  and  this  is  said  to 
be  declaratory  of  the  Common  Law  on  that  subject. 

In  theory,  and  reputation  of  law,  the  record  is  said  to  be,  in  its 
primitive  nature,  in  the  breast y  or  remembrance,  of  the  Court 
(of  the  practical  application  of  which  maxim,  instances  are  to  be 
found  in  the  history  of  our  law),^  and  it  is  the  act  of  the  Court, 
while  its  actual  entry,  or  material  preparation,  is  presumed  to 
be  the  act  of  their  minister,  the  clerk.  For  many  centuries, 
therefore,  the  records  of  the  Superior  Courts  were  made  up 
fi*om  materials  in  their  own  custody  and  control,  under  the 
management  of  their  officers,  and  by  the  hands  of  their  acknow- 
ledged clerks,  subordinate  to  those  officers.    In  the  Court  of 

*  Fleta,  Hb.  2,  c.  34  »  1  Hot.  Pari.  toI.  i.  86. 
3  46  Edw.  3.  <  2  Eot.  Pari.  314 

*  Co.  pref.  to  3  Eep.  iiL  •  1  Eot.  Paxl.  84  j  3  Eot.  Pari.  164. 
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Common  Pleas  (temp.  Edw.  I.),  there  were  clerks^  prothono- 
taries^  and  clerks  of  course^  who  enrolled  pleas,  and  made  judicial 
fvrits.^  There  were  also  seqeants,  narrators,  or  counters,  attor- 
neys^ and  apprentices. 

Of  this  Court  it  is  said^  that  the  king  has  his  Court  and 
justice?  resident,  who  have  record  in  all  matters  pleaded  before 
them,  provided  they  have  the  warrant  of  the  king's  original 
writ.*  The  ordinance  of  Edw.  I./  defining  the  powers  and  duties 
of  the  Superior  Courts,  requires  the  justices  to  remain  at  West- 
minster, to  plead  common  pleas,  according  to  what  he  (the  king) 
shall  send  (or  command)  by  his  writs;  so  that  the parols  (pleas), 
deduced  before  tJiem,  be  recorded.  The  Court  had  record  in  a 
practical  sense,  and  the  sending  of  the  king's  writ  implied  an 
injunction  to  the  justices,  not  only  to  hear  and  determine  the 
parol,  or  plea,  raised  thereby,  but  also  to  provide  that  the  plea, 
so  deduced,  or  brought  to  determination,  should  actually  be 
entered  of  record.  The  principle  to  be  observed  in  the  system 
of  such  recording  was  strictly  limited  by  the  same  ordinance, 
thus.  Although  the  king  had  granted  to  his  justices  to  bear 
record  of  pleas  before  them,  nevertheless  he  did  not  will  that 
their  record  should  be  a  warrant  in  their  own  wrong ;  or  that 
they  might  erase  or  amend  their  rolls,  or  record  anything 
against  their  inrolment.*  This  strict  limitation  occasioned  diffi- 
culties in  the  case  of  misprisions,  or  errors  of  entry,  until  the 
statutes  subsequently  made,  allowed  amendments  on  the  ground 
that  the  errors  were  the  act  of  the  clerk  who  had  written  the 
entries.  By  the  statute  of  Westmroster  2,  cap.  30,  which 
originated  trials  at  Nisi  Prius,  it  is  ordained  that  the  inquests 
when  taken,  shall  be  returned  into  the  bench,  that  there  judg- 
ment shall  be  given,  and  there  they  shall  be  enrolled;  so  that 
provision  was  thus  made  for  the  due  recording  of  a  cause  de- 
termined in  this  manner.  The  prothonotaries  of  this  Court,  by 
themselves  and  their  clerks,  or  assistants,  were  the  ministers  of 
the  Court,  for  the  purposes  of  its  official  organisation,  to  regulate 
and  compose  the  allegations  or  pleadings  of  the  parties,  and  to 
enter  those  pleadings,  as  well  as  the  judgments  of  the  Court 

»  Fleta,  lib.  2,  c.  36.  »  Fleta,  lib.  2,  o.  34. 

3  Britt.  fol.  4  (or  2  Ed.  1640).  <  Britt.  fol.  5. 
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thereupon,  on  the  rolls  which  formed  the  records  of  the  Court. 
These  pleadings,  in  early  times,  it  is  said,  were  ddivered  oretenus 
by  the  narrators,  or  counters,  and  notes  were  taken  thereof,  and 
duly  composed  into  a  record  of  what  was  pleaded  and  transacted. 
This  was  certainly  done  by  the  prothonotaries,  and  early  in  the 
reign  of  Edw.  I.,  the  "order  of  pleading,  according  to  the  laws 
and  customs  of  the  kingdom/^  ^  was  already  established  by  those 
officers.  It  is  supposed  that  the  practice  of  composing,  or 
drawing,  the  pleadings  on  paper,  previously  to  and  in  the  same 
form  as  the  entry,  arose  in  the  time  of  Edw.  III. ;  and  in  the  thirty- 
sixth  year  of  his  reign  was  passed  the  statute  *  which  ordained 
that  all  pleas  should  be  pleaded,  shown,  defended,  answered, 
debated,  and  judged  in  English,  and  entered  and  enrolled  in  Latin. 
This  was  always  the  language  of  entry,  until  the  Act  6,  Gteo,  2. 
The  early  entries  are  mostly  very  short  and  concise;  but  in  and 
from  the  age  of  Edw.  I.,  they  assume  a  more  decided  character. 

The  prothonotaries  thus  formed  a  school  in  which  the 
"  drawing,^'  or  composition  of  pleadings,  as  well  as  the  manual 
labour  and  style  of  entering,  were  maintained,  developed,  and 
perpetuated,  and  in  whose  offices  persons  were  bred  clerks,  com- 
petent to  carry  on  the  practical  duties  of  the  office,  and  to  be 
qualified  to  become  officers  of  the  Court.  The  clerks  of  the 
prothonotaries,  and  of  the  chief  officers  of  the  other  courts,  held 
a  position,  and  prqperved  a  professional  character,  intermediate 
between  the  Court  and  the  attorneys,  and  they  were  recognised 
by  their  respective  Courts  accordingly.  The  skill  and  science 
acquired  in  the  school  of  the  prothonotaries'  offices  was  called 
"  clerkship ;"  it  required  a  knowledge  of  the  principles  and  forms 
of  good  pleading,  composed  in  Latin,  and  the  ready  practice  of 
the  court-hand,  a  style  so  artificial,  that  it  made  all  men's  hand- 
writing alike.  In  all  these  particulars,  and  even  in  the  technical 
use  of  abbreviations,  the  clerks  of  the  Common  Fleas  were 
reputed  to  be  superior  to  those  of  the  other  courts.  The  pro- 
thonotaries themselves,  were  accustomed  to  draw,  peruse,  and 
settle,  the  more  special  and  difficult  pleadings,  &c.,  and,  to  a 
comparatively  late  time,  perused  and  advised  upon  issues,  &c. 

This  state  of  things  continued  until  the  changes  which  took 

1  Hengh.  Summa  Mag.  1.  ^  36  Edw.  3,  c.  15. 
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place  in  the  practice  of  law  in  the  course  of  the  seventeenth 
century^  under  the  operation  of  which  the  clerks  gradually 
declined,  and  in  the  beginning  of  the  next  century  became 
extinct  as  a  profession. 

During  this  long  period,  until  the  latter  part  of  it,  the  course 
of  entering  was  officially  conducted  in  the  following  manner. 
The  judicial  writs,  and  appearances  thereto,  were  entered  by  the 
filacers,  and  the  pleadings,  judgments,  special  writs,  and  special 
matters,  and  final  and  ulterior  writs,  by  the  prothonotaries' 
clerks,  akeady  mentioned,  who  were  exdusiyely  entitled  to  do  so, 
as  well  as  to  draw  pleadings,  &c.,  under  their  masters.  In  the 
King^s  Bench,  a  similar  system  was  maintained  by  the  filacers^ 
^md  by  the  clerks  of  the  office  of  the  chief  clerk  of  that  Court. 
These  clerks  were  there  considered  to  be  in  law  the  proper 
attorneys  of  that  Court,^  and  were  used  to  practise  as  such,  while 
the  Court  of  Common  Pleas*  declared  the  respective  professions 
of  clerk  and  attorney  to  be  legally  distinct,  and  that  both  should 
not  be  followed  by  the  same  person,  as  they  had  been  accus- 
tomed. On  certain  occasions,  the  Court  of  Common  Pleas 
declared  that  it  would  be  of  "  great  ornament  and  use  to  the 
Court,  to  be  attended  with  skilful  clerks,*  able  to  do  its  service, 
many  of  whom,  by  GocTs  graced  would  grow  to  be  prothonotc^ 
ries/'*  and  that  ^^  the  learning  of  the  law  was  much  seen  in  the 
exact  forms  of  good  pleading/'^  Sir  James  Pyer  acknowledges 
that  he  was  once  a  clerk  himself,  and  knew  by  experience  the 
duties  of  one ;  and  he  makes  the  distinction  between  the  offidarii, 
the  clerici,  who  write  in  the  offices,  and  the  attorneys.  (See  his 
charge  to  the  jury  of  officers  and  attorneys.  Bast,  1567.^ 

To  entitle  them  to  practise  as  clerks,'^  and  obtain  a  seat  in 
the  offices,  they  served  an  apprenticeship  therein,  were  then 
admitted  into  the  office,  and  eventually  made  oath  of  good 
behaviour.  Their  emoluments  consisted  in  certain  charges  for 
drawing,  and  copies  of  the  pleadings,  paper  books,  &x;.,  and  a 

^  Cert,  of  Attorn,  dated  22  April,  1630  5  Tire's  Jus.  Filizarii,  222. 
«  Eeg.  Gen.  HU.  8  Car.  1,  C.  B.  »  lUd. 

*  Eeg.  Gen.  M.  6  &  7  Eliz.  C.  B.  •  Hil.  8  Car.  1,  supra. 

«  Eules,  &c.  C.  P.  E.  9  Eliz. 

7  See  the  Patent  of  Conf.  to  Brownlowe  Ch.  Pro.  dated  17  Dec,  12 
Car.  1,  and  the  like  to  Cory,  his  successor,  3  Ap.  15  Car.  1. 
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oertain  proportion  of  the  whole  fee  paid  for  entries^  and  received 
for  the  officers'  use,  which  fees  and  profits  were  the  subject  of 
pnbUc  inquiry  on  several  occasions^  and  were  lawfully  recognised. 
These  particular  fees,  the  same  in  amount,  have  been  handed 
down  to,  and  received  by,  the  attorneys,  for  doing,  or  pretending 
to  do,  the  same  services.  The  original  position  and  exclusive 
duties  of  these  clerks,  their  intermixture  of  character  by  prac- 
tising as  attorneys,  the  encroachment  of  the  latter  upon  them, 
the  changes  produced  in  the  time  of  the  Commonwealth,  and 
their  gradual  decay,  may  be  traced  during  the  seventeenth 
century,  in  the  inquiries  taken  regarding  the  fees,  the  general 
rules  made  by,  and  applications  made  to,  the  Court,  and  the  books 
of  practice  of  the  time.  The  Courts,  however,  until  within  the 
eighteenth  century,  recognised  their  position;  but  about  this 
time  they  rapidly  became  extinct.  One  £Etct  is  certain :  com- 
mensurate with  their  decline  and  with  that  encroachment,  were 
the  ill  writing  of  the  rolls,  and  the  continually  increasing  omission 
of  the  entries.  On  their  extinction,  the  more  scientific  depart- 
ment of  their  official  services,  that  of  drawing  pleadings,  Sec., 
passed  into  the  hands  of  a  branch  of  the  legal  profession  which 
then  arose,  the  special  pleaders;  while  the  entering  on  the  rolls 
devolved  upon  the  attorneys,  who,  as  already  mentioned,  had 
for  some  time  previously  encroached  upon  them  in  the  perform- 
ance of  that  duty.  This  introduces  the  modem  state  of  record- 
ing, which  took  place  after  the  strictly  official  diaracter  of  the 
more  ancient  practice. 

From  this  time,  until  within  the  present  century,  and  in  fact 
until  the  change  of  offices  in  1838,  it  was  performed  (with  the 
exception  of  certain  entries  in  both  courts,  officially  performed 
by  the  filacers)  in  the  King's  Bench  by  the  attorneys  alone,  and 
in  the  Common  Pleas,  partly  by  them,  and  still  partly  by  certain 
officers.  Thus,  in  the  former  court,  the  attorneys  prepared  and 
carried  in  all  entries  of  pleadings,  judgments,  &c.,  required ; 
while  in  the  latter  court,  the  clerk  of  the  judgments  was  en- 
titled to  enter,  and  did  enter  when  required,  all  judgments  except 
those  by  tdl  dicit,  nan  mm  tr^ormatua^  and  by  confession;^  and 

^  See  Compl.  Att.  35,  36,  edit.  1653,  and  other  books  of  practice  of  that 
century. 
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the  attbmejrs  prepared  all  other  entries  of  pleadings^  &c.  An 
exception^  however,  was  maintained,  namely,  that  after  a  roU  had 
been  carried  in  and  filed,  any  further  entry  necessary  thereon 
was  done  only  by  the  office. 

The  course  of  entries,  omitting  mention  of  more  special 
matters,  may  be  thus  described.  The  entries  of  judicial  writs, 
and  appearances  thereto,  by  the  filacers,  together  with  juratas, 
bails,  &c.,  formerly  took  up  a  large  proportion  of  the  rolls  of 
each  term,  most  of  which  entries  became  obsolete,  and  were 
omitted  early  in  the  last  century.  Previously  to  that  time  they 
usually  occupied  800  rolls,  which  is  the  reason  why,  in  the 
Common  Pleas,  the  general,  or  prothonotaries'  entries,  began 
with  No.  801,  a  custom  stiU  kept  up,  although  the  reason 
has  failed.  Strictly,  and  in  ancient  times,  those  officers  had  the 
first,  second,  and  twelfth  rolls,  and  the  filacers,  exigenters,  &c., 
others,  up  to  twenty-four,  appropriated  to  them.  In  the  King's 
Bench,  the  filacers  had  the  first  nineteen  of  the  plea  rolls,  after 
which  the  general,  that  is,  the  entries  on  the  chief  clerk's  rolls, 
were  continued.  The  rolls  for  the  purpose  were  formerly 
delivered  out  from  the  offices  of  the  King's  Bench  and  Common 
Pleas,  but  the  former  Court,  towards  the  end  of  the  seventeenth 
century,  deputed  a  stationer  to  supply  them  to  the  profession ; 
while  in  the  other  Court  they  were  still  given  out  by  the 
prothonotaries,  until  the  year  1838,  when  the  same  usage  was 
adopted. 

The  practice  of  thus  giving  out  the  rolls,  at  first  to  the 
clerks,  then  to  them  and  to  some  tolerated  attorneys,  afterwards 
to  both  promiscuously,  and  at  last  to  the  attorneys,  was  one 
cause  of  the  general  omission  of  the  entries,  from  the  circum- 
stance of  many  rolls  having  been  given  out  and  not  returned 
into  the  office.  This  took  place  and  increased  in  the  course 
of  the  seventeenth  century ;  notwithstanding  many  rules  made 
by,  and  peremptory  orders  made  on  applications  to,  the  Court, 
for  the  purpose  of  bringing  them  in.  As  late  as  the  5th  Anne,* 
the  Court  of  Queen's  Bench  ordered  that  rolls  should  be 
delivered  to  none  but  entering-clerks;  but  soon  after,  no  dis- 

*  Eeg,  Gen.  M.  5  Anne,  B.  E. 
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tinctioii  appears  to  have  been  made  in  practioe^  and  the  roUii 
were  given  out  to  them  and  to  the  attorneys. 

The  general  entries  comprehended  judgments  by  default^ 
confession^  &c.^  imparlances^  and  issues ;  the  last  containing  the 
judgments  either  upon  law  or  fieust.  The  neglect  and  omission 
of  these  entries^  which  took  place  in  the  course  of  the  seven- 
teenth century^  increased  during  the  next^  and  became  inveterate 
in  the  present  century;  until^  since  the  year  1888^  the  record^ 
inffj  having  entirely  lost  its  official  character^  has  become^  with 
few  or  no  exceptions^  discretionary  with  the  attorney.  During 
this  period  it  has  been  the  practice  to  sign  judgments  by  fdl 
didi,  kc.,  on  incipiturs,  that  is^  the  few  first  lines^  on  paper^  of 
what  is  presumed  or  supposed  to  be  a  complete  draft  of  the 
whole  entry  of  the  judgment — a  slovenly  usage^  which  ought 
only  to  be  allowed  on  due  entry,  even  if  subsequently  made  on 
record.  The  roll,  containing  a  like  incipitur,  was  formerly  duly 
produced  on  these  occasions;  but  it  was  left  to  the  pleasure  of 
the  attorney  to  complete  and  file  it  or  not.  This  is  not  now 
required  or  insisted  upon.  Some  old  practitioners,  it  is  true, 
had  a  general  usage  of  duly  bringing  in  their  rolls  used  for 
this  purpose,  especially  on  judgments  on  warrants  of  attorney. 
In  case  of  posteas,  the  judgment  is  signed,  as  it  appears  always 
to  have  been  done,  on  those  documents  themselves,  which  used 
to  be  lodged  in  the  office  on  that  occasion.  The  like  is  done  on 
judgments  upon  inquisitions  and  writs  of  trial,  and  this  may  be 
considered  as  the  only  wholesome  regvlation  once  in  force  for 
the  purpose  of  obtaining  the  materials  of  the  record  of  a  judg- 
ment thereon  in  such  case.  This  is  now  discontinued.  All 
other  judgments,  arising  in  different  stages  of  a  cause,  such  as 
upon  demurrer,  nonpros.,  discontinuance,  &c.,  are  signed  upon 
tndpitiers. 

The  mention  of  incipiturs  calls  for  the  origin  and  meaning  of 
such  a  usage.  The  only  rational  meaning  of  it  is,  as  the  &ct 
was,  that  it  was  a  ready  preparation  of  what  was  intended  to 
be  afterwards  perfected. 

This  brings  us  to  the  consideration  of  the  practice  of  allowing 
a  judgment  to  be  executed,  and  the  firuits  of  it  obtained,  without 
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reference  to  its  legal  perfection  by  entry,  and  which  practice, 
long  nsed,  has  now  become  a  matter  of  course. 

The  reason,  or  meaning,  of  this  toleration  or  allowance  may 
be  observed  in  the  practice  of  the  Common  Pleas  till  within  the 
seventeenth  century.^  The  clerks  of  the  judgments  then  drew 
their  judgments  (and  the  drafts  formed  Termly  bundles,  called 
the  Books  of  Judgment),  and  upon  so  doing  they  were  allowed 
to  issue  execution;  provided  the  judgment  were  duly  entered 
of  the  current  Term,  and  before  another  supervened.^  Other- 
wise, a  judgment  not  entered  xmtil  a  subsequent  Term,  must  have 
been  continued  to,  and  would  have  reference  only  to  that  Term, 
and  the  execution  would  have  been  holden  unwarrantable.  For 
a  like  reason.  Sir  John  Holt  says,'  that  a  judgment  of  one 
Term  ought  to  be  actually  entered  upon  the  roll  before  the 
Essoin  day  of  the  next,  otherwise  it  shall  only  relate  to  the 
Term  in  which  it  is  entered.  So  late  as  the  18th  Geo.  2,^  when 
the  general  rule  reordaining  the  practice  of  filing  the  posteas 
was  made,  the  Court  declared  that  it  was  to  the  intent  that  the 
judgments  thereon  should  be  immediately  entered  up.  The  usage 
then  was,  to  enter  judgments  only  when  wanted,  and  this  usage, 
so  convenient  to  the  profession,  if  not  advantageous  to  the 
public,  has  been  carefaUy  handed  down  to  the  present  day, 
when  it  seems  not  merely  to  be  tolerated,  but  authorised. 

The  result  of  this  convenient  practice  may  be  seen  thus. 
The  issue  rolls  brought  in  were  not  completed  by  adding  the 
ulterior  proceedings  and  judgments.  Judgments  were  often, 
or  generally  omitted,  whether  on  posteas  or  by  default;  but 
were  only  entered  when  wanted.  Many  issue  rolls,  though 
produced  and  marked  in  the  office  on  passing  the  nisi  prius 
record,  were  never  carried  in  at  all,  so  that  judgments  were 
signed  on  those  posteas  which  had  a  reference  to  the  roll,  but 
no  roll  whereon  they  could  be  entered.  This  caused  a  continual 
deficiency  in  the  termly  bimdles  of  records,  which  may  be  seen 
from  the  seventeenth  centilry  downwards,  wh^ein,  affcer  some 

»  Co^*B  B«p.  Harg.  MSS.  Mub.  Brit.  No.  23,  fol.  348,  IViich.  1649. 

8  1  Saik.  401 ;  6  Mod.  Eep.  184, 191 ;  1  Salk.  88 ;  2  Ld.  Eaym.  766. 
*  Webb  V.  SpurreU,  Sir  Geo.  Cookes*  Cases,  166. 
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consecative  nnmben^  perpetually  recniring  gaps  or  failures  of 
nmnbers  are  to  be  found. 

At  present  the  prevalent  maxim  is  ouly  to  carry  in  a  roll 
when  wanted^  as  it  is  said^  and  it  is  only  required  by  the  office 
in  certain  cases^  as  issues  of  nul  tiel  record^  &c.  In  the  latter 
case^  the  attorneys  and  their  clerks  (at  least  those  of  the  present 
school)  are  often  quite  at  a  loss  how  to  prepare^  perfect^  and  carry 
in  the  document. 

Owing  to  this  usage^  and  the  utter  uncertainty  when  it  may 
be  convenient  or  necessary  to  an  attorney  to  make  entries^  the 
rolls  of  the  last  twenty  years  have  remained  loose  and  imbound. 

The  use  of  a  record  is  to  afford  the  public  authentic  evidence 
of  the  nature  and  result  of  legal  transactions ;  it  is  a  witness  of 
the  past ;  the  present  generation  cannot  foresee  what  particular 
case  may  or  may  not  be  required^  and  the  deficiency  of  it  may 
not  be  experienced  until  it  is  too  late  to  supply  it.  On  the 
other  hand^  the  advantage  to  the  public  arising  from  a  ready 
and  certain  access  to  any  requisite  record^  can  only  be  attained 
by  adopting  a  complete  system  of  entering. 

The  defect  may  be  instanced  in  the  following  manner:  a 
person^  unacquainted  with  this  practice  d  omission^  may  be 
desirous  of  ascertaining  the  nature  and  result  of  a  former  suit^ 
which  may  touch  or  bear  upon  a  present  case.  He  applies  to 
the  usual  repository^  and  meets  with  no  success  in  his  object. 
He  is  told  that  the  roll  has  not  been  carried  in^  the  attorney 
neglected  to  do  so^  as  he  was  not  bound  to  do  it^  and  the  papers 
which  form  the  materials  of  such  a  record  remained  in  the 
pigeon-holes  of  the  attorney's  office,  until  they  were  lost,  burnt, 
or  scattered  abroad.  He  finds  nothing  but  a  few  official 
minutes  regarding  the  action,  which  do  not  give  him  the 
requisite  information,  and  he  must  go  away  content  without  it. 

It  must  be  obvious  to  every  one,  whether  of  the  l^al  pro- 
fession or  not,  that  these  memorials  should  comprehend  the 
allegation  of  the  complaining  party,  the  nature  of  the  defence, 
the  issue,  or  litis  contestatio  thereupon,  the  mode  and  time  by 
which  it  obtains  its  judicial  test,  and  the  judgment  or  judicial 
authority  which  decides  it.  All  these  should  be  composed  and 
related  in  a  distinct  and  concise  manner,  yet  so  as  not  to  lose 
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in  oomprehensiveness,  and  in  a  precise  shape.  They  should 
also  contain  all  incidents  necessarily  arising  from  or  connected 
inth  the  case^  vhich  may  be  in  proper  manner  introduced 
into  the  record  of  the  cause^  and  which  is  usually  done  by 
Miffgeation. « 

Many  cases  affecting  title  to  land^  or  to  important  rights^ 
may  require  to  be  thus  committed  to  posterity.  A  case  of  such 
nature  may  arise^  and^  under  the  late  Act^  an  action  having 
been  commenced^  the  parties  may^  without  pleadings,  agree  to 
and  settle  a  special  case  for  the  opinion  and  decision  of  the 
Court  The  case,  of  course^  embodies  a  statement  of  all 
matters  in  question^  and  it  obtains  a  judgment  of  the  Court. 
All  this  is  not  matter  of  record,  and  a  judgment  is  given 
without  any  legal  groundwork  or  material  whereon  to  enter  it. 
The  case  may  be  related  fully  and  circumstantially  in  the  reports 
and  newspapers  of  the  time ;  but  it  cannot  be  handed  down  as 
authoritative  evidence  of  a  judicial  investigation  and  decision. 
No  provision  is  made  for  such  purpose  in  modern  reforms  of 
law.    That  is  left  to  chance. 

This  appears  to  be  holden  forth  as  a  boon  to  the  public^  to 
induce  people  to  beheve  that  then*  legal  questions  may  now  be 
stated  and  determined  without  the  formalities  and  subtleties^ 
and  even  without  the  expense^  of  special  pleading ;  but  to  those 
who  are  aware  of  facts^  it  will  appear  fallacious  in  all  these 
supposed  benefits.  There  is  no  reason  why  all  the  contents  of 
the  case  should  not  be  stated  as  pleadings  (if  due  provision 
were  made)^  and  the  expense  of  drawing  and  settling  a  case 
will  surely  be  equivalent  to  that  of  preparing  pleadings.  The 
like  may  be  observed  of  matter  of  hiw  or  demurrer^  the  par- 
ticulars of  which  are  not  to  be  stated  on  the  record  of  the 
cause.  The  purpose  of  business  requires  that  they  should  be 
stated  somewhere,  or  they  cannot  be  argued  and  decided.  The 
ingenuity  of  modem  reform  has  directed  them  to  be  stated  in 
the  margin  of  the  paper  book«  or  on  separate  papers.  What 
difficulty  would  there  be  in  stating  the  same  on  the  record  ? 

On  the  subject  of  legislative  provisions  to  supply  such  defects^ 
it  may  here  be  observed  in  general  terms^  that  the  stiff  rules 
and  forms  created  by  statutes,    perhaps   either  deficient  or 
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jpedimdant^  are  seldom  fit  for  practical  utility.  It  ought  to  be 
le&,  9B  in  the  kindred  case  of  conveyancings  to  the  learning 
and  good  sense  of  experienced  pleaders^  or  draughtsmen^  to 
regulate  and  put  into  due  form  the  materials  of  judicial  ques- 
tions^  in  order  to  render  them  coixect  and  trustworthy  memorials 
of  legal  transactions. 

If  the  Suparior  Courts  of  Ck>mmon  Law  are  still  to  be  main* 
tained^  iafact  as  in  name^  Courts  of  'Record,  and  if  it  be  considered 
essential  to  the  purposes  of  public  business,  that  the  memorials 
of  their  proceedings  and  decisions  should  be  preserved,  and  ac* 
cessible,  it  is  a  matter  of  consideration  what  is  the  best  mode  of 
effecting  such  an  object.  It  ought  to  be  borne  in  mind  that, 
according  to  its  ori^nal  constitution,  the  Court  ought  not  to 
hear  and  adjudge  upon  an  issue  raised  befwe  it>  without  having 
the  record  of  that  issue  in  its  own  hands,  and  that  itsdetennina* 
tion  therecm  should  be  entered  of  record.  The  obvious  mode 
is  for  the  Courts  to  resort  to  their  primary  principle  of  making 
and  preserving  these  memorials  from  materials  in  their  own 
custody,  and  by  the  hands  of  their  own  accredited  ministers.  The 
esperienoe  of  more  than  two  centuries  has  shown  the  deficiency 
created  by  suffering  the  recording  to  fall  into  oth»  hands,  and 
the  fotility  of  endeavouring,  by  rules  and  injunctions,  to 
compel  a  performance  of  duties  which  have  degenerated  from  a 
public  nature  to  an  act  of  individual  discretion.  With  this 
intent,  the  only  safe  method  appears  to  be,  to  adopt  a  system  of 
entering  all  matters  of  record  upon  the  rolls,  and  adhere  to  it 
strictly.  Expedience  may  allege,  that  much  that  is  trivial  and 
useless  would  thereby  be  preserved.  It  may  be  answered,  that 
the  only  mode  of  retaining  the  poluable  is  to  preserve  aU;  for  if 
the  practice  is  to  prevail  of  selecting  what  is  presumed  to  be 
important,  who  is  in  such  instances  to  discriminate — ^the  Court, 
or  the  individual  attorney  ?  If  the  latter,  the  Court  becomes 
only  a  voluntary  Court  of  Record,  and  the  probable,  and  perhaps 
inevitable,  result  will  be,  that  owing  to  the  inherent  ^'kunuma 
incuria/'  and  the  evil  of  putting  off,  even  the  important  and 
valuable  will  often  be  omitted. 

The  maintaiance  of  a  system  of  complete  recording  would,  it  is 
submitted,  involve  only  a  reasonable  amount  of  labour  and  pains, 
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while  its  course  of  operation  would  necessarily  produce  a  mdre^ 
ready  and  more  correct  mode  of  execution.  The  preparation  of  a 
record^  which  seems  to  be  mystery  and  trouble  to  those  who  are 
practically  unaccustomed  to  it^  is  in  reality  simple  and  straight- 
forward to  those  who  will  take  the  usual  and  obvious  pains  to  un- 
derstand and  to  perform  it.  It  is  a  fair  copy^  or  recapitulation  of 
the  proceedings  of  the  cause^  which  have  already  been  composed 
and  committed  to  paper^  and  now  only  require  to  be  duly 
connected^  to  comprehend  the  result  or  decision^  put  into 
proper  legal  shape^  and  to  be  transferred  to  a  more  durable 
material. 

The  mode  of  providing  for  this  object^  which  has  suggested 
itself  to  the  writer,  and  which  he  respectfully  commits  to  the 
consideration  of  legal  authority,  is  by  the  use  of  authentic 
drafts f  to  be  filed  in  the  office  on  required  occasions,  in  order  to 
form  the  materials,  together  with  the  wiri  priua  records,  of  the 
entries,  to  be  t?ien  entered  in  the  office^  and  to  be  carefully  pre- 
served for  future  reference,  or  secondary  evidence,  if  necessary. 
As  no  innovation  of  principle  is  called  for,  the  attorney  should 
still  be,  as  heretofore,  responsible  for  the  form  of  pleading  and 
of  the  judgment,  leaving  him,  as  he  does  in  aU  difficult  cases, 
to  resort  to  the  special  pleader  when  he  finds  it  necessary.  He 
should  therefore  be  required  to  prepare  and  lodge  these  proposed 
drafts  indispensably  upon  performing  the  act  of  business.  Thus, 
upon  signing  judgment  by  default,  let  a  complete  and  perfect 
draft  of  the  whole  entry  and  judgment  be  produced  and  filed,  and 
the  idle  and  slovenly  practice  of  incipiturs  be  entirely  abolished. 
The  same  practice  will  apply  to  all  other  cases  of  judgments  by 
the  default  of  either  party.  The  like  might  be  established  of 
all  other  entries,  special  or  interlocutory,  required,  such  as,  of 
special  writs,  bails,  suggestions,  &c.,  with  no  more  difficulty 
than  in  the  other  cases. 

On  signing  judgments  ojx  posteas,  writs  of  trial,  or  inquisitions^ 
those  documents  which  ought,  by  the  course  of  law,  to  be  filed^ 
form  the  ground-work  of  an  entry;  but  it  would  also  be  proper 
to  require,  precedently  as  in  the  other  cases,  a  draft  of  the 
judgment,  embodying,  of  course,  the  above-mentioned  materials, 
and  adding  the  form  of  judgment. 
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Owing  to  the  late  abolition  of  all  general  rules  of  practice 
(the  former  proyision  not  being  reordained)^  the  posteas  on  these 
occaflions  are  now  delivered  back  to  the  attorneys.  The  roles 
for  that  purpose^  however  (T.  29^  Car.  2,  andT.  13^  Geo.  2),  were 
not  new  provisions^  but  declaratory  of  what  had  been  required 
by  statute.  The  Act  (Stat.  West.  2,  c.  80,)  enjoins  that  the 
inquests  when  taken,  shall  be  returned  into  the  bench.  It  is  a 
violation  of  that  statute^  therefore,  to  redeliver  these  inquests, 
the  posteas,  to  the  attorney,  as  his  private  property,  whereas  they 
are  records  of  the  Court  of  Nisi  Prius,  and  as  such,  of  a  public 
nature. 

With  respect  to  the  mode  here  proposed,  if  it  be  objected, 
that  to  imperatively  require  a  complete  draft,  would  in  some 
cases^  from  difficulty,  or  perhaps  from  incompetency  or  ignorance, 
cause  delay  and  impediment  in  business,  it  may  be  confidently 
answered,  that  if  it  were  indispensably  enjoined,  the  attorney 
woxdd,  in  all  cases,  as  a  matter  of  necessity,  perform  what  was 
required.  A  knowledge  of  this  characteristic  of  the  profession, 
readily  to  do  what  is  commanded  by  authority,  and  omit  what 
may  be  avoided,  will  obviate  any  idea  that  delays  would  take 
place  from  ^iforcing  such  a  system  of  practice. 

The  entry  of  judgments  is  essentially  connected  with  another 
point  of  public  interest,  namely,  that  of  giving  notice  to  those 
who  are  to  be  bound  by  them  of  the  exact  day  from  which  that 
effect  is  to  take  place.  The  Legislature  formerly  sought  to 
attain  that  object  by  reference  to  the  record  itself.  The  Statute 
of  Frauds  enacted  that  the  day  of  the  month  and  year,  of  signing 
a  judgment,  should  be  inserted  on  the  paper  book  or  judgment 
paper,  on  signing,  and  transferred  to  the  margin  of  the  roll.^ 
A  rule  of  Court  was  made  in  furtherance  of  this  provision. 
Hereupon  the  Clerk  of  the  Essoins,  who  collected  the  rolls  pre- 
viously to  and  for  the  purpose  of  depositing  them  in  the  Trea- 
sury, prepared  books  wherein  was  minuted  every  judgment 
alphabetically,  by  the  defendant's  name  (the  party  against  whom 
the  judgment  was  signed).  The  statutes  4  &  6  Wm.  &  M.  c.  20, 
and  7  &  8  Wm.  8,  c.  86,  provided  the  docketting  of  judgments 

*  Beg.  Gen.  T.  29 ;  Car.  2,  6,  C.  B. 
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by  books  in  alphabetical  order^  to  give  notice  to  mortgagees  and 
purchasers^  and  these  books  were  made  upon  the  same  plan. 
The  proper  means^  therefore^  of  ascertaining  the  day^  was  by 
inspecting  the  roll^  although  it  was  usual^  in  modem  times  at 
leasts  to  consult  the  day-books  of  the  office  as  weU  as  these 
books^  for  that  purpose.  This  practice,  which  had  its  defects^ 
continued  until  the  Act,  1  &  2  Vict.  c.  110,  s.  19,*  established 
the  present  mode  of  registering  judgments,  &c.  This  registra- 
tion is  made  irrespectively  of  any  reference  to,  or  identity  with, 
any  entry  of  a  judgment,  and  is  made  up  only  from  an  isolated 
particular  or  note,  famished  to  the  office  by  the  attorney. 
Thus,  a  judgment  may  be  registered,  of  the  existence  of  which 
there  is  no  legal  evidence,  the  entry,  extant  in  the  Court  where 
it  is  said  to  be  given.  The  words  of  the  Act,  that  a  judgment 
shall  not  have  its  effect  upon  the  public,  unless  and  untU  it  be 
registered,  are  sufficiently  imperative ;  but  it  would  have  been 
more  consonant  to  the  principles  of  law,  if  it  had  also  provided 
that  a  judgment  should  not  be  so  registered,  unless  and  until  it 
be  entered  J  that  is,  made  perfect  in  law,  with  public  evidence  of 
its  existence. 

As  most  entries  are  now  materially  shortened,  and  some  have 
been  abolished,  it  is  submitted  that  there  would  be  no  need  of 
apprehension  of  burthening  the  public  records  by  adopting  a 
complete  system  of  entry,  and  in  many  cases  several  entries 
might  be  made  consecutively  on  the  same  membrane,  where  it 
is  now  usual  to  employ  one  for  each  entry,  however  short. 

In  real  actions,  from  their  nature,  and  from  the  circumstance 
that  they  are  not  affected  by  late  alterations  of  practice,  the 
knowledge  of  entries,  and  necessity  of  recording  are  still 
requisite^ 

^  Extended  by  3  &  4  Viet.  c.  82. 
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&OSLING  F.  VELEY  will  long  live  in  the  records  of  Eccle- 
siastical Law^  and  Braintree  has  the  honour  of  being  the 
batile-field  of  one  of  the  most  protracted  straggles  which  have 
ever  arisen^  even  on  that  most  prolific  of  all  the  causes  of  war- 
fisure— religious  creeds. 

It  is  now  again  settled  by  the  recent  judgment  of  the  House 
of  Lords  in  this  case^  that  there  is  a  legal  liability  on  parish- 
ioners to  repair  the  body  of  the  parish  church ;  and  then  with 
questionable  consistency  it  is  also  practically  decided  that  there 
is  no  means  of  enforcing  such  liability^  or  of  making  the  parish- 
ioners do  it.  It  is  also  held  (we  quote  firom  the  judgment  of 
Lord  Truro^  and  confirmed  by  the  House  of  Lords)  ''that  a 
rate  can  only  be  made  by  the  vote  of  a  majority  -of  the  vestry .*' 
So  that  we  have  now  presented  to  us  the  anomaly  of  a  positive 
law  which  it  is  at  the  pleasure  of  those  who  are  bound  by 
it,  to  obey  or  resist;  the  simple  facts  being,  that  the  vote 
of  a  rate  by  a  minority  of  the  vestry  assembled  is  invalid. 
Thus  the  recent  solemn  judgment  of  the  Supreme  Court,  after 
the  elaborate  judgments  of  every  judge  on  the  Bench,  comes  to 
this — ^that  there  is  a  law  which  it  is  optional  to  obey  and  legal 
to  evade  I 

Strange  to  say,  this  startling  conclusion  seems  to  have  elicited 
no  notice  whatever ;  while  it  is  scarcely  possible  to  devise  a 
refinement  in  logic,  or  an  abstrusity  in  law,  which  was  not 
brought  to  bear,  in  the  voluminous  judgments  .given  in  this  last 
hearing  of  the  case,  on  the  vexed  question,  whether  the  minority 
could  make  a  legal  rate,  the  motion  never  being  put  at  aU  to 
the  meeting,  on  the  avowed  ground  that,  it  being  known  the 
majority  would  negative  it,  if  it  were,  it  would  have  been  a 
useless  formality  to  put  it  to  the  vote.  Most  people  would 
say,  under  these  circumstances,  that  it  required  no  small  courage 
to  act  on  this  as  a  valid  rate,  always  remembering  that  the 
learned  judges  have  frequently  held  that  no  rate  was  valid  unless 
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made  by  a  majority.  Before  turning  to  what  is  really  the  gist 
of  the  question — ^namely^  what  is  the  liability  on  the  parish^ 
how  can  it  be  enforced^  and  if  not^  how  can  it  be  supplied — ^let 
us  restate  the  facts  briefly  which  have  been  already  detailed 
usque  ad  nauseam,  and  which  are  these :— ^A  rate  being  proposed 
in  yestry  in  obedience  to  a  monition  directing  it  to  do  so,  an 
amendment  was  mored  to  the  effect  that  church-rates  are  coif- 
trary  to  Scripture,  and  the  vestry  refused  to  vote  them.  This 
was  aocordiQgly  carried  by  a  large  majority.  No  poll  was 
demanded,  and  on  the  chairman  asking  if  any  other  proposition 
or  amendment  as  to  a  rate  was  made,  no  one  returned  an  answer. 
The  original  proposition  was  not  again  formally  put  firom  the 
chair;  but  *Hhe  churchwardens  and  others  of  the  ratepayers 
and  parishioners  then  present'^  thereupon  rated  and  taxed 
the  inhabitants  at  the  rate  of  2^.  in  thepoimd;  and  against 
their  doing  so  the  majority  protested.  Thereafter,  the  church- 
wardens proceeded  against  O.,  a  party  so  rated,  in  the  Eccle- 
siastical Court,  in  a  cause  of  subtraction  of  church-rate,  setting 
forth  the  above  facts  in  the  libel,  and  in  the  proofe  propoimded. 
The  Hbel  having  been  admitted  to  proof,  G-.  declared  in 
prohibition,  and  on  general  demurrer  to  the  declaration,  the 
Courts  of  Queen's  Bench  and  Exchequer  Chamber  allowed 
the  demurrer,  thus  enforcing  the  validity  of  the  rate.  The 
whole  question  was  re-argued  on  a  writ  of  error  given  on 
these  judgments  before  the  House  of  Lords,  when  ten  of  the 
learned  judges  were  summoned  to  attend,  and  delivered  their 
judgments. 

The  chief  argument  in  favour  oi  the  validity  of  the  rate  was> 
that  it  was  made  by  persons  competent  to  make  it,  the  majority 
taking  no  part  in  the  proceeding,  though  present :  this  line  of 
argument  was  powerfdlly  upheld  by  Mr.  Justice  Coleridge.  He 
said: — 

'*  I  am  not  aware  that  at  assemblies  of  the  nature  of  a  parish 
vestry,  and  constituted  as  parish  vestries  usually  are,  it  has  ever  been 
held  necessary  that  an^  precise  form  of  proceedmg  should  be  pursued. 
It  would  be  very  mischievous  if  it  should  be  so  held.  If  the  questions 
for  decision  are  fairly  and  intelligibly  stated ;  if  every  one  present 
and  desirous  of  making  a  proposition  has  an  opportunijfy  of  doing  so ; 
if  every  one  desirous  of  giving  a  vote  has  an  opportonityr  of  doing  so 
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on  every  question  proposed— all  has  been  done  in  these  respects 

whicli  is  necessary.  And  this  was  amply  done  here.  To  what  availy 
except  by  way  of  provocation,  would  it  have  been  to  repeat  the 
original  proposal  of  a  2«.  rate  to  those  who  had  already  voted  against 
it  in  voting  against  all  rates  P  How  could  it  be  necessary  to  call 
their  attention  to  that  precise  amount,  who  had  already  declared 
themselves  in  a  formal  resolution  *  boimd  by  the  highest  obligations 
of  social  justice  and  of  religious  principle  to  refuse  to  make  a  rate' 
for  a  farthing  ?  Moreover,  it  has  always  seemed  to  me  that  the 
vicar  would  have  acted  more  correctly,  if  he  had  not  treated  the 
illegal  proposition,  which  the  majority  voted  for,  as  an  amendment 
at  fdl.  He  ought  not  to  have  put  such  a  proposition  to  the  meeting. 
It  was  nihil  ad  rem.  It  only  disclosed  that  tnose  who  put  it  forwara, 
and  those  who  supported  it,  had  come  to  the  meeting  determined  not 
to  take  any  part  m  discharging  the  duty  for  which  alone  they  were 
brought  together.  Of  course,  if  there  were  no  amendment  moved, 
and  that  sfter  a  specific  challenge  to  move  one,  or  to  make  any 
proposition  as  to  the  amount  of  the  rate,  there  was  no  necessity  for 
again  putting  the  original  motion." 

This  reasoning  involves  this  principle^  as  Lord  Truro  remarked^ 
namely,  that  while  the  law  is  admitted  to  be  that  a  rate  can 
only  be  made  by  a  vote  of  the  majority  of  the  vestry,  yet  if  such 
majority  shall,  contrary  to  their  duty,  vote  against  making  a 
rate,  the  law  presumes  from  such  vote  that  the  majority  with- 
drew from  all  interference  in  the  matter  of  making  a  church- 
rate,  and  became  virtually  absent  from  the  vestry,  and  disentitles 
them  to  any  opportunity  of  voting  upon  any  rate,  of  whatever 
amount,  the  minority  may  propose  to  adopt — ^the  simple  effect 
being  to  transfer  a  power  of  taxation,  hitherto  held  to  be  by  law 
given  only  to  a  majority,  to  the  minority.  Now  this  is,  he  thought, 
unt^Diable,  and  that  there  is  no  analogy  for  such  an  outrage  on 
reason  in  any  existing  practice.  In  this  case  there  was  an  actual 
and  marked  opposition  to  any  rate  at  all  by  the  majority,  and  there- 
fore to  the  rate  proposed.  This  interference  and  opposition  was 
expressly  recognised  by  the  whole  vestry,  as  well  by  the  amend- 
ment being  put  to  the  vote,  as  by  the  protest  against  the  attempt 
to  make  a  rate  being  entered  as  part  of  the  proceedings  of  the 
Testry.  And  to  presume  absence  and  non-interference  is  (as 
IxNrd  Truro  well  observed)  to  presume  against  the  recorded 
facts.  They  dissented,  and  expressed  their  dissent  in  the  most 
unequivocal  manner.  There  were  no  regulations  requiring  this 
ex^^ssion  to  be  made  in  any  particular  form.    They  complied 
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with  tbe  law  if  they  made  thenuselyes  imderstood,  and  about 
their  intention  there  never  has  been  a  donbt. 

<*  In  the  judgment  for  the  respondents  (says  Mr.  Justice  Erie)  it 
appears  to  be  assumed  that  dissent,  expressed  in  an  unjustifiable 
degree, ceases  to  operate  as  dissent,  ana  becomes  neutral;  and  that 
the  dissent  of  the  majority  of  the  parishioners  was  expressed  in  an 
unjustifiable  decree.  But  neither  of  these  positions  seems  to  me  to 
be  well  founded.  Where  a  resolution  is  lawfully  offered  to  a  delibe- 
rative assembly  for  approval  or  dissent,  and  there  are  no  regula^ns 
of  form,  every  member  has  a  right  to  express  his  dissent  as  he  may 
choose  ^  and  a  relevant  dissent  nom  the  proposed  resolution  is  not 
affected  by  an  irrelevant  declaration  of  intention  to  dissent  fi*om  all 
similar  resolutions  in  future..  If  the  parishioners  have  a  right  to 
deliberate  and  vote  upon  the  granting  of  a  church-rate,  they  have  the 
right  and  the  duty  to  speak  and  vote  as  they  think  right ;  and  neither 
the  speech  nor  the  vote  so  offered  is  a  violation  of  the  law." 

Perfectly  futile  as  the  attempt  was  to  invest  the  act  of  the 
minority  with  the  sanction  of  the  majority^  there  does  seem  to 
be  a  great  anomaly  in  this  next  step  of  the  decision.  It  being 
held  on  all  sides  that  the  parishioners  are  legally  bound  to  repair 
the  churchy  and  the  vestry  being  to  all  intents  and  purposes  the 
parishioners^  and  clothed  with  their  liabilities^  it  is  a  very  subtle 
distinction  to  hold  that^ 

''  Though  the  wron&;fiil  omission  to  repair  the  church  is  a  violation 
of  law,  and  the  refused  of  the  rate  may  by  consequence  lead  to  this 
violation  of  the  law ;  still  the  omission  of  repair,  and  not  the  vote,  is 
the  offence  and  the  subject  of  punishment." 

It  is^  in  other  words,  to  hold  that,  though  not  to  do  an  act  is 
ill^al,  yet  to  refuse  to  do  it  is  legal.  Now,  the  assent  to  repair 
is  the  necessary  and  only  means  of  repairing.  To  hold,  there* 
f ore^  that  there  is  a  liability  to  do  an  act,  and  yet  none  to  take 
the  only  legal  means  of  doing  it,  is  almost  in  terms  and  effect  to 
hold  that  there  is  and  is  not  a  liability  to  do  it.  We  cannot,  there- 
fore, appreciate  the  grounds  on  which  the  learned  judges  held 
that,  though  there  was  an  option  to  vote  for  repair  or  reject  the 
vote,  that  still  there  was  a  legal  liability  to  repair.  The  argu- 
ments of  those  who  held  the  Braintree  rate  valid  were  more 
consistent ;  for  these  did  so  on  the  ground  that  no  such  power 
exists,  and  that  the  proposition  not  to  have  a  rate  was  in  itself 
an  illegality,  which  the  vestry  was  incompetent  to  entertain  at 
allj  and  wholly  unable  to  pass ;  the  only  point  open  to  them 
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beings  vhat  should  be  the  amount  of  the  rates  they  made.  In 
bud,  that  the  only  legal  thing  they  could  do  was  to  pass  a  rate. 
This^  whether  right  or  wrong  in  law  ^  is  at  least  a  perfectly  intel- 
ligible and  consistent  argument. 

There  was  an  attempt  made^  which  we  may  here  collaterally 
notice  (in  order  to  support  it)  ^  in  fSftYour  of  the  validity  of  the  rate 
on  the  doctrine  of  lost  votes,  which  appears  to  us  to  be  wholly 
tintenable  for  want  of  any  real  analogy  between  the  cases.  The 
principle  thus  contended  for  in  favour  of  the  rate  was  supposed 
to  exist  in  certain  cases  of  corporation  law^  in  which  it  has  been 
held  that  the  electors^  voting  for  corporate  officers^  with  notice 
of  the  fact  of  the  inel^fUnlity  of  the  candidates  for  whom  they 
Toted^  threw  away  their  votes. 

The  cases  cited  were  principally  01dknow*v.  Wainwright^ 
2  Burr.  1017 ;  Taylor  v.  the  Mayor  of  Bath,  8  Luder's  Election 
Cases,  824 ;  Bex  v.  Monday,  Cowp.  5S0 ;  and  Bex  v.  Hawkins, 
10  East,  211;  the  King  v.  Bridge,  1  M.  and  S.  76;  and  an 
analogous  case  of  Claridge  v.  Evelyn,  5  B.  and  Aid.  81. 

Oldknow  V.  Wainwright,  2  Burr.  1017,  was  a  feigned  action, 
under  a  rule,  by  consent,  to  try  a  right  of  election  to  the 
office  of  town  derk  of  Nottingham,  and  as  to  the  fourth 
issue  therein,  there  was  a  special  verdict  to  the  following 
effect:— 

It  sets  out  the  constitution  of  the  borough,  and  that  the 
voices  were  all  equal  votes.  Then  it  sets  out  the  vacancy  of  the 
office  of  town  derk,  and  a  regular  summons  to  elect  another. 
That  the  whole  number  of  electors  was  twenty-five,  and  that  out 
of  that  number  twenty-one  assembled  on  the  26th  of  May,  pur- 
suant to  the  said  summons.  That  the  mayor  put  Thomas 
Segrave  in  nomination,  and  that  no  other  person  was  put  in 
nomination.  That  nine  out  of  the  twenty-one  voted  for  him, 
but  twelve  of  them  did  not  vote  at  all ;  but  eleven  of  them  pro- 
tested against  any  election  at  that  time,  because  the  office  was 
already  fiill,  as  they  alleged,  of  Foxcroft,  whose  right  was 
then  under  litigation  in  this  court.  That  there  was  a  written 
protest  against  any  election  at  all,  either  of  Segrave  or  any  other 
person,  by  four  aldermen  and  six  common  coundbnen,  because 
a  suit  was  then  dependiug  in  the  Court  of  King's  Bench,  con- 
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oemipg  the  right  of  Foxcroft.  These  ten  agned  the  written 
protest.  Another^  Hollins^  did  not  sign^  nor  vote;  but  declared 
that  he  suspended  doing  anything. 

However^  at  the  same  courts  or  assembly^  the  mayor  de- 
clared the  said  Thomas  Segrave  duly  elected^  and  he  took  the 
oaths  of  ofBice,  and  other  requisite  oaths^  in  due  manner  and 
foTia. 

Lord  Mansfield  ''saw  no  doubt  in  this  case.  Here  was  an 
assembly  duly  summoned;  one  candidate  was  named;  no  oth^ 
was  named :  the  poll  was  taken :  they  had  no  right  to  stop  in 
the  middle  of  the  election.  The  mayor  did  not  pnt  any  question 
for  adjournment,  nor  was  there  any/' 

On  Tuesday,  the  10th  of  June,  1760,  the  cause  stood  in  the 
paper  for  further  argument,  but  nothing  having  been  ui^ed. 
Lord  Mansfield  confirmed  his  former  opinion.  He  said, ''  the 
protesting  electors  had  no  way  to  stop  the  election,  when  once 
entered  upon,  but  by  voting  for  some  other  person  than  Segrave, 
or  at  least  against  him,  whereas  here  they  had  only  protested 
against  any  election  at  that  time.  Whenever  electors  are  pre- 
sent, and  do  not  vote  at  all  (as  they  have  done  here),  they 
virtually  acquiesce  in  the  election  made  by  those  who  do.'' 

Therefore  {per  Curiam),  judgment  for  the  defendant  on  this 
fourth  issue  upon  the  special  verdict. 

Now  it  is  obvious  that  the  above  case  of  Oldknow  v.  Wain- 
Wright  is  no  authority  for  the  position  contended  for  by  the 
defendant  in  error  in  this  case.  The  protesting  electors  in 
Oldknow  V.  Wainwright  did  nothing.  The  'voters  who  formed 
the  majority  against  the  rate  at  Braintree  voted  for  the  amend- 
ment, which  it  has  been  decided  in  Francis  v.  Steward,  6  Q.  B. 
984,  they  had  a  right  to  do.  There  is,  therefore,  no  similitude 
whatever  between  the  cases. 

Li  the  case  of  Taylor  v.  the  Mayor  of  Bath,  8  Luder's  Election 
Cases,  824,  Taylor  moved  for  a  mandamus  to  be  admitted  into 
the  office  of  a  common  councilman  of  the  corporation  of  Bath. 
The  defendants  returned  ''non  fuit  electus."  The  plaintiff 
traversed  the  return,  and  the  cause  being  at  issue,  it  appeared  in 
evidence  at  the  trial,  that  by  the  charter,  the  election  of  common 
councilmen  is  to  be  by  the   mayor,  recorder,  aldermen,  and 
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common  council^  or  the  major  part  of  them  then  present ;  and 
tliat  the  mayor  and  twenty^seven  being  assembled  for  this  pxir- 
pose^ Taylor^  Bigg,  and  Kingston,  were  proposed  as  candidates; 
but  Bigg  being  neither  an  inhabitant  nor  freeman,  as  the  char- 
ter requires,  was  objected  against  as  a  disqualified  person.  Not* 
withstanding  which.  Bigg  had  fourteen  votes,  Taylor  thirteen, 
and  Kiugston  only  one. 

But  Bigg,  not  being  a  person  qualified,  Lee,  C.  J.,  before 
whom  the  cause  was  tried,  directed  the  jury  that  if  they  were 
satisfied  ^'  that  the  electors  had  notice  of  Bigg's  want  of  quali^ 
fication,''  they  should  find  for  the  plaintiff,  because  Bigg,  not 
being  qualified,  was  to  be  considered  as  a  person  not  ''in 
esse,^^  and  the  voting  for  him  a  mere  nullity;  and  that  those 
who  did  vote  for  him  were  to  be  considered  as  virtually  con- 
senting  to  the  election  of  Taylor.  The  jury  found  a  verdict  for 
the  plaintiff. 

Now,  Hollings  moved  for  a  new  trial,  on  the  fact  of  a  mis- 
direction to  the  jury  in  point  of  law ;  but  Page,  Chappell,  and 
Wright,  agreed  with  the  chief  justice  that  this  was  a  right 
verdict ;  for,  as  the  fourteen  electors  who  voted  for  Bigg  had 
notice  that  he  was  not  qualified,  their  votes  were  thrown  away. 

The  above  case  of  Taylor  and  the  Mayor  of  Bath  evidently 
turned  upon  notice,  and  notice  of  a  fact,  viz.,  the  non-inhabi- 
tancy of  Bigg,  and  so  is  perfectly  inapplicable  to  the  case  of 
Gosling  V,  Veley,  now  under  consideration,  in  which  there 
is  no  trace  of  notice  of  any  kind  given  to  the  majority  at 
Bramtree. 

The  case  of  Rex  «?.  Monday,  Cowper,  580,  was  an  informa- 
tion, in  the  nature  of  a  quo  warranto,  against  the  defendant,  to 
show  by  what  authority  he  exercised  the  office  of  alderman  of 
the  borough  of  Portsmouth.  The  opinion  of  the  Court  was, 
that  the  election  of  defendant  could  not  be  supported,  and 
judgment  was  given  for  the  crown;  but  what  application  has 
this  case  to  the  point  contended  for  by  the  respondent  in  Veley 
'0,  Gosling? 

The  only  other  case  which  was  relied  upon  in  the  Exchequer 
Chamber  by  the  judges  who  gave  their  judgment  in  support  of 
the  rate,  upon  the  ground  that  the  majority  at  Braintree  threw 
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away  their  votes^  was  the  King  v.  Hawkins^  10  East^  211^  also 
an  information  in  the  nature  of  a  qw)  warranto,  calling  npon  the 
defendant  to  show  cause  by  what  authority  he  claimed  to  he  an 
alderman  of  the  borough  of  Saltash. 

This  case  was  decided  also  on  the  ground^  that  notice  of  the 
incapacity  of  Hawkins  was  given.  Lord  Truro  thus  summed  up 
his  argument  against  these  cases  after  citing  them : — 

''  I  am  utterly  unable  to  discover  how  any  of  these  cases  show  that 
what  is  called  an  irrelevant  vote,  whether  given  contrary  to  the  legal 
duty  of  the  pariy  or  not,  disqualifies  him  from  voting  upon  a  distinct 
proposition  to  be  afterwards  determined — ^that  is  to  say,  I  do  not 
perceive  any  proper  ground  for  holding  that,  because  the  majority 
refuse  to  make  any  rate,  the  minority  may  make  a  rate  of  any  given 
amount  and  exclude  the  majority  from  voting  upon  it ;  and  that  such 
rate  should  be  deemed  to  be  a  rate  made  by  a  constructive  majority 
of  the  vestry.  If  such  be  the  law,  it  is  certainly  not  to  be  found  in 
the  cases  cited.  The  analogy  between  the  law  upon  which  the  rate 
is  said  to  be  valid  and  that  which  prevails  in  parliamentary  election, 
Ims  been  said  to  be  complete,  because  no  vote  of  the  electors  can 
prevent  the  election  taking  place  pursuant  to  the  writ,  and  because 
votes  for  a  disqualified  candidate  after  notice  are  nugatory.  I  cannot 
admit  the  analogy.  The  electors  have  no  control  over  parliamentary 
elections.  Their  votes,  if  there  was  any  authority  to  take  them,  can 
neither  authorize  nor  prevent  an  election.  But  to  make  a  church* 
rate,  a  vote  of  the  electors,  that  is,  the  parishioners,  is  indispensable. 
Nor  can  I  see  how  the  fact,  that  no  vote  by  electors  can  prevent  a 
parliamentary  election  taking  place,  is  any  authority  for  the  position 
that  no  vote  by  the  parishioners  can  prevent  a  church-rate  beings 
made.  In  the  absence  of  the  affirmative  vote  of  the  vestry,  there  is 
no  authority  to  make  a  church-rate ;'  but  absence  of  a  vote  of  the 
electors  does  not  prevent  a  parliamentary  election  taking  place." 

It  is^  however^  sufficiently  obvioxu^  that  in  order  to  bring  the 
recusant  vestrymen  of  Braintree  within  the  pale  of  these  cases, 
the  amendment  itself  made  by  them  must  have  been  in  pari 
statu  with  the  disqualified  candidates.  But  it  is  begging  the  ques* 
tion  to  say  that  the  amendment  was  similarly  illegal.  Lord 
Denman^  in  Francis  v.  Steward,  5  Q.  B.  984,  held,  on  the  con- 
trary, that  the  law  pennits  the  majority  '^  to  object  to  the  grant 
proposed,  and  to  vote  for  refusing  it.^'  Now  this  is  just  what 
they  did. 

But  all  these  cases  turn  also  on  the  fact  of  notice  being  given 
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of  the  alleged  disqualification.  Now,  at  the  Braintree  restry 
there  is  not  the  slightest  pretence  of  sach  notice  being  giren. 
It  has  certainly  been  held,  not  only  in  the  cases  cited,  but  in  a 
number  of  others,  all  more  or  less  analogous,  that  wherever  any 
doubt  exists  as  to  the  disqualification  of  candidates,  or  the  right 
to  vote,  notice  of  the  fact  is  essential  to  the  loss  of  the  vote ; 
the  principle  being,  that  the  Toter  must  be  aware  of  the  dis- 
qualification in  order  to  nullify  his  vote.  See  King  v.  Bridge, 
1  M.  &  S.  76;  1  Male  on  Elections,  170—71,  already  cited; 
1  Boe  on  Elections,  266;  Taylor  v.  the  Mayor  of  Bath, 
3  Luder's  Election  Cases,  324 ;  Bex  v.  Hawkins,  10  East,  211 ; 
Claridge  v.  Evelyn,  5  B  &;  Aid.  81 ;  the  case  of  Fife,  1  Luder,  456 ; 
the  case  of  the  Earkcudbright  Election,  1  Luder,  72.^ 

The  doctrine  of  lost  votes  does,  however,  if  at  all,  apply  the 
other  way,  and  shows  that  the  votes  of  the  minority,  who  made 
the  rate  J  were  lost,  inasmuch  as  the  amendment  itself  was  the 
strongest  possible  notice  they  could  have  had  that  their  votes 
were  invalid.  However,  the  argument  is  a  weak  one  either  way ; 
and  necessarily  inconclusive ;  for  the  whole  point  narrows  itself 
to  this : — Is  the  liability  to  repair  a  parish  church  by  means  of  a 
rate  such  that  a  vestry  may  not  legally  refuse  one  t  For  if  it  be 
so,  no  matter  whether  the  majority  or  the  minority  refused,  the 
refusal  was  illegal,  and  therefore  a  nullity,  as  Mr.  Justice  Cole- 
ridge most  consistently  held ;  and  the  votes  for  refusing  it  were 
not  only  lost  votes,  but  illegi^  acts;  and  whether  in  a  doubtful 
ease  of  the  qualification  of  a  candidate,  notice  be  or  be  not 
necessary  to  the  loss  of  such  a  vote,  no  notice  can  possibly  be 
required  of  the  illegality  of  an  act  to  make  that  act  null  and  void. 
As  well  may  it  be  pretended  that  a  vestry  being  bound  by  law 
to  appoint  parish  officers,  a  majority  may  refuse  to  have  any 
parish  officers  at  all,  and  that  this  refusal  is  valid  because  no 
one  gave  them  notice  that  it  was  not ! 

With  great  deference  be  it  spoken,  but  it  really  seems  to  us 
that  the  learned  judges,  in  admitting  that  the  parish  is  bound  to 
repair,  cut  from  under  them  the  only  tenable  ground  on  which 

1  See  also,  on  this  subject,  a  pamphlet  by  Mr.  Stammers  (Freeman, 
Fleet-street),  where  the  anthorities  are  diligently  dted  and  arranged. 
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they  could  hold  that  the  refiisal  to  repair  was  legale  and  the 
assent  to  repair  (though  by  the  minority)  invalid. 

True  it  is^  that  Mr.  Baron  Martin  suggested  an  escape  £roni 
this  dilemma  by  an  ingenious  distinction  between  the  liability  to 
repair  and  the  hability  to  make  a  rate  to  repair.  Referring  to 
Lord  Coke^  he  held  that  a  church-rate  was  a  by-law  which  the 
parishioners  had  a  right  to  make;  and  that  thereby  the  persons 
liable  to  the  duty  of  making  the  repairs  decide  amongst  them* 
selves  that  the  mode  of  performing  the  common  obligation^ 
which  they  elect  to  adopts  is  to  raise  a  sum  of  money  by 
a  rate. 

"And  in  my  opinion,"  he  adds,  "the  parishioners,  and  they  alone, 
are  competent  to  make  this  election ;  and  if  they  determine  to  effect 
the  repairs  in  any  other  manner,  as  by  their  personal  labour,  they 
may  legally  do  so,  in  the  same  manner  as  the  inhabitants  of  a  parish 
might,  at  common  law,  have  repaired  a  highway,  or  the  inhabitants  of 
a  comity  might  have  repaired  a  bridge.  It  is  quite  true  that  for 
many  years  a  rate  has  been  generally,  if  not  universally,  resorted  to 
for  the  purpose,  as  the  most  convenient  and  equal  mode  of  performing 
the  duty ;  but,  before  the  time  of  legal  memory,  when  the  obligation 
arose,  I  have  no  doubt  that  the  effecting  repairs  by  a  rate  was  a  thing 
almost  unknown  in  country  parishes,  although  in  large  towns  a  rate 
was  probably  resorted  to.  Eents  were  then  almost  imiversally  paid 
in  kind,  or  by  personal  services,  and  I  have  no  doubt  that  rates  were 
so  paid  also." 

With  more  consistency  it  was  held  by  Mr.  Justice  Wightman 
that — 

*^  Such  a  rate,  or  rather  the  order  for  it,  is  said  by  Lord  Coke,  in 
the  Chamberlain  of  London's  case,  6  Rep.  63,  to  be  m  the  nature  of 
a  by-law ;  and  for  this  purpose,  as  appears  from  the  case  of  Sogers 
r.  Davenant,  1  Mod.  194,  they  (the  vestry)  are  a  corporation.  If, 
then,  the  church  be  out  of  repair,  and  there  he  no  church  property 
available^  as  in  Methold  v.  Wrnne,^  the  parishioners,  who  are  bound  to 
repair  it,  can  only  do  so  hy  means  of  a  rate,  to  be  made  pursuant  to 
an  order  or  by-law  of  the  parishioners  assembled  in  vesfa^  ;  and  the 
power  of  the  parishioners,  with  respect  to  such  order  or  by-law,  differs 
from  the  powers  usually  possessed  by  corporations ;  the  inhabitants  of 
the  parish  cannot  by  law  refuse  to  make  an  order  or  by-law  for  a  rate 
when  the  church  is  out  of  repair,  and  a  monition  is  issued  to  compel 
them  to  repair  it,  and  to  assemble  in  vestry  and  make  a  rate  or  hy- 
law  for  that  pwrpose.    The  terms  of  the  order  or  by-law  as  to  the 

1  1  Rolle's  Abr.  389. 
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amount  may  indeed  be  within  their  discretion ;  but  not  the  making  or 

refusing  to  make  it  altogether." 

There  is  clearly  no  valid  distinction,  as  we  said  before,  between 
being  bound  by  law  to  do  an  act,  and  being  bound  to  adopt  the 
only  means  whereby  that  act  can  be  done.  So  much  for  the 
fringes  of  this  vexed  question. 


Let  us  now  probe  the  root  of  this  great  question,  and  investi- 
gate the  history  of  this  alleged  liability  of  parishioners  to  repair 
parish  churches. 

If  we  look  to  the  original  distribution  of  tithes,  we  find  that 
the  repairs  of  the  church,  including  chancel,  nave,  belfry,  orna- 
ments, vestments,  and  the  churchyards,  were  charged,  both  by 
law  ecclesiastical  and  civil,  on  the  tithe,  and  defrayed  from  it, 
from  the  first  establishment  of  parish  churches  down  to  the 
latter  part  of  the  thirteenth  century  (at  least  seventy  years  after 
legal  memory  begins) .  About  this  time  the  rectors  began  by 
slow  degrees,  and  at  first  in  certain  places  only,  to  shift  the 
burden  from  their  own  shoulders  to  those  of  the  parishioners, 
who  struggled  fruitlessly  against  the  impost.  The  abuse  soon 
grew  into  practice,  practice  into  custom  {'*  consttetiuio^') ,  and 
custom  into  common  law.  Church-rates,  therefore,  took  rise 
within  time  immemorial ;  though  they  have  undoubtedly  grown 
into  the  authority  of  custom,  have  never  been  confirmed  by  any 
single  statute,  from  the  hour  of  their  origin  down  to  the  present 
day.  It  has  been  affirmed  that  the  canons  were  not  binding 
whenever  opposed  to  common  or  statute  law ;  and  it  is  hence 
inferred  that  none  of  the  canons  are  admissible  as  evidence  of 
the  ancient  charge  of  church  repairs  on  the  Church.  The 
inference  is  demonstrably  untrue.  Not  merely  were  there  no 
stattites  in  existence  till  the  9th  of  Henry  III.,  but  no  one  single 
act  of  civil  authority  sets  aside  the  virtue  of  canon  law  as  it  relates 
to  the  repair  of  churches  !^  Neither  will  we  leave  this  point  on 
mere  negative  evidence,  or  to  the  onus  probandi  which  rests  on 

^  The  canons  remained  nnqnestioned  until  the  25  Hen.  8,  which  enacted 
tliat  a  review  thereof  shoula  be  made ;  "  and,"  says  Blackstone,  "  as  no 
reyiew  has  yet  been  perfected,  upon  this  statute  now  depends  the  autho- 
rity of  the  canon  law  of  England. '--(Book  i.  p.  83.) 
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the  party  urging  this  objection.  We  ore  famished  with  two 
statute  laws,  enacted  at  the  very  period  when  the  custom  arose, 
which  directly  confirm  the  validity  and  jurisdiction  of  ecclesias- 
tical law  in  the  matter  of  the  repairs  of  churches.  The  statute 
to  which  we  first  allude  is  that  of  35  Edward  I.  c.  2.  It  com- 
mences by  saying — '^  Because  we  do  understand  that  contro- 
versies do  oft-times  grow  between  parsons  and  their  parish- 
ioners, touching  trees  growing  in  the  churchyards,  both  of  them 
pretending  that  they  do  belong  to  themselves,  we  think  it  per^ 
tains  rather  to  the  sacred  law  tJian  to  the  statute  law  to  determine 
this  doubt"  1    The  statute  goes  on  to  state  that — 

"  When  the  chancel  of  the  church  doth  want  necessary  reparations, 
neither  shall  they  be  converted  to  any  other  use,  except  the  bodv  of 
the  church  doth  need  like  repair.  In  which  case  the  parsons,  of  their 
charity,  shall  do  well  to  relieve  the  parishioners  with  bestowing  upon 
them  the  same  trees ;  which  we  will  not  command  to  be  done,  but  we 
will  commend  it  when  it  is  done." 

This  Act,  it  will  be  observed,  not  only  unquestionably  con- 
firms the  authority  of  the  anterior  ecclesiastical  law  in  the  matter 
of  church  repairs,  but  it  establishes  the  fact  that ''  controver- 
sies'' were  then  waged,  and  opposition  made  to  the  new  impo- 
sition of  the  burden  of  repairs  on  the  parishioners ;  when  the 
State  was,  doubtlessly,  begged  to  exercise  its  authority^  but 
which  it  is  shown  the  State  refused  to  do. 

This  Act  was  passed  in  1307,  a  period  later  than  that  to  which 
we  assign  the  first  origin  of  church-rates. 

The  other  Act,  which  still  more  clearly  establishes  the  exemp- 
tion of  this  very  matter  of  church  repairs  from  the  cognizance 
of  the  State,  is  one  previously  passed  in  the  same  reign.  It  is 
the  earliest  of  those  statutes  which,  after  the  separation  of  the 
civil  and  ecclesiastical  jurisdiction,  formerly  united  in  one  court, 
determined  what  matters  should  for  the  future  fall  within  their 
respective  and  distinct  provinces.  This  statute,  among  various 
other  *^  items''  in  which  the  king's  prohibition  should  not  lie, 
specifies  the  following  : — 

"  Also,  if  prelates  do  punish  for  leaving  the  churchyard  miclosed, 

^  "  Quoniam  inter  Eectores  ecclesianim  et  sacs  parochianos,  super 
arboribus  cresoentibuB  in  oimiterio  altercationes  oriri  sepius  intelleximus, 
utrisque  ad  se  pertdnere  oontendentibus :  Hujusmodi  altercationis  dubium 
declarare  juris  sacri  potius  quam  statuti  juris  estimamus." 
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or  for  that  the  church  is  uncovered,  or  not  conveniently  decked,  in 
which  cases  none  other  penance  can  he  enjoined  hut  pecuniary." 

The  Act  omits  all  mention  of  whom  it  is  the  prelates  are  to 
punish.  Neither  could  it  have  consistently  done  otherwise,  for 
tliat  very  point  was  then  at  issue,  and  the  professed  object  of 
the  statute  was  to  exempt  the  question  from  civil  cognisance. 
Coke  admits  the  neutrality  of  the  Act,  quoad  the  altercation 
between  the  clergy  and  the  parishioners,  by  the  following  com- 
ment  on  it  (2  Inst.  489)  :— 

"  And  this  the  parishioners  ought  to  do,  by  custom  known  and 
approved ;  and  the  conusance  thereof  is  aliowed  to  the  Ecclesiastical 
Court  by  this  Act." 

Coke,  as  the  advocate  of  the  Church,  would  not  of  course 
have  advanced  either  his  own  ipse  dixit  of  the  obligation  on  the 
parishioners,  or  the  mere  law  of  custom,  however  "  approved," 
had  he  been  able  to  bring  the  powerful  authority  of  a  statute 
law  to  bear  on  the  point.  To  such  an  application  this  statute  is 
manifestly  incapable  of  being  perverted. 

In  Gibson^s  Codex,  199,  there  is  this  passage  on  the  subject 
of  repairs : — 

"  But  as  to  the  obligation  resting  upon  the  parson,  or  upon  the 
vicar,  concerning  that  the  books  of  the  common  law  say  nothing :  and 
so  it  is  wholly  left  upon  that  foot,  on  which  the  canons  of  the  church 
hath  left  it." 

As  to  the  period  before  the  Conquest,  Blackstone  says  (b.  iii. 
p.  61),  "  In  the  time  of  our  Saxon  ancestors  there  was  no  sort 
of  distinction  between  the  lay  and  the  ecclesiastical  jurisdic- 
tion.'' 

Bum's  "Ecclesiastical  Law''  (vol.  i.  p.  35,  8th  edition),  how- 
ever, settles  the  point : — 

"  In  the  aforesaid  question  [Case  of  Middleton  and  Croft,  10  Geo. 
H.  (6)],  the  point  was  not  in  question  whether  or  how  far  the  said 
canons  are  obligatory  upon  the  clergy.  It  seemeth  generally  to  be 
understood  that  they  are  binding  in  that  respect."^ 

Having  determined  the  validity  of  canon-law  evidence  at  the 
epochs  of  which  we  treat,  we  may  now  adduce  a  chronological 

*  Coke  by  no  means  impugns  this  statement,  where  he  says  (2  Inst.  65,  b) 
that  the  canon  law  binds  not  the  cler^  in  the  matter  of  church-rates, 
seeing  that  Coke  speaks  merely  of  a  subsequent  period,  when,  doubtlessly, 
the  "  consuetudo  notoria**  had  replaced  the  authority  of  the  ancient  canons. 

VOL.  L.  NO.  CI.  U 
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series  of  extracts  from  ecclesiastical  as  well  as  legal  records, 
extending  from  the  establishment  of  parish  churches  to  the  end 
of  the  thirteenth  century,  and  confirming  through  that  whole 
period  (nearly  six  centuries)  the  charge  of  their  repairs  on  the 
tithe.  In  doing  so,  out  of  the  mass  of  evidence  before  us  we 
shall  select  merely  the  chief  features. 

Blackstone  thus  speaks  on  the  matter : — 

"  At  the  first  establishment  of  parochial  clergy,  the  tithes  of  the 
parish  were  distributed  in  a  fourfold  division ;  one  for  the  use  of  the 
bishops ;  another  for  maintaining  the  fabric  of  the  church  ;  a  third  for 
the  poor ;  and  the  fourth  to  provide  for  the  incumbent.  When  the 
sees  of  the  bishops  became  otherwise  amply  endowed,  they  were  pro- 
hibited from  demanding  their  usual  share  of  these  tithes,  and  the 
division  was  into  three  parts  only.  And  hence  it  was  inferred  by  the 
monasteries,  that  a  small  part  was  sufficient  for  the  officiating  priest, 
and  that  the  remainder  might  well  be  applied  for  the  use  of  their  own 
fraternities  (the  endowment  of  which  was  considered  to  be  a  work  of 
the  most  exalted  piety,)  subject  to  the  Iwrthen  of  repairing  the  churchy 
and  providing  for  its  constant  supply." — B.  i.  384. 

Still  more  explicit  is  Bum,  in  his  ^^  Ecclesiastical  Law:  '^ — 

"  The  benevolence  of  a  diocese  was  at  first  "entirely  at  the  bishop's 
receipt  and  disposal :  but,  that  there  might  appear  to  be  2i.jtt8t  applica" 
tion  of  it,  a  rule  was  obtaiaed  for  diriding  the  fund  into  finir  parts  ;  one 
to  the  fabric  and  ornaments  of  the  chwrch  ;  another  to  the  officiating 
priest ;  a  third  to  the  poor  and  necessitous  travellers  ;  and  a  fourth 
reserved  to  the  more  immediate  service  of  the  bishop  and  his  college. 
But  when  sees  began  to  be  endowed  in  lands  and  other  firm  posses- 
sions, then  the  bishops  did  tacitly  recede  from  their  quarter  pMi;,  and 
were  afterwards  by  canons  forbidden  to  demand  it,  ii  they  could  live 
without  it.  So  that  the  division  was  now  only  into  three  parts ;  and 
every  priest  was  the  receiver  and  distributor,  as  the  bishop  had  been 
before,  stcmding  obliged  to  expend  one  part  on  the  raising ^  supporting ^ 
and  adorning  his  church  and  manse ;  another  part  upon  entertaining 
strangers  and  relieving  the  poor ;  and  to  have  a  third  reserved  for  hia 
own  immediate  occasions.  Yet,  still  the  whole  product  of  tithes  and 
offerings  was  the  bank  of  each  parish  church,  and  the  minister  was  the 
sole  trustee  and  dispenser  of  them,  according  to  those  stated  rules  of 
piety  and  charity." — Chapter  on  Appropriations, 

The  letter  of  Pope  Gregory  to  St.  Augustine  proves  that  the 
charge  of  repairs  on  the  future  revenue  of  the  church  was  coeval 
with  the  introduction  of  Christianity  into  England. 

In  668,  we  find  a  canon  of  Theodore  Archbishop  of  Canter- 
bury, entitled  De  decimis  dividendis ;  and  in  743,  another  of 
Egbert  Archbishop  of  York ;  in  both  of  which,  after  the  estab- 
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lisliment  of  parish  churches^  we  find  it  oommanded^  in  nearly 
the  same  words^  that  **  the  priests  shall  receive  the  tithes  of  the 
people ;  that  they  shall  keep  a  written  account  of  the  names  of 
the  donors ;  and^  according  to  canonical  authority^  they  shall^  in 
the  presence  of  witnesses  fearing  Gkxi^  divide  these  tithes :  that 
they  shall  choose  the  first  part  for  the  ornament  of  the  church; 
the  second  for  the  poor  and  the  pilgrims ;  but  the  third  they 
shall  reserve  for  the  priests  themselves/'^  These  canons  were 
confirmed  by  (Elfric  in  970,'  who  specifies  the  repairs  qf  the 
church. 

In  960  we  find,  among  the  laws  of  Edgar,  a  distinct  reserva- 
tion of  the  third  of  the  tithe  possessed  by  laymen  to  the  use  of 
t}ie  church  which  had  churchyards;  and  likewise  a  direction 
that  church-shot  (cyricsceat)  should  be  paid  to  the  minster; 
thus  clearly  proving  that  this  first-fruit  offering  of  com  was  not 
designed  for  the  repairs  of  parish  churches. 

The  most  cogent  evidence,  however,  prior  to  the  Conquest,  is 
tmquestionably  the  positive  law  passed  by  the  Witenagemot  in 
the  reign  of  Ethelred  II.,  in  the  year  1014 : — 

''  And,  respecting  tithe,  the  king  and  his  witan  have  chosen  and 
enacted,  even  as  right  it  is,  that  the  third  part  of  the  tithe  which 
belongoth  to  a  church  shall  go  to  repair  the  church,  and  the  second 
part  to  Q-od's  servants,  the  third  to  &od's  poor,  and  to  poor  men  in 
slavery.'** 

The  church  here  did  not  only  mean  the  chancel.  The  follow- 
ing extract  from  the  Council  of  Enham  (sec.  36),  subsequently 
passed  in  the  same  reign,  and  in  the  king's  name,  directs  that 
the  application  of  the  money  shall  be  in  ^'  the  establishment  of 
oratories  and  hospitals  for  the  poor,  and  to  repairs  of  the  church, 
and  to  the  purposes  of  education,  and  to  purchase  food  and 
clothing  for  the  servants  of  God,  and  books  and  bells,  and  church 
vestments,  and  never  to  worldly  pomp  and  vain  glory.'' 

*  Wakins's  Concilia,  b.  i.  102;  also  MS.  in  Corp.  Chr.  Coll.  library, 
Cambridge,  sec.  xii. 

«  Wilkins's  Concilia,  b.  i.  253. 

^  "And  be  teodhun^e  se  cyng  and  his  witan  habbadh  gecoren  and 

gecweden,  ealswa  hit  nht  is,  tWt  thriddan  dsel  thsere  teodhunge,  the  to 

.  circan  gebyrige,  ga  to  ciricbote,  and  odher  dsel  tham  Godes  theowum, 

thridde  Godes  thearfum  and  earman  theowetlingan.    ^thelr.  YI.  s.  3." 

•^Schmid.  G^setze  der  Angel-Sachsen,  i.  132. 

u2 
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The  Anglo-Saxon  edicts  contain  another  proof  of  our  position 
<of  which  the  Latin  text  is  given  below),  from  the  council  of 
King  Edmund  in  London,  in  which  it  is  commanded  that  the 
churches  shall  be  kept  in  repair  out  of  the  episcopal  property. 

Coke  talks  about  the  "  approved  custom/'  in  his  time,  being  to 
charge  the  repairs  on  parishioners :  such  a  custom,  however,  the 
following  extract  will  at  once  prove  to  be  an  abuse  on  the 
original  custom,  which  was,  as  we  have  seen,  identical  in  time 
immemorial  with  the  law  of  the  land.  Wilkins's  Consilia  recites 
many  records  of  councils,  as  that  of  York,  a,d.  1195,  and  that  of 
Oxford,  A.D.  1222,  in  which  the  ecclesiastical  authorities  com- 
mand ^^that  the  decent  maintenance  and  reparation  of  the 
churches  should  be  provided  for  by  the  several  rectors  and  vicars 
out  of  their  revervues,  as  reason  dictates  and  approved  custom 
commands.^'  (vol.  i.  401 — 585.) 

Now,  both  of  these  periods  fall  within  legal  memory.  We 
must  pass  by  the  various  councils  and  synods,  which,  like  that 
of  Exeter,  a.d.  1287,  reproved  the  clerks  for  neglecting  the 
^' incumbentia^^  on  them,  among  which  repairs  are  specified; 
and  the  chartularies,  like  that  of  Abingdon,  which  afSxed  the 
sums  to  be  paid  from  the  tithe  for  this  purpose  ^  (all  of  which, 
as  we  have  proved,  had  the  full  force  of  law),  to  adduce  two 
more  proofs  wherewith  to  close  an  array  of  evidence,  to  go 
through  all  of  which  would  exhaust  the  patience  of  Old  Mor- 
tality himself.  The  first  is  from  no  less  an  authority  than  that 
of  the  Council  of  London,  in  which  the  clergy  in  convocation 
assembled,  in  1246,  narrate  to  the  pope  the  grounds  on  which 
they  beg  to  be  exempted  from  the  exactions  which  his  holiness 
had  caused  to  be  l3vied  upon  them,  in  aid  of  certain  expenses 
incurred  by  the  Holy  See.  They  allege,  among  many  other 
reasons,  ^^  that  if  no  deduction  be  made  for  expenses,  calculated 
at  a  sixth,  and  which  hardly  any  circumstances  have  ever  yet 
exempted  them  from ;  if  allowance  be  not  made  for  the  burdens 
of  the  church,  consisting  in  pensions,  procurations,  repairs, 
and  ORNAMENTS  OF  THE  CHURCH,  and  still  the  moiety  be  re- 
quired, the  clergy  will  be  unable  to  live  on  the  remainder,  and 
be  consigned  to  penury .^^ 

*  Vide  Historicfd  Eemarks,  p.  19. 
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The  last  testimony  we  shall  adduce  is  the  unwilling  one  oi 
landwood,  where  (writing  in  1433)  he  boldly  defends  the  abuse, 
then  become  a  consuetudo,  of  fastening  the  burden  of  the  repair 
^f  the  nave  on  the  parishioners.  This  testimony,  coming  from 
in  advocate  of  the  abuse,  is  irrefragable  evidence  of  the  *'  law,'* 
of  which  he  advocates  the  violation :  it  is  needless  to  remark 
that  it  likewise  sets  the  question  at  rest  as  to  the  repair  of  the 
nave  having  been  included,  in  the  previous  law,  in  the  charge 
on  the  church  revenues. 

"  This  repair  pertains  by  commoit  law  to  the  person  who  receives 
the  fourth  part  of  the  tithes,  which  was  originally  appropriated  to 
the  fabric  of  the  church,  and  therefore  pertains,  by  common  law,  to 
the  rector,  who  has  that  fourth  part,  and  NOT  TO  THE  PAEISH- 
10 NEBS.  Custom,  however^  transfers  the  burden  of  repairing  the 
nave  of  the  church,  and  sometimes  of  the  chancel  also,  upon  the 
parishioners,  as  is  sufficiently  well  known  in  many  churches  of  the 
city  of  London ;  akd  whebe  this  is  the  custom,  the  parishioners 
ought  to  he  compelled  to  observe  it." — Lindwood,  De  ArchdiaconiSy 
p.  62. 

The  churchwardens  of  Braintree  say  the  same.  They  like- 
wise think  that  the  parishioners  ought  to  be  compelled  to  observe 
this  custom.  But  they  are  not  so  candid  as  this  popish  prelate; 
he  admitted  that  the  contrary  was  the  law,  and  that  the  custom 
was  the  infraction.  Instead  of  maintaining  in  the  teeth  of 
history,  like  "  the  consciences  rightly  informed "  of  our  day, 
that  church-rates  were,  "  from  time  immemorial,^'  charged  on 
the  parishioners,  he  asserts  the  reverse,  and  advocates  the  com- 
pulsory extension  of  a  new  custom,  which  even  then  he  distinctly 
states  to  have  been  only  partially  enforced  (a.d.  1433).  But 
Lindwood  has  a  plea  for  the  enforcement  of  this  new  impost,  of 
which  its  present  advocates  are  bereft.  In  Lindwood's  time  the 
whole  people  were  churchmen,  and  all  profited  by  that  to  which 
they  were  compelled  to  contribute.  Nevertheless,  we  have  seen 
that  the  parishioners  resisted  the  impost. 

No  doubt  exists  that  after  this  the  parishioners  who  reAisedto 
make  the  repairs  were  punished  by  ecclesiastical  censures,  and 
if  need  be  by  excommunication ;  and  to  such  terrors  they  are 
still  amenable,  but  to  none  other.  The  fact  is  that  the  matter 
is  not  oogmsable  by  our  courts  of  law  at  all.     It  is  a  matter 
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purely  of   ecclesiastical    discipline.      As    Mr.   Baron  Martin 

observed : — 

"  In  the  reigns  of  King  Charles  I.  and  King  Charles  II.,  the 
Ecclesiastical  Courts  in  several  places  decided  that  the  churchwardens 
(done  could  make  a  rate,  when  the  vestry  refused ;  but  in  all  these 
cases  the  making  of  the  rate  and  its  validity  was  grounded,  and 
attempted  to  be  supported,  upon  the  supposed  authority  of  the 
churchwardens,  as  public  officers  of  the  parish  (who  were  alleged  to 
be  personally  responsible  in  regard  to  the  non-repairs  of  the  church), 
to  make  the  rate ;  and,  until  the  Braintree  cases,  it  was  never  sur- 
mised by  any  one  that  the  votes  of  the  minority  of  the  vestry  at  all 
aided  towards  its  legality.  This  supposed  power  of  the  church- 
wardens ex  officio  to  make  a  church-rate  has  been  on  several  occasions 
expressly  adjudged  to  he  contrary  to  law  hy  the  courts  at  Westminster^ 
and  it  is  stated  so  to  be  in  the  treatises  of  the  most  learned  writers 
on  ecclesiastical  law,  viz.  Gibson  and  Ayliffe ;  and  I  believe  no  autho- 
rity can  be  found — certainly  none  has  been  cited — that,  at  a  public 
meeting  called  to  impose  a  church-rate,  or  indeed  a  tax  of  any  kind, 
the  minority  of  the  meeting  may  vote  it  in  opposition  to  the  votes  of 
the  majority.  If  it  be  so  in  the  present  instance,  it  is  an  anomaly^ 
and  requires  a  clear  and  cogent  legal  authority  to  support  it." 

The  cases  of  Veley  v.  Burden  et  simlia  are  pleasant  attempts 
to  revive  the  fiscal  extortions  and  escapades  of  the  Stuarts.  They 
cost  Charles  I.  his  head^  and  are  quite  as  ill  suited  to  these 
milder  times.  It  would  no  doubt  be  highly  convenient  to  make 
out  a  liability  to  repair  parish  churches  incumbent  at  common 
law  on  parishioners.  But  if  this  common  law  exist,  how  comes 
it  that  it  cannot  be  enforced  at  common  law  ?  We  thought 
that  wherever  there  was  a  wrong,  there  was  a  remedy.  Here, 
however,  is  a  right  which,  according  to  this  test,  it  is  no  wrong 
to  resist.  How  is  this  ?  The  anomaly  is  formidable,  and  we 
see  no  other  escape  from  it  than  to  leave  ecclesiastical  laws  to 
ecclesiastical  jurisdiction.  We  cannot  consistently  uphold  Church 
rights  in  Common  Law  Courts,  and  ignore  Church  wrongs.  We 
had  better  leave  the  contumacious  people,  whose  contumacy  we 
uphold  and  whose  acts  we  pronounce  valid,  altogether  to  the 
courts  whose  laws  they  resist,  and  whose  penalties  they  alone 
incur.  The  malignants  of  Braintree  must  be  left  to  do  penance 
in  the  white  sheet,  or  undergo  excommunication,  or  any  othrar 
defunct  punishment  which  the  antique  Church  ordained ;  but 
we  humbly  protest  against  a  series  of  judgments  which  do, 
if  possible,  still  greater  outrage  to  reason,  and  bring  discredit 
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on  the  living  law  of  England^  by  declaring  legal  rights  which 
it  cannot  enforce^  and  by  upholding  the  validity  of  their 
violation  1 

The  attempt  to  enforce  church-rates  is  now  for  ever  at  an 
end.  If  churches  are  to  be  repaired^  we  must  have  some  law 
whereby  it  can  be  done.    None  now  exists. 

The  emei^ency  is  palpable;  the  duty  of  a  prompt  remedy 
imperative.  The  Gk>vemment^  fifteen  years  ago,  thus  appealed 
to,  anxious  to  restore  peace  where  discord  is  perilous  to  the  reli- 
gion  of  the  land,  and,  on  the  other  hand,  determined  that  the 
just  rights  of  the  Church  should  not  be  invaded,  proceeded  to 
investigate  the  case  of  the  claimants.  The  law  was  consulted : 
the  first  legal  authority  of  the  Crown,  the  then  Attorney- 
General  of  England,  Sir  J.  Campbell,  declared  that  the  impost 
in  question  is  not  a  charge  on  the  land  legally  appertaining  to 
the  Church,  and  that  there  existed  no  means  of  compelling  a 
parish,  by  law,  to  raise  a  rate  for  the  repairs  of  its  fabrics ;  that 
this  burden  was,  on  the  contrary,  originally  charged  on  the 
property  of  the  Church ;  and  that  on  the  accuracy  of  these 
opinions  he  did  not  hesitate  to  stake  his  character  as  the  legal 
adviser  of  the  Crown  I 

Coincidentally  with  a  position  which  manifestly  left  no  alter- 
native to  the  Government  but  that  of  relieving  the  people  from 
this  impost,  the  discovery  was  made  that,  by  an  improvident 
system  of  management,  at  least  three-fourths  of  the  produce  of 
a  bulk  of  Church  estates  has  been  lost  to  its  revenue :  the  amount 
thus  lost  was  found  to  be  upwards  of  three  times  that  of  the 
said  impost  on  the  claimants  for  relief:  Lord  J.  KusseU's  Bill 
of  1836-37  was  the  result.  Here  then  a  plain,  easy,  and  equita- 
ble adjustment  of  the  matter  is  presented  to  the  Government. 
Here  are  two  distinct  grievances  to  be  redressed ;  the  redress  of 
the  one  affording  the  means  of  remedying  the  other  !  What- 
ever might  have  been  the  fear  that  the  present  revenues  of  the 
Church  were  insufficient  to  the  additional  burden  of  its  repairs, 
is  now  whoUy  removed,  and  need  no  longer  be  weighed  against 
the  necessity  of  abolishing  a  grievance  formidable,  if  not  to  the 
peace  of  the  country,  at  least  to  the  interests  of  the  Church 
itself.    This  Church-rate  Bill  provided  that — 
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Church  tenants  might  either^  if  they  are  so  minded^  take  a 
new  lease  for  thirty-one  years,  at  a  rack  rent,  the  value  of  their  ex^ 
isting  lease  being  allowed  to  them,  or  buy  a  perpetual,  indefeasible 
ownership  in  the  land,  in  extent  equal  to  fee-simple,  by  making 
themselves  subject  to  the  payment  of  a  perpetual  rent,  varying, 
as  in  the  case  of  the  tithe-rents  in  the  Tithe  Bill,  with  the  price 
of  corn ;  this  rent  to  be  computed  with  reference  to  the  interest 
the  tenants  already  possessed  in  the  estate.  The  value  of  the 
estate  in  fee-simple  to  be  computed  at  twenty-five  years*  pur- 
chase ;  from  which  would  be  deducted  the  value  of  the  lease, 
which  the  tenant  now  has  calculated  at  the  rate  of  4  per  cent. ; 
lessees  for  lives  to  be  allowed  the  advantage  of  having  the  value 
of  the  lives  computed  from  the  Grovemment  tables,  by  which 
the  fullest  amoimt  wpuld  be  allowed  for  them.  The  value 
having  been  thus  ascertained,  the  rent  would  be  the  interest  of 
that  sum,  at  4  per  cent.,  subject  to  future  variation,  according  to 
the  price  of  com. 

This  will  best  be  understood  by  a  practical  illustration : — 
Assuming  the  rental  of  the  Church  property  let  on  renewable 
lease  to  be,  as  stated  in  1836,  by  the  Chancellor  of  the  Exche- 
quer, 1,323,000/.,  the  tenants'  share  of  it  is  represented  by  the 
difference  between  the  whole  rental  and  the  sum  which  they 
annually  pay  to  the  Church  on  an  average  for  fines,  which  is 
261,000/.  The  tenants'  annual  interest  is  therefore  represented 
by  the  difference  of  these  two,  or  a  rental  of  1,062,000/.  Sup- 
posing an  additional  sum  of  250,000/.  to  be  raised  by  the  sale 
of  reversions,  the  share  left  to  the  tenants  is  reduced  by  that 
amount  j  or  that  their  future  interest  will  be  represented  by  a 
rental  of  812,000/. ;  showing  a  reduction  of  about  24  per  cent. 

An  equivalent  for  this  reduction  will  be  given  by  the  increased 
value  of  the  estate,  which  the  tenants  will  then  possess  in  their 
portion  of  the  rental.  Thus,  suppose  a  tenant  to  have  a  church 
lease  worth  eighteen  years'  purchase  of  property  of  the  value  of 
100/.  per  annum,  the  saleable  value  of  that  lease  is  therefore 
1,800/.  By  the  additional  reserved  rent  amounting  to  24/.,  his 
leasehold  100/.  is  turned  into  a  freehold  of  76/. ;  which  being 
saleable  at  thirty  years'  purchase,  is  worth  2,280/.,  or  480/. 
more  than  before. 
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If^  howeyer^  any  lessee  should  prefer  to  enjoy  his  present 
estate^  lie  was  to  hare  the  option  of  suffering  his  lease  to  run 
on  for  the  whole  term  for  which  it  was  granted.  In  that  case 
the  ftinds  not  forthcoming  from  the  sale  of  the  reversion  would 
be  procured  by  selling  annuities  secured  on  those  lands^  and 
guaranteed  by  the  Government. 

A  fund  might  still  be  thus  realized  amply  sufficient  for  the 
repair  of  all  churches^  and  surplus  besides  for  the  endow- 
ment of  small  livings^  which  do  not  seem  to  be  likely  to  benefit 
much  by  the  redundancies  of  certain  episcopal  incomes. 


Art.  III.— the  PRESENT  STATE  OF  THE  MATRIMO- 
NIAL LAW. 

IT  is  not  our  intention  (for  the  present  at  least)  to  advert  to 
the  lately  published  Report  of  the  Commissioners  on  Divorce^ 
or  to  call  attention  to  its  shortcomings  and  incuria ;  it  is  our 
intention  only  to  offer  a  few  observations  upon  a  point  which 
formed  no  part  of  the  task  imposed  upon  those  gentlemen^  viz.^ 
the  process  called  restitution  of  conjugal  rights.  Under  this 
quaint  name  lies  a  power  in  the  matrimonial  court  to  compel  a 
recalcitrant  husband  or  wife  to  return  to  cohabitation ;  i.  e,,  in 
the  words  of  Blackstone^  '^  If  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.'' ^ 

The  authorities  for  this  jurisdiction  are,  of  course,  to  be 
traced  to,  and  found  in,  the  canon  law.  The  following  ex- 
cerpta  from  the  celebrated  Sanchez  will  show  this  clearly  enough. 
In  the  first  place,  that  great  Jesuit  says — 

"  Cohabitandi  obligatio  oritur  ex  ipsa  contractus  conjugalis  natur^. . . 
Potest  judex  ecclesiasticus  censuris  at  invocato  seculari  auxilio  con- 
juges  ad  cohabitandum  compellere,  at  vi  adducere  conjugem  qui 
separatus  est.  Ad  restitutionem  plenariam  debet  ecclesiastica  censura 

^  Blackstone's  Commentary,  b.  iii.  ch.  7. 
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compelli. . .  Idemque  dioendum  est  fii  alter  conjux  in  eodem  thoro 
et  mensa  renuat  esse/'  ^ 

The  Spanish  Jesuit  does  not  deign  to  state  the  theory  upon 
which  his  far-seeing  order  considered  this  law  to  be  founded ; 
but  this  deficiency  is  amply  supplied  by  that  distinguished  legal 
optimist  Lord  Stowell.  The  often-quoted  case  of  Evans  v.  Evans, 
in  a  passage  of  great  superficial  beauty  and  elegance,  reveals 
to  us  what  a  judge  of  the  past  century  thought  upon  this 
subject:* — 

"  The  law  has  said  that  married  persons  shall  not  be  legally 
separated  upon  the  mere  disinclination  of  one  or  both  to  cohabit 
together.  The  disinclination  must  be  founded  upon  reasons  which 
the  law  approves,  and  it  is  my  duty  to  see  whether  those  reasons 
exist  in  the  present  case.  To  vindicate  the  policy  of  the  law  is  no 
necessary  part  of  the  office  of  a  judge ;  but  if  it  were,  it  would  not 
be  difficult  to  show  that  the  law  in  this  respect  has  acted  mth  its  usual 
wisdom  and  htima/n/ity  ;  with  that  true  wisdom^  and  that  real  humanity, 
that  regard  the  general  interests  of  mankind.  For  though  in  par- 
ticular cases,  the  repugnance  of  the  law  to  dissolve  the  obligations  of 
matrimonial  cohabitation  may  operate  with  great  severity  upon  in- 
dividuals, yet  it  must  be  carefully  remembered,  that  tne  general 
happiness  of  the  married  life  is  secured  by  its  indissolubility.  "When 
people  understand  that  they  must  live  together,  except  for  a  very  few 
reasons  known  to  the  law,  they  learn  to  soften  by  mutual  accommo- 
dation that  yoke  which  they  know  they  cannot  shake  off;  they 
become  good  husbands  and  good  wives  from  the  necessity  of  remaining 
husbands  and  wives ;  for  necessity  is  a  powerful  master  in  teaching 
the  duties  which  it  imposes.  If  it  were  once  understood  that  upon 
mutual  disgust  married  persons  might  be  legally  separated,  many 
couples  who  now  pass  through  the  world  with  mutual  comfort,  with 
attention  to  their  common  ofiispring  and  to  the  moral  order  of  civil 
society,  might  have  been  at  this  moment  living  in  a  state  of  mutual 
unkindness,  in  a  state  of  estrangement  from  their  common  offspring, 
and  in  a  state  of  the  most  licentious  and  unreserved  immorality. 
In  this  case,  as  in  many  others,  the  happiness  of  some  individuals 
must  be  sacrificed  to  the  greater  and  more  general  good." 

This  quotation  embodies  all  that  can  be  advanced  in  favour  of 
the  process  of  restitution  of  conjugal  rights.  At  the  same  time, 
the  modem  reader  (for  sixty-three  years  have  elapsed  since  the 
delivery  of  that  judgment,  and  we  sincerely  hope  with  an  in- 
crease of  common  sense  and  equity)  will  see  instantly  that  the 
learned  judge^s  reasoning  is  what  "everybody  applauds  and 

^  Disputationes  de  Sancto  Matrimonii  Sacramento,  lib.  ix.  Disput.  4 
3  1  Hagg.  Cons.  Eep.  36. 
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everybody  finds  not  to  be  true,  the  moment  he  examineB  his  own 
breast^  or  the  records  of  human  feeling/^  ^ 

With  this  argument  of  Lord  Stowell,  therefore,  it  is  quite 
possible  that  a  plain  and  straightforward  thinker  may  feel  far 
from  being  satisfied,  and  such  a  person  may  consider,  after 
all  has  been  said,  that  the  law  on  this  point  imperatively 
requires,  and  would  be  benefited  by,  a  revision.  In  the  first 
place,  the  proceeding,  if  we  regard  its  origin  and  early  advocates, 
belongs  to  the  confessional  and  the  confessional  only.  The 
allusion  to  the  concubitus,  made  by  Sanchez,  reeks  of  that 
tribunal  or  its  judicial  equivalent,  the  oath  ex  officio ;  for  the 
one  or  the  other  only  could  prove  such  a  dereliction  of  conjugal 
duty.  The  Roman  civil  law  knew  no  such  principle,  and  all 
Protestant  states  save  our  own  have  rejected  it. 

The  apparent  inconsistency,  but  real  spirit  of  compromise  of 
the  English  mind,  has  been  a  subject  of  remark  since  England 
has  attracted  the  attention  of  the  world.  Nowhere  is  this  more 
observable  than  in  our  system  of  matrimonial  law ;  which,  con- 
trary to  evangelical  freedom,  retains  the  doctrine  of  the  per- 
petuity of  marriage,  under  all  circumetances,  and  along  with  it 
the  absurd  and  abhorrent  form  of  proceeding  which  we  are  now 
commenting  upon.  It  would  seem,  that  though  our  refgrmation 
removed  many  abuses,  our  reformers  themselves  were  too  in- 
sufficiently reformed  to  be  able  perfectly  to  accomplish  their 
great  task,  and  they  accordingly  retained  a  vast  number  of 
incongruities  and  absurdities,  which  our  present  enlightenment 
would  have  cast  off.  We  cannot  be  surprised  to  find  that  the 
"  fieformatio  Legum'^  approves  of  the  present  proceeding  i^  but 
it  must  be  observed,  that  in  the  same  department  of  that  work, 
its  learned  compilers  have  interfered  still  further  with  the 
privacy  of  domestic  life  by  commanding  all  married  women 
"  ut  propriis  uberibus  infantes  alant.'^' 

The  theory  of  Lord  StoweU  is  fallacious,  as  being  incapable 
of  meeting  the  exigences  of  perverse,  chequered,  and  feeble 
every-day  himianity ;  and  we  cannot  therefore  be  surprised  to 
find  that  our  married  fellow  creatures  occasionally  seek  a  refuge 

*  See  Hobhouse's  UTotes  to  the  Fom^  Canto  of  Ohilde  Harold. 
^  De  Matrimonio,  cap.  zi.  '  Ibid,  cap.  xiii. 
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from  each  other's  infirmities  and  incompatibilities  of  temper  by 
a  mutual  resolution  to  live  apart.  When  that  resolution  has 
been  made^  the  common  law  steps  in  and  aids  the  parties  to 
contrive  such  an  agreement  as  will  effectuate  their  wishes ;  and 
when  that  an  agreement  had  been  realized^  the  same  law  re- 
cognises and  supports  the  separation  which  has  been  the  subject 
of  the  contract. 

But  this^  unhappily  for  the  English  worlds  is  not  sufficient. 
There  is  a  superior  law,  which  overrides  all  these  contracts,  with 
whatsoever  solemnities  they  have  been  made.  The  matrimonial 
law  steps  in  and  renders  them  invalid  and  useless : — 

"Even  though  a  deed  of  separation,"  says  Sir  Herbert  Jenner 
Eust,  "  should  be  entered  into,  either  party  may  recede  from  that 
agreement,  and  call  upon  the  other  to  perform  the  duties  and  obli- 
gations of  the  marriage  contract.  The  Ecclesiastical  Courts  of  this 
country  pay  no  attention  to  deeds  of  separation,  but  pronounce  when 
required  for  the  restitution  of  conjugal  rights."^ 

This  is  all  well  enough  in  theory,  but  the  practitioners  and 
the  friends  of  the  parties,  who  see  not  merely  the  surface  of 
things,  like  the  Court,  but  look  beneath  it,  know  that  no  party 
haB  ever  been  compelled  hy  judicial  process  to  perform  the  duties 
and  obligations  of  the  marriage  contract.  The  infirmity  of  nature 
has  ever  rebelled  against  such  compulsion.  All  that  the  courts 
can  do  is  to  compel  a  living  together  of  the  parties  under  the 
same  roof;  and,  in  the  wife^s  case,  alimentation  also.  The 
English  Courts  have  long  since  repudiated  the  possession  of  any 
other  power.  No  married  person  of  either  sex  can  invoke  the 
aid  of  the  Courts  further  than  to  compel  a  bare  and  ungenial 
cohabitation  in  the  same  house.  The  concubitus  is  left  by  the 
courts  to  the  consensual  resolution  of  both  parties.^ 

This  right  on  either  side  to  compel  a  restitution  of  conjugal 
rights,  is  considered  in  law  to  belong  only  to  an  applicant 
untainted  by  any  charge  which  the  defendant  may  allege  and 
prove  in  bar  to  the  suit. 

What  is  a  bar  it  will  now  be  necessary  for  us  to  see.  In 
fiarlee  v.  Barlee,*  Sir  John  Nichol  laid  it  down  that  "  the  only 

^  2  Eobertson's  Eep.  266. 

»  Orme  v.  Onne,  2  Add.  384 ;  Forster  v.  Forster,  1  Hagg.  Cons.  Eep.  184. 

3  1  Add.  305.  ^^  ^ 
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lawfiil  cause  for  withdrawing  is  the  craelty  or  adultery  of  the 
other  party/'  Two  years  after^  in  Molony  v.  Molony,^  we  find 
it  aflBrmed,  though  it  does  not  clearly  appear  whether  by  the 
counsel  in  the  case  or  by  the  reporter,  ^'  as  a  commonly  received 
maxim,  departed  from  in  no  single  instance,  that  facts  pleaded 
in  bar  to  a  suit  for  restitution  are  such  only  as  upon  proof  will 
entitle  the  party  who  pleads  them  to  a  sentence  of  separation, 
such  sentence  being  prayed ;"  and  the  above-mentioned  dictum 
is  relied  upon  as  the  authority.  It  thus  might  seem  to  follow, 
that  if  the  Court  cannot  grant  a  divorce,  it  must  decree  restitu- 
tion. But  this  is  not  so;  the  Court  often  shuffles  out  of  its 
logic,  having  hit  upon  the  singular  principle,  that  less  proof  is 
required  to  bar  an  application  of  this  kind  than  to  found  a 
divorce.  In  Molony  v.  Molony,*  the  Court  seemed  not  inclined 
to  press  the  principle  so  far;  for  it  admitted  an  allegation 
pleading  that  the  wife  was  too  delicate  to  leave  her  room,  far 
less  to  travel  to  Ireland,  her  husband,  who  sued,  having  no  fixed 
residence  except  in  the  coimty  of  Dublin, ''  but  without  pledging 
itself  to  the  efifect  of  the  fieuits  pleaded  as  a  bar,  either  wholly  or 
in  part,  to  the  sentence  prayed.'' 

This  point,  however,  was  clearly  brought  before  the  Court  of 
Appeal,  and  the  same  principle  was  distinctly  laid  down  by 
that  Court  in  Moore  v.  Moore.' 

In  this  case  an  allegation  of  the  husband  was  admitted  in 
bar  to  the  wife's  libel  for  restitution,  though  pleading  the  same 
facts  and  circumstances  which  he  had  alleged  in  an  allegation 
in  a  suit  theretofore  brought  by  him  for  divorce,  and  which 
allegation  had  been  rejected  as  insufficient.  Dr.  Lushington, 
in  delivering  the  judgment  of  the  Court,  said  : — 

"Their  lordships  offer  no  opinion  whatever  as  to  whether  that 
allegation  was  or  was  not  properly  rejected  in  the  court  below ;  but, 
assuming  it  to  have  been  properly  rejected,  they  then  are  of  opinion 
that  there  is  a  wide  distinction  when  an  allegation  of  a  similar  tenor  is 
offered,  in  a  case  where  the  wife  commences  a  suit  for  the  restitution  of 
eonjtigal  rights.** 

Dr.  Lushington  went  on  to  say : — 

"  And  here  I  may  observe,  it  is  not  necessary  for  the  Court,  in  the 
present  stage  of  the  proceedings,  to  decide  the  point  litigated  at  the 

»  2  Add.  263.  »  Ibid.  *  7  Monthly  Law  Magaaine,  53. 


ZSb  The  Present  state  of 

bur,  Triiether  this  allegation,  if  proved,  wonld  or  would  not  be  su£5- 
cient  to  justify  this  Court  in  pronouncing  a  sentence  of  separation, 
or  merely  considering  it  as  a  bar ;  for  in  the  present  suit,  if  good  for 
either  purpose,  it  cannot  be  rejected.  The  true  distinction  I  e^pre- 
hend  to  he,  that  the  very  same  facts,  the  very  same  circumstances,  which 
are  admissible  hy  way  of  defence  in  a  suit  for  the  restitution  of  conjugal 
rights,  may  not  he  student  to  authorize  the  husband  in  proceeding 
originally  to  a  suit  for  sepa/ration  by  reason  of  the  alleged  adultery  ; 
and  I  may  further  observe,  that,  for  the  purpose  of  considering  the 
admissibility  of  this  allegation,  and  no  other  purpose  whatsoever,  this 
Court,  and  aU  other  Courts  similarly  constituted,  are  in  the  habit  of 
assuming  facts  capable  of  proof  to  be  true.  We  are  aU  of  opinion, 
that  if  the  facts  stated  in  the  articles  to  which  I  more  particularly 
refer  should  be  established  by  proof,  they  are  of  importance  in  the 
cause,  either  to  entitle  the  husband  to  a  separation,  or,  at  least,  to  bar 
the  wife  from  obtaining  her  decree.  And  it  must  be  recollected,  if 
this  allegation  be  whoUy  rejected,  the  inevitable  consequence  is  this, 
that  the  Court  will  be  under  the  necessity  of  pronouncing,  if  the 
marriage  be  proved,  that  the  wife  is  entitled  to  return  back  to  cohabit 
with  her  husband ;  and  we  must  enforce  it  by  pronouncing  him  in 
contempt.  Their  lordships,  therefore,  are  of  opinion  that  the  allega- 
tion generally  is  admissible." 

In  Chesnutt  v,  Chesnutt  (a  case  of  restitution  brought  by  the 
husband  against  the  wife,  before  Dr.  Lushington,  as  ChaneeUor 
of  London,  on  the  11th  July,  1849,  but  unreported),  where 
criminal  suspicions  had  been  thrown  upon  the  husband,  but 
without  legal  proof  of  the  facts  imputed,  the  Court,  feeling  its 
humanity  interested,  in  order  to  protect  the  wife,  deferred  its 
sentence,  and  the  case  has  never  been  determined. 

Again,  in  another  respect  the  Court  has  not  acted  up  to  the 
rigid  principle  supposed  to  be  laid  down  in  the  case  of  Barlee 
V.  Barlee.  In  Denniss  v.  Denniss,  Lord  Stowell  laid  it  down,  that 
'^  the  wife^s  adultery*^  (although  in  respect  thereof  the  husband^s 
right  to  a  divorce  was  barred  by  his  own  connivance  therein) 
"  would  be  sufficient  to  uphold  the  Court  in  resisting  any  suit 
for  restitution  of  conjugal  rights  on  her  part.'^^  It  will  be 
easy  to  show  the  direct  working  of  this  law  by  a  few  cases. 

^  2  Eoberts,  268,  note.  This  point,  however,  has  never  been  deeided ; 
and  it  would  appear  from  the  arguments  of  the  counsel  in  Denniss  v, 
Denniss,  that  it  is  doubtful.  At  all  events  the  Canon  Law  is  not  so 
eq^mtable.  '*  Quod  si  notorium  est  mulierem  ipsam  adulterium  com- 
misisse,  ad  earn  recipiendam  preefatus  vir  cogi  non  debet,  nisi  constaret 
ipsum  cum  alia  adulterium  commisisse." — Quoted  by  Harfcisch,  Hand- 
buch  des  in  Deutschland  geltenden  Eherechts,  §  319,  p.  341. 
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In  Tayler  v.  Tayler/  the  wife  sued  the  husband  for  restita* 
tdon^  and  he  pleaded  in  bar^  '^  that  she  had  brought  a  charge  of 
adultery  against  him ;  and^  though  well  knowing  it  was  entirely 
deyoid  of  foundation,  had  refused  to  retract  it/' 

A  letter  from  the  wife  was  proved,  affirming  ''that  the  recent 
discovery^'  (of  the  pretended  adultery)  *'  had  obhterated  from 
her  mind  all  feelings  of  affection  and  regard/'  The  husband's 
counsel  stated  the  object  of  the  suit  was  to  extract  a  larger 
aUowance  from  the  husband.  The  husband  was  obliged  to  take 
the  wife  back  again,  though,  on  their  separation,  he  had  pre- 
Tiously  made  her  a  liberal  allowance. 

In  Connolly  v,  ConnoUy,*  a  reverend  renegade,  having  per- 
suaded his  wife  to  become  first  a  Bomanist,  and  next  a  nun, 
suddenly  turned  roimd,  and  applied  to  the  Court,  under  such 
circumstances,  to  force  a  re-cohabitation — i.  e.,  in  other  words, 
to  assist  him  in  perpetrating  a  moral  outrage  on  his  wife. 

The  recent  lamentable  case  of  Hakewill  v.  HakewiU  more 
dearly  shows  how  a  woman  with  a  pestilent  temper  and  tongue 
could  find  legal  means  more  than  adequate  to  persecute  and  dis- 
tract an  exemplary  husband;  and  the  case  of  Story  v.  Story,  on 
the  other  side,  is  a  good  proof  that  a  pugnacious  and  litigious 
husband  could,  by  virtue  of  his  unamiable  qualities,  laugh  at 
and  elude  a  solemn  decree  of  a  Court.  These  two  short  cases 
were  reported  in,  and  are  doubtless  familiar  to  the  readers 
of  the  Times  newspaper. 

But,  supposing  that  the  Matrimonial  Court  should  not  inter- 
fere and  compel  cohabitation,  there  are  necessarily  many  difficul- 
ties attending  the  status  of  parties  thus  insufficiently  ratified  by 
the  law. 

These  same  difficulties  have  brought  about  a  dilemma,  by  the 
operation  of  which  the  husband  is  not  sufficiently  protected 
against  his  wife's  creditors,  should  she  contract  debts  after  the 
execution  of  a  deed  of  separation ;  nor  are  the  wife's  creditors 
folly  and  properly  protected  against  the  wife,  in  the  event  of  the 
husband's  non-liability  in  respect  of  such  debts. 

These  are  two  gross  evils  resulting  from  this  state  of  the  law : 

^  5  Monthly  Law  Magazine,  301.  ^  2  BobeH,  201. 
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for  the  husband  is  bound  to  prove^  in  answer  to  a  creditor's 
action^  that  he  has  made  his  wife  an  adequate  payment  for  her 
support.  If  he  can  prove  this,  the  creditor  is  non-suited; 
and  the  wife,  though  living  separate  from  and  with  the  con- 
sent of  her  husband,  and  having  a  suj£cient  allowance  for  her 
support,  is  not  liable  to  be  sued. 

The  form  of  proceeding  which  we  have  described,  is  imbued 
with  that  antique  and  misdirected  spirit  of  legislation  which 
loved  to  interfere  if  not  to  tyrannize  in  all  things,  great  and 
small ;  that  spirit  which  in  the  same  breath  could  dictate  the 
precise  religious  tenets  which  men  should  hold,  and  give  specif 
directions  respecting  the  lactation  of  infants.^ 

The  theory  upon  which  the  proceeding  is  based,  is,  as  we  have 
intimated,  impossible  in  the  state  of  general  society,  and  there- 
fore fallacious.  It  is  adapted,  if  adapted  at  aQ,  to  small  and 
priest-ridden  communities,  where  alone  it  could  have  a  chance  of 
being  effectually  carried  out.  Accordingly,  the  practice  of 
modem  times  in  attempting  to  effectuate  it,  has  resulted  in  a 
modification,  and  therefore  a  refutation  of  the  priestly  theory. 
The  Courts  now  only  profess,  as  we  have  seen,  to  compel  cohabu 
tation  without  concubitus ;  and  this  disavowal  of  a  power  which 
Sanchez  prominently  claims,  admits  everything. 

But  any  attempt  to  regulate  by  judicial  process  the  correla- 
tion of  husband  and  wife  within  their  own  domestic  adyta, 
must  always  be  abortive  as  regards  its  pretended  object.  In 
its  indirect  working,  however,  such  interference  may  and  is 
frequently  productive  of  unspeakable  misery. 

The  provinces  of  law  and  morality  are  not  conterminous ;  and 
granting  that  the  voluntary  separation  of  married  persons  is  an 
immorality  as  being  a  breach  of  the  marriage  vow,  at  the  same 
time  it  is  an  immorality  to  which  the  law  is  wholly  inapplicable 
in  its  legitimate  capacity,  viz.,  as  a  corrective;  for  the  law 
admittedly  can  never  give  back  that  lost  confidence  and  affection 
which  produced  the  estrangement  and  separation. 

Why,  then,  should  the  English  law,  in  a  rational  age, 
which  tolerates    where    no    human  provision  can   reform   or 

^  See  the  Beform.  L.  L.  for  this  Bingular  juxtapositioii  of  laws. 
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find  a  care^  offer  a  pretended  remedy^  and  that  too^  in  a  form 
80  offennve  that  it  defeats  the  object  of  the  law  itself. 

The  proceeding  is  against  the  theory  of  marriage  itself,  which 
requiring  consent  for  its  creation,  must  need  it  quite  as  much  for 
its  maintenance;  and  the  experience  of  common  life  proves  that 
congeniality  of  temper  is  the  only  condition  under  which  two 
persons  can  live  together  without  a  moral  conflagration.  It  is, 
moreover,  in  effect  j^ro  sabiie  amma,  and  therefore  inquisitorial 
and  repugnant  to  the  free  principles  of  Protestantism. 

Let  the  Courts,  therefore,  be  compelled  to  give  up  their  high- 
flown  pretensions,  though  they  be  adorned  with  the  specious  elo« 
quence  of  Lord  Stowell,  for  it  must  be  remembered  ^^hcD  nugtB  seria 
ducent  in  mala  J'  Let  them  only  profess  to  do  what  they  really 
can  do  in  the  way  of  good,  viz.,  enforce  a  sufficient  alimentation 
in  the  wife's  case,  and  leave  the  husband  alone.  Practically, 
except  where  one  party  wishes  to  persecute  another  (as  we  have 
seen),  the  suit  leads  to  this  plain,  simple  result ;  and  so  gene- 
rally is  it  the  case,  that  except  amongst  those  who  are  skilled  in 
Sanchez  and  his  mysteries,  it  is  regarded,  when  it  has  been 
instituted  by  the  wife,  as  a  proceeding  for  a  separate  mainte- 
nance, the  common  sense  of  our  countrymen  in  this  attri- 
buting more  rationality  to  the  English  law  than  it  can  really 
claim. 

The  law  should  be  reformed  thus :  what  is  now  done  by  the 
consent  of  two  sensible  though  alienated  people,  should  be  done 
by  the  Court. 

The  provision  for  the  wife  being  thus  ratified  and  shown  to 
be  sufficient,  should  be  a  bar  to  claims  of  creditors  against  the 
husband ;  and  a  wife  thus  legally  alimented,  should  lose  her 
protection  of  a  feme  covert,  and  be  liable  for  debts  which  she 
may  contract  during  her  separation,  so  long  as  her  alimony  or 
separate  allowance  is  duly  paid.  A  separation  which  the  law 
should  thus  tolerate  would,  by  keeping  away  all  that  might 
foment  discord,  and  by  softening  through  distance  the  harsh 
traits  of  either  party,  have  a  far  better  chance  of  bringing 
about  a  moral  change  in  those  parties,  and  an  eventual  reunion 
between  them,  than  the  present  papistical  engine  of  persecution, 
wliich  only  throws  coals  of  fire  on  a  flame  already  raging. 

VOL.  L.  NO.  CI.  X 


284  The  Statute  Law  Commission : 

All  that  we  suggest  has  been  done  long  since  beyond  the 
border.  The  law  of  Scotland,  which  it  has  been  much  the 
fashion  of  late  years  to  abuse  without  discrimination,  but  which 
has  more  than  its  share  of  good  sense  and  justice^  assimilates 
'^  withdrawing  from  or  turning  a  wife  out  of  doors ''  to  stBvitia  ; 
and  in  such  a  state  of  circumstances  the  Commissaries  ^^  autho- 
rize a  separation  a  mensd  et  toroy  and  give  a  separate  aliment  to 
the  wife  suitable  to  her  husband^s  estate,  from  the  time  of  the 
separation  until  either  a  reconciliation  or  a  sentence  of  divorce."  * 
By  the  same  law,  wilful  desertion  protracted  beyond  the  period 
of  four  years,  founds  a  decreet  of  divorce,  by  which  the  marriage 
is  annulled.  Thus,  in  either  case  the  injured  party  has  a  full 
and  eflfectual  remedy.* 


Aet.  IV.— THE  STATUTE  LAW  COMMISSION:  ITS 
COMPOSITION  AND  PROCEEDINGS. 

1.  Eeport  of  Mr.  Bellenden  Ker  to  the  Lord  Chancellor,  on  the  Pro- 

ceedings of  the  Board  for  the  Revision  of  the  Statute  Law. 

2.  Notes  and  Minutes,  by  Mr.  Brickdale. 

3.  Joint  Minute,  by  Mr.  Anstey  and  Mr.  Rogers. 

4.  Minute,  by  Mr.  Anstey. 
6.  Minutes,  by  Mr.  Rogers, 

6.  Papers,  by  Mr.  Coode,  on  the  Operation  of  Statutes  and  its  Registry ; 
on  the  Digestion  of  the  Statute  Law,  on  its  Consolidation,  and  on  the 
Form  of  Amendments. 

IT  is  with  feelings  of  the  deepest  pain  and  mortification  that 
we  have  perused  the  papers  of  the  Statute  Law  Commission. 
They  threaten  anotKer  addition  to  the  long  list  of  failures  in 
this  walk  of  enterprise.  Nearly  twenty  years  ago,  matters  had 
arrived  at  the  state  in  which  they  are  now  represented  by  the 
majority  of  these  reports.     Since  that  time  there  has  been  much 

»  Erskine's  Institutes,  b.  i.  tit.  6,  §  13.  '  Ibid,  §§  20,  24. 
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useful  effort  in  the  aanie  direction,  and  nnmerons  exemplifica- 
tions of  that  effort  in  the  Statute  Book^  in  the  Parliamentary 
Papers,  and  in  the  public  prints^  of  which  these  papers  give  very 
inadequate  illustration^  either  in  statement  or  in  the  suggestions 
which  they  offer. 

In  shortj  it  is  dear  that  some  of  the  workmen  employed  in 
this  task  have  had  (mnparatively  little  knowledge  of  preceding 
efforts. 

Before  the  Commismon  started,  everybody  knew  the  evil  in 
its  general  aspects.  But  the  questum  was,  and  is,  what  is  to  be 
done ?  In  what  manner  is  it  to  be  done?  By  what  personal 
agencies  is  it  to  be  done?  Within  what  probable  time  is  it  to 
be  done  ?  and,  when  done,  by  whom  is  the  work  to  be  sanctioned 
and  estaUished,  or  introduced  and  supported  in  Parliament  ? 

The  papers  of  the  Statute  Law  Commission  have  merit  of 
different  kinds,  but  the  result  is  a  total  difference  of  opinion  in 
the  body.  With  the  exception  of  Mr.  Coode,  the  commissioners 
do  not  rise  to  the  height  of  the  argument ;  and  the  chief  commis- 
sioner is  quite  beneath  it.  We  have  been  at  pains  to  eliminate 
the  matter  embraced  by  these  desultory  papers ;  and  the  result 
is  a  series  qi  questions  submitted  to  the  Chancellor,  of  the 
materials  for  judging  of  which  his  assistants  «s  a  body  give  him 
but  scanty  allowance.  Indeed,  they  would  seem  to  refer  back 
to  him  the  questions  which  he  had  appointed  them  to  solvet 
Instead  of  collecting  past  efforts,  and  selecting  from  them  ex- 
amples of  the  methods  to  be  pursued,  they  propound  doubts 
and  difficulties,  with  an  expression  of  their  disposition  to  do 
whatever  he  may  please. 

The  B>^ort  of  the  Chief  Commissioner  is  singularly  deficient 
It  is  loose  and  gossipy :  so  loose  and  gossipy^  and  wandering 
hither  and  thither,  that  no  power  on  earth  can  extract  from  it  a 
definite  purpose,  still  less  such  particulars  as  are  requisite  to 
famish  the  Chancellor  with  the  means  of  propounding  to  the 
Treasury  and  to  Parliament  a  plan  so  specific  as  to  justify  those 
anthorii^es  in  incurring  the  expense  of  the  effort.  The  recollec- 
tion of  pust  waste  of  means  will  necessarily  inculcate  caution  in 
the  adoption  of  another  scheme,  which  is  not  more  promising 
than  the  rest. 

x2 
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Documents  of  this  nature  should  have  been  distinguished'  hy 
the  closest  method  and  the  most  expHcit  recommendations^ 
supported  by  grounds  and  reasons  well  considered  and  well 
stated.  In  shorty  the  matter  should  have  been  so  clearly  pre- 
sented as  to  enable  the  public  and  Parliament^  as  well  as  the 
Chancellor^  to  pronounce  upon  the  comparative  merits  of  the 
different  schemes  without  further  investigation.  We  looked  to 
the  labours  of  that  eminent  jurist,  Mr.  Bellenden  Ker,  who 
presides  over  this  Commission,  for  this  elucidation.  We  confess 
that  we  can  discover  only  the  completest  evidence  of  his  unfit- 
ness for  the  task  which  he  has  undertaken,  or  the  most  culpable 
want  of  pains  in  the  discharge  of  that  task. 

Not  only  was  it  necessary  that  the  Chancellor  should  have 
been  enabled  to  vindicate  the  position  which  he  had  so  chival- 
rously undertaken  by  a  more  particular  assignment  of  the 
details  of  his  plan,  but  it  should  have  been  so  well  and  so  fully 
stated,  that  intelligent  workers  might  have  sat  down  to  the  task 
with  the  benefit  of  some  guidance.  Now,  no  workman  could 
trace  out  any  practical  course  to  be  pursued  by  him  in  consoli- 
dating the  law,  or  in  taking  any  other  step  adverted  to  by  the 
Chief  Commissioner,  by  the  means  which  they  affoid. 

Mr.  Coode^s  papers  do  indeed  supply  a  most  able  exposition 
of  the  methods  to  be  pursued ;  and  his  papers,  in  fact,  constitute 
the  best  part  of  the  report.  They  are  full  to  overflowing  of 
suggestion.  The  whole  doctrine  is  most  admirably  expounded ; 
but  they  need  detailed  illustrations  and  examples,  and  give  no 
scheme  or  plan  for  future  operations  in  their  scope,  or  in  any 
given  direction.  The  other  Commissioners  are  evidently  intelli- 
gent persons  and  able.  Mr.  Chisholm  Anstey  is  learned  in  old 
statute  law ;  Mr.  Brickdale  is  conscientious,  frank,  and  judicious ; 
and  Mr.  Warrington  Rogers,  clever ;  but  we  must  demur  to  the 
examples  of  analytical  power  which  they  have  shown :  their 
table  of  statutes  affords  the  most  unfavourable  illustration,  and 
requires  to  be  canvassed  by  criticism  approaching  the  severe. 
A  body  of  consolidated  law,  following  such  a  scheme  or  analysis, 
would  place  us  under  the  very  feet  of  the  jurists  of  the  whole 
world;  ani  would  be  wholly  inexcusable,  because  better  are 
extant  among  us. 
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We  may  say  that,  as  far  as  we  can  collect,  the  Commissioners 
are  not  agreed  as  to  any  plan.  Mr.  Brickdale  thinks  the 
Common  Law  and  Statute  Law  should  be  digested  together; 
Mr.  Sogers  and  Mr.  Anstey  are  in  favour  of  the  humbler  process 
of  expui^ting  the  statutes ;  and  Mr.  Coode  proposes  a  systematic 
consolidation  of  the  Statute  Law,  without  attempting  a  perfect 
code. 

Our  impression  of  the  matter  is,  that  the  abilities  of  all  the 
junior  Commissioners  are  lost  or  enfeebled  by  the  incapacity  of 
the  Chief  Commissioner ;  and  to  this  conclusion  we  are  led  by 
the  irrelevant,  indecisive,  and  inconsistent  character  of  the 
documents  which  bear  his  name.  We  trust  that  they  will  receive 
some  attention  from  the  legal  members  of  both  Houses  of  Par- 
liament, whose  profession  is  discredited  in  the  eyes  of  aU  jurists 
by  such  a  production.  We  must  remember  that  the  labours  of 
the  Commission  of  which  Mr.  Bellenden  Ker  was  a  member,  have 
cost  the  country  a  very  large  sum  of  money  (48,000/.),  and  that 
little  or  no  result  has  been  reaped  from  them.  The  same  dila- 
toriness  and  inefficiency  ought  not  to  be  permitted  to  balk  anew 
attempt,  and  the  House  of  Commons  should  subject  Mr.  Ker 
to  the  ordeal  of  a  searching  interrogation  before  they  allow 
him  to  have  the  control  of  measures  which  must  entail  ex- 
pense and  may  involve  defeat,  or  at  least  a  long  protraction  of 
the  fruition  of  efforts  which  all  pant  for. 

It  is  no  matter  to  say  that  the  Commission  costs  only  3,400/. 
a  year,  or  with  incidents,  400/.  a  month.  Time  is  our  fortune, 
and  it  is  being  wasted,  and  it  may  be  that  failure  is  involved  in 
conducting  so  large  an  imdertaking  by  means  so  inadequate. 
Our  Legislature  wants  the  result  that  its  laws  may  be  better, 
and  its  labours  lightened,  and  its  credit  enhanced.  Our  Judges 
need  the  result  that  they  may  not  be  visited  with  imputations  of 
dear  and  uncertain  law,  which  is  but  to  a  comparatively  little 
extent  their  fault.  Our  Officials  need  it  that  they,  too,  may  work 
without  let  or  hindrance.  Our  Administrators  need  it  that  they 
may  act  safely  according  to  the  exigency.  Our  People  need  it 
that  they  may  not  be  burthened  with  the  tax  of  legal  dubiety,^ 
and  the  costs  of  litigation  oppressive  to  all  and  usefrd  to  none, 
and  that  they  may  not  live  under  the  tyranny  of  bad  laws. 
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Our  Colonies  need  it  that  they  may  avail  themselves  of  its  broad 
and  well-ascertained  principles  and  methods  so  far  as  these  prm« 
ciples  and  methods  are  applicable  to  their  circumstances.  Our 
Sovereign  needs  it  that  she  may  enjoy  a  peaceful  reign  over  a 
contented  people,  and  leave  to  her  children  a  Uke  inheritance  of 
glory. 

Men  earnest  of  purpose  will  be  jealous  of  all  delay  that  is 
not  needful  for  the  success  of  the  undertaking.  Every  day's 
withholding  of  the  benefit  is  a  day's  wrong. 

Now  let  us  cast  our  mind  back  upon  things  that  have  been 
successful :  we  shall  find  that  they  have  ever  been  wisely  con- 
ceived^ adequately  reinforced^  and  promptly  and  energetically 
yet  prudently  and  warily  carried  on. 

What  is  now  wanted  is  a  design^  which  comprehends  two 
things — a  full  idea  of  the  object,  and  a  full  idea  of  the  means 
by  which  that  object  is  to  be  realized :  in  other  words,  a  plan  in 
detail. 

In  the  next  place,  workmen  are  wanted ;  workmen  of  every 
kind  and  grade  of  intelligence  and  mechanical  dkill,  under  the 
snperintendency  of  superior  officers,  and  the  direction,  of  ^ 
eealous  and  capable  chief,  devoting  his  whole  time  and  energies 
to  the  task. 

For  the  guidance  of  workmen  it  would  be  necessary  to  have 
detailed  plans  and  instructions — ^the  entire  scheme  of  the  code 
or  consolidation)  its  division  into  acts,  parts,  chapters,  sections, 
clauses,  with  their  matters  duly  assigned.  Every  matter  having 
its  place,  its  relative  position,  its  appointed  expression,  in  terms 
and  in  typography. 

If  the  matter  is  to  be  done  for  any  practical  purpose  within 
the  present  generation,  we  should  do  as  they  do  in  making  rail- 
ways— divide  the  work  into  convenient  portions  or  parcels,  to 
be  distributed  amongst  different  contractors,  to  be  by  them 
framed  upon  the  same  general  instructions  as  to  manner.  Hie 
assistance  of  great  men  and  little  must  be  sought  to  sanction 
and  to  support  in  the  progress  of  the  work,  and  in  Parliament 
afterwards, — ^peers,  judges,  members  of  the  House  of  Commons, 
Privy  CoundUors,  law  officers  and  lawyers ;  and  the  work  should 
be  so  arranged  that  they  may  conveniently  take  a  portion  of  the 


its  Composition  and  Proceedings.  289 

Buperintendence,  and  at  the  same  time  become  conversant  with 
the  whole  work. 

If  the  different  parts  of  the  legislative  fabric  are  appropriately 
devised  for  known  objects  and  assigned  means^  the  collocation 
of  the  matter  will  be  an  intelligible  and  subordinate  work;  and 
those  questions  of  principle  and  policy  which  will  arise^  may  be 
submitted  singly  and  seriatim  to  the  men  of  authority  under 
whose  general  superintendence  the  work  is  to  be  executed. 

One  of  the  Commissioners^  with  a  frankness  which  does  him 
honour^  confesses  the  doubts  and  difficulties  of  a  new  hand^  and 
pleads  for  that  external  support  which  was  accorded  to  the 
making  of  the  New  York  code^  and  which  so  arduous  a  work 
requires.  We  fully  concur  in  this  view.  To  be  successful^  the 
Commission  must  be  respected.  It  is  not  enough  that  the 
members  should  be  respectable.  They  must  have  weight  in  the 
country — ^with  the  profession — ^with  Parliament.  As  Mr.  Coode 
shows^  consolidation  involves  more  than  the  putting  together 
the  scattered  provisions  of  the  Statute  Law ;  the  recomposition 
incidentally  and  necessarily  involves  law-makings  and  the  Com* 
mifisioners  must  on  that  account  be  not  only  trustworthy,  but 
trusted.  It  is  necessary,  therefore,  that  instead  of  a  Commission 
consisting  of  Mr.  Bellenden  Ker  and  four  assistant  Commis- 
sioners, however  able,  with  one  derk,  a  messenger,  and  a  laun- 
dress, the  Commission  should  be  of  a  very  different  sort. 

The  existing  one,  on  its  present  footing,  in  immediate  relation 
to  the  Chancellor,  is  highly  unconstitutional,  and  unconstitu- 
tional in  all  senses.  It  is  unconstitutional  in  so  far  as  it  is 
opposed  to  the  scheme  of  legal  institutions  of  which  the  Chan- 
cellor is  president ;  it  is  unconstitutional  because  it  is  not  fit  or 
adequate  for  the  purpose.  It  not  only  excludes  those  high  legal 
personages  of  the  State,  whose  long  career  and  the  high  part  they 
have  taken  in  affairs,  entitles  them  to  be  regarded  as  historical 
personages ;  and  whose  great  powers,  impregnated  with  the 
experiences  of  a  long  life,  and  rich  with  learning,  political,  legal, 
historical,  would  make  their  influence  and  their  counsel  on  a 
matter  such  as  a  nation's  code  unspeakably  invaluable ;  but  it 
excludes  also  the  coming  Chancellors,  proximate  and  ulterior, 
the  Attorney-General  and  the  Solicitqr-General,  who  should  be 
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introduced  by  present  training  to  the  duties  of  their  high  suc- 
cession^ and  afford  us  the  promise  of  a  continuance  of  exertions^ 
which  may  otherwise  die  with  the  Chancellor^  or  be  changed 
with  every  change  of  Chancellor;  and  it  may  be  added,  that  the 
objectionable  character  of  the  arrangement  is  heightened  by  the 
£Etct  that  it  subjects  the  acts  of  the  president,  who  should  be  the 
depositary  of  the  final  decision,  to  the  criticism  and  revision  of 
his  own  subordinate  officers,  instead  of  the  acts  ia  question  being 
performed  by  them  or  under  their  superintendence,  and  reviewed 
by  him.  Acting  upon  the  present  scheme  of  things,  it  would 
not  be  unadvisable  to  adopt  a  plan  of  commission  similar  to  the 
committee  suggested  recently  in  the  Papers  relative  to  the 
obstruction  of  public  business  and  the  organization  of  the  civil 
service,  to  which  we  adverted  in  our  last  number :  and  that  the 
scheme  may  have  a  less  abstract  and  more  practical  character, 
we  presimie  to  mention  the  names  of  some  of  the  distioguished 
persons  that  ought,  for  the  reasons  above  adverted  to,  to  form 
part  of  such  a  body ;  and  to  indicate,  by  mentioning  other 
instances,  the  description  of  persons  who  might  also  be  con- 
veniently included. 

The  Lord  Chancellor. 
Lord  Lyndhurst.  Lord  St.  Leonards. 

Lord  Brougham.  Lord  Campbell. 

Lord  Truro.  Lord  Eedesdale. 

The  Speaker  of  the  House  of  Commons. 
The  Attorney-General. 
The  Solicitor-General. 
Sir  Prederick  Thesiger.  Sir  Pitzroy  Kelly. 

{The  present  and  late  Law  Officers^ 
Mr.  Bouverie.  Mr.  Thomas  Greene. 

Mr.  Bemal.  Mr.  Wilson  Patten. 

(JUhe  present  and  late  Chairmen  of  Ways  and  Means  of  the  JECouse 
of  Commons!) 
Mr.  John  Shaw  Lefevre.  Sir  Denis  Le  Marchant. 

(The  present  Clerk  Assistant  of    (The  Clerk  of  the  House  of  Com- 
the  House  of  Lords,  and  future  mons.) 

Clerk  of  the  Farliaments,) 
Sir  Edward  Eyan.  Sir  Fortonatus  Dwarris. 

Mr.  Palk.  Mr.  Eiokards. 

(Counsel  to  the  Chairman  of  Com-  (Counsel  to  the  Speaker,) 

mittees  of  the  Lords.) 
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Mr.  Coulaon,  Q.  0.  Mr.  Booth. 

{Farliamewtartf  DrqfUman  to  ike        {Late  Couneel  to  ^  Speaker,) 
Oovemment.) 

Ac.  Ac.  &e} 

Mr.  Bellenden  £er. 
Mr.  Oeorge  Ooode.  Mr.  Warrinfliton  Bogers. 

Mr.  GhiBholm  Anstey.  Mr.  Brickdile. 

And  aaj  other  gentlemen  who  may  have  distinguiahed  themaelyeB  in 

this  work. 
Drafting  Clerks.  Law  Stationers. 

Index  Makers.        ,  Printers. 

Office-keeper  and  Messengers. 

Let  us  see  the  advantages  that  wotdd  be  gained  firom  such  a 
body  as  this.  To  the  peculiar  ability  of  the  Chancellor^  we  should 
have  added  the  clear  sagacity  and  powers  of  ludd  statement 
of  Lord  Lyndhurst^  the  earnest  energy  and  indefatigableness  of 
Lord  Brougham^  the  painstaking  industry  and  accuracy  of  Lord 
Truro^  the  positive  directness  of  purpose^  the  learning  and  tech- 
nical precision  of  Lord  St.  Leonards^  the  practical  vigour  of 
Lord  Campbell^  the  habits  of  business  of  Lord  Biedesdale^  and 
all  the  varied  talents  of  the  honourable  and  learned  gentlemen 
whose  names  are  included  in  the  list  above  the  name  of  Mr.  Bel- 
lenden Eer;  for  although  from  some  of  these  noble  lords  and 
gentlemen  it  would  be  unreasonable  to  expect  labour^  their  in- 
tellectual and  moral  qualities  would  influence  the  labour  of  the 
workers^  and  in  matters  of  principle  or  policy^  their  aid  might 
be  had  recourse  to  by  the  Chancellor. 

With  such  high  presence  and  authority^  Mr.  Ker  and  his 
assistants  might  act  with  confidence ;  and  their  labours  would 
also  have  weight  and  authority. 

There  would  be  a  number  of  minor  questions  of  convenience 
and  practice  which  the  learned  gentlemen  whose  names  are  on 
the  Ust  between  those  of  the  noble  lords  and  Mr.  BeUenden 
Eer  would  readily  settle ;  or  they  might  well  act  as  an  assistant 
council  to  the  Chancellor  in  such  matters. 

It  is  of  the  greatest  importance  to  have  a  body  of  such  per- 

*  To  these  might  be  added,  in  their  proper  places,  Mr.  Macanlay,  who 
bestowed  so  much  core  on  tlie  Index  Code ;  Mr.  G-eorge  Comewall  Lewis 
and  Mr.  Austin,  who  were  employed  on  ike  Malta  C<Kle ;  Mr.  Cameron^ 
Mr.  Amos,  and  some  others. 
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sons^  for  after  all  there  are  some  matters  which  can  only  be 
determined  by  reference  to  the  intelligence  and  feeling  of  a  body 
of  able  and  judicious  men  of  learning  and  experience^  and  con- 
siderable conversance  with  persons  and  affairs. 

It  is  quite  clear  from  the  reports  of  the  Commissioners^  that 
without  some  such  external  assistance  no  practical  conclusion 
will  ever  be  arrived  at.  Divergence  from,  instead  of  convergence 
to,  a  common  purpose  will  be  the  tendency. 

Besides  the  superior  aid  of  the  kind  we  suggest,  there  should 
be  inferior  aid.  Principles  having  been  determined,  modes  and 
forms  selected  and  adopted,  the  work  of  detail  wiU  be  better 
performed  by  inferior  hands,  skilled  in  drafting,  copying,  index- 
ing, printing,  and  all  the  auxiliary  operations  of  a  work  so 
extensive  and  so  detailed^  and  so  like  in  all  its  parts  to  all  other 
parts. 

lUness,  old  age,  death,  may  overtake  these  acting  Commis- 
sioners. Others  should  be  ready  to  take  their  place.  And  a 
grateful  people  would  not  desire  that  they  should  be  over- 
whelmed, still  less  destroyed,  by  a  species  of  work  more  wearing 
than  any  other. 

Each  Commissioner  should  have  his  own  clerk  and  his  own 
attendant,  properly  skilled  in  his  work,  and  dismissable  at  his 
pleasure. 

Printers,  in  immediate  connection,  are  indispensable,  and  there 
should  be  attached  to  the  Commission  one  superior  printer  at 
least  versed  in  printing  of  all  kinds,  and  capable  of  reading 
proofs.  It  will  save  one-half  of  the  expense  of  printing,  and 
one-half  the  time  of  the  Commissioners. 

Of  the  distribution  of  the  work  among  the  Commissioners,  so 
that  each  may  have  a  task  and  be  responsible  for  it,  and  yet  be 
aiding  and  abetting  his  colleagues,  all  working  at  a  well-con- 
sidered plan ;  of  its  distribution  over  time  so  that  it  may  be 
done  within  a  reasonable  period ;  of  the  assignment  of  remune- 
ration to  work,  so  that  the  labourer  shall  be  well  paid  and  the 
public  done  justice  to,  Mr.  Symonds  speaks  more  or  less  fully 
in  the  papers  to  which  we  have  adverted ;  and  it  is  clear  that  if 
we  are  not  to  suffer  the  result  to  be  deferred  beyond  our  time 
and  generation,  some  such  expedients  must  be  adopted. 
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We  do  trust  that  the  Chancellor^  making  use  of  his  present 
opportunity^  will  lay  the  foundations  of  a  good  scheme  of  opera- 
tions^ that  when  Parliament  comes  to  discuss  the  subject  next 
session^  he  may  be  prepared  to  vindicate  his  course  upon  higher 
and  surer  grounds  than  he  has  yet  taken. 

There  are  many  persons  earnest  in  this  matter^  watching  with 
anxiety  the  steps  which  he  is  about  to  take.  There  are  some 
looking  with  a  pleased  malignity  to  the  sure  failure  of  those 
which  he  has  taken  hitherto,  and  enjoying  the  prospect  of  his 
perseverance  in  the  same  course. 

Our  interest  in  the  matter  is  of  so  long  continuance,  that  he 
may  rest  assured  we  shall  do  all  to  assist  a  good  efFort;  it  will 
be  our  painful  duty  to  denounce  inefficiency,  and  still  more  a 
perfunctory  performance  cS  the  highest  function  which  it  has 
ever  fiiUen  to  the  lot  of  a  Chancellor  to  perform.  It  would  be 
a  proud  thing  for  a  Cranworth  to  accomplish  what  a  Bacon 
devised — ^to  realise  for  his  Sovereign  the  distinctions  which  a 
Justinian  and  a  Napoleon  have  earned  for  their  legislative  efforts. 

To  do  this  he  must  follow  their  example :  he  must  not  shut 
the  door  upon  suggestion  or  upon  aid ;  he  must  frankly  acknow* 
ledge  what  has  been  done  before,  and  avail  himself  of  it;  he 
must  not  allow  himself  to  be  governed  by  an  individual  or  by  a 
coterie.  Relying  upon  his  own  natural  powers  and  the  respect 
and  weight  which  all  will  accord  to  his  high  office,  he  must  wel- 
come assistance,  come  from  what  quarter  it  may ;  and  freely 
communicating  with  his  assistants,  without  the  mediation  of  an 
individual  whose  idiosyncrasy  forbids  a  just  and  generous  recog- 
nition of  the  talents  and  services  of  others,  show  that  he  is 
worthy  to  be  the  representative  of  his  Sovereign  in  the  high 
department  of  law,  and  the  fit  exponent  of  the  learning  and 
nobleness  of  his  profession,  and  of  the  wishes  of  this  sensible 
nation  in  matters  of  Law  Amendment. 
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Aet.  v.— SMYTH  V.  SMYTH. 


AMONG  the  causes  cSibres  which  at  intervals  appear  in  oar 
courts  of  justice,  the  case  of  Smyth  i;.  Smyth,  tried  at  the 
last  assizes  for  Gloucester,  deserves  to  be  recorded.  We  have 
here  an  instance  of  a  gigantic  fraud  being  perpetrated  upon 
attorneys,  counsel,  and  all  who  listened  to  the  pljdntiff's  story, 
until  he  appeared  in  the  witness-box,  when,  by  the  combined 
effect  of  cross-examination  and  electricity,  the  claimant  of  family 
name^  honours,  and  estate  was  made  to  appear  but  a  clumsy 
forger  and  perjurer  of  the  fifth  or  sixth  magnitude.  It  is  inte- 
resting to  the  philosopher  and  the  lawyer  to  trace  schemes  oi 
cunning  through  their  dark  and  winding  mazes,  as  it  is  gratify- 
ing to  the  moralist  to  behold  the  retribution  which  follows  their 
exposure.  Such  is  the  interest  and  such  the  pleasure  afforded 
by  a  perusal  of  this  trial,  which,  reduced  within  readable  limits, 
we  propose  to  lay  before  our  readers,  so  that  it  may  be  preserved 
in  a  less  fleeting  and  more  convenient  form  than  the  columns  of 
a  newspaper. 

The  form  of  action  was  ejectment  brought  to  recover  estates 
in  Gloucestershire,  which  had  formerly  belonged  to  Sir  Hugh 
Smyth,  Baronet,  of  Ashton  Hall,  near  Bristol ;  but  the  claim 
involved  in  its  result  the  title  to  the  baronetcy  and  30,000/. 
a  year. 

The  case  presented  to  the  jury  on  behalf  of  the  plaintiff  was 
as  follows : — Sir  Hugh  was  known  to  have  been  twice  married, 
but  had  no  issue  by  either  marriage.  A  third  and  previous 
marriage,  however,  had  been  celebrated  in  Ireland,  in  1796, 
between  him,  then  Mr.  Hugh  Smyth,  and  Jane,  the  daughter 
of  Count  Yandenbergh;  and  the  plaintiff  claimed  as  the  son 
and  heir  of  Sir  Hugh  by  this  marriage.  At  that  time  there 
were  no  pubHc  registers  in  Ireland,  but  the  marriage  was  entered 
in  a  family  Bible  in  the  following  form  : — 

**  I  certify  that  Hugh  Smyth,  Esq.,  son  of  Thomas  Smyth,  Esq.,  of 
Stapleton,  m  the  county  of  Gloucester,  in  England,  by  Jane,  his  ^e. 


Smffih  ▼.  Smffih. 

was  this  19t1i  of  May,  1796,  mairied  by  me  to  Jane,  the  daoRhter  of 
Coont  John  Samuel  Yandenbergh,  by  Jane,  the  daughter  of  Major 
Gookin  and  Heather  his  wife,  of  Court  Macsherry,  County  of  Cork, 
Ireland. 

"  Vebkbt.Lovbtt,  D.D.,  Vicar  of  Liamore. 

aigned  Dy   |  «  j^^  VAHMiraiKOH. 
r  "  Cabolihe  Bsbkabd. 
"  Witnesses  ]   "  Johw  S.  YAimsKSBBaH. 

L   "  COKSEITA  LOVETT." 

The  plaintiff  was  bom  at  Warminster^  in  Wiltshire^  in  1797^ 
and  his  mother  having  died  in  childbirth,  he  was  nursed  by  a 
woman  named  Lydia  Beed.  The  following  letter^  written  by  Sir 
Hugh  to  his  wife  on  the  eve  of  her  ddivery,  had  been  dis- 
covered : — 

"  Stapleton,  Feb.  2, 1797. 

"  Dear  Jane, — ^The  bearer  is  my  old  nurse,  Lydia  Beed,  in  whom 
I  have  every  confidence  as  to  her  skill  and  attention  to  you.  Dr. 
Seaguin  wiU  attend  you.  I  will  endeavour  to  be  over  to-morrow,  and 
bring  my  mother  with  me.  Till  then  Ood  bless  you,  and  that  you 
may  have  a  safe  deliverance  is  the  prayer  of  your  aflfectionate  husbandy 

"  To  Mrs.  Smyth,  Warminster.^'  "  Htoh  Smtth." 

The  plaintiff  was  baptized  at  Bath^  as  appeared  by  the  follow- 
ing entij,  which  was  contained  in  the  ramily  Bible  already 
referred  to : — 

*'  Bichard  Hugh  Smyth,  son  of  Hugh  Smyth,  Esq.,  and  Jane  his 
wife,  bam  September  2nd,  1797;  baptized  September  10th,  1798, 
'No.  1,  Boyal  Crescent,  Bath.  *'  J.  Stmes,  Clerk. 

^  CABOLons  Bebvabd. 

"  Isabella  TnTirinB." 

The  plaintiff's  birth  was  kept  secret^  because  Sir  Hugh  did 
not  wish  his  second  wife^  whom  he  shortly  afterwards  married^ 
to  know  of  his  previous  marriage ;  and  the  plaintiff  was  brought 
up  in  the  house  of  a  carpenter  named  Provis,  at  Warminster. 
He  was^  however^  educated  at  Winchester^  at  the  expense^  as 
it  was  believed,  of  Sir  Hugh.  The  plaintiff  afterwards  went 
abroad ;  and  during  his  absence,  in  1814,  a  man  named  Grace, 
who  was  Sir  Hugh's  butler,  represented  to  Sir  Hugh  that  his  son 
was  dead.  In  1822,  however.  Sir  Hugh  Smyth  was  led  by  cir- 
cumstances to  believe  that  his  son  was  stiU  alive ;  and  in  that  year 
he  executed  the  following  document,  which  was  signed  by  him 
with  a  trembling  hand,  sealed  with  the  family  seal,  and  attested 
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hy  his  brother,  Sir  John  Smyth^  and  other  vitnofises.  It  was 
discoTered  in  the  possession  of  a  member  of  Ljdia  Reed's 
family : — 

**  I,  Sir  Hugh  Smyth,  of  Ashton  Park,  in  the  county  of  Somerset, 
and  of  Bockley  House,  in  the  oounty  of  Wilts,  do  declkre  that  in  the 
month  of  May,  1796,  I  was  married  at  Court  Macsherry,  in  the 
county  of  Cork,  in  Ireland,  by  the  Bey.  Yemey  Loyett,  to  Jane,  the 
only  daughter  of  Count  John  Samuel  yanda:ibergh,  by  Jane,  the 
only  daughter  of  Migor  Gookin,  of  Court  Macsherry,  and  Hester 
his  wife.  Nqw,  my  wife,  driyen  from  Ireland  by  the  troubles  there, 
eame  to  Warminster,  in  the  county  of  Wilts,  on  the  2nd  day  of 
February,  1797,  gaye  birth  to  a  son,  and  she  died  the  same  day.  The 
boy  was  left  to  the  care  of  my  own  nurse,  Lydia  Beed,  who  can  at 
any  time  identify  my  son  by  marks  upon  his  right  hand.  The  boy 
was  baptized  at  "No.  10,  Boyal  Crescent,  Bath,  by  the  Bey.  James 
Symes,  curate,  by  the  names  of  Bichard  Hugh  Smyth,  son  of  Hugh 
Smyth  and  Jane  his  wife.  From  circumsttmces  of  a  family  nature 
this  boy  was  brought  up  in  priyate,  and  through  the  rascality  of  my 
butler  Grace,  under  whose  especial  charge  my  son  was,  he  letl; 
England  clandestinely  in  the  year  1813,  and  I  had  been  assured  by 
Grace  that  my  son  had  died  abroad,  but  at  the  death  of  Grace  I 
became  possessed  of  doubts  of  my  son's  demise.  Now,  under  the 
impression  that  my  son  had  died,  I  made  or  executed  a  will  in  the 
year  1814.  That  will  I  now  abrogate,  annul,  and  set  aside  by  this 
my  last  will  and  testament,  and  by  this  document  do  acknowledge 
Bichard  Hugh  Sm^h  my  legitimate  son  and  heir,  and  that^he  must 
possess,  him  and  his  heirs  for  eyer,  the  yast  estates  of  my  ancestors, 
as  secured  to  him  by  the  will  of  my  late  excellent  fsither,  Thomas 
Smyth,  of  Stapleton ;  and  here  I  implore  my  dearly  beloyed  brother 
John  to  use  his  best  endeayours  to  secure  thB  return  of  my  son,  and« 
in  case  he  does  return,  to  restore  to  him  his  rights,  and  which  I 
know  my  brother  will  do  for  my  sake.  Further,  I  do  desire  that 
documents  do  remain  in  the  custody  of  my  nurse,  Lydia  Beed,  and 
whom,  no  doubt,  my  son  will  be  sure  to  sedc.  la  security  of  and 
in  furtherance  of  the  object  of  this  deed,  I,  Sir  Hugh  Smyth,  do 
seal  it  with  my  seal  and  sign  it  with  my  name  this  27th  day  of 
January,  in  the  year  of  our  Lord  1822,  in  the  presence  of  the  parties 
whoM  signatures  appear. 

«  Uv&K  Smjxh,  (L^O 

"  JoHK  Smyth.  "  Jamxs  Abbott. 

**  William  Edwasds.  "  Willlaji  Dobsow.** 

In  the  following  year  Sir  Hugh  ejtecuted  another  similar 
document^  which  ran  as  follows : — 

"  J,  Sir  Hugh  Smyth,  of  Ashton  Park,  in  the  county  of  Somerset, 
and  of  Bockley  House,  in  the  county  of  Wilts,  do  declare  that  in  the 
year  1796  I  was  manded  in  the  county  of  Ooric,  in  Ireland,  by  the 
Key.  Veroey  LoY»tt,  to  Jaii«^  th^  daughter  ^f  Count  Taudei^eirghy 
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bj  Jane,  the  daughter  of  Major  Gkwkin,  of  Oonrt  Maothenr,  near 

l^don.  Witnesses  thereto — ^the  Countess  of  Bandon  and  Consena 
Lovett.  In  the  following  year  Jane  Smjth,  mj  wife,  came  to  Eng- 
land, and,  immediately  after  giving  birth  to  a  son,  she  died,  on  the 
2nd  day  of  Eebruanr,  1797,  and  she  lies  buried  in  a  brick  vault  in  War* 
minster  churchyard.  My  son  was  consigned  to  the  care  of  my  own 
nurse,  Lydia  Seed,  who  can  at  any  time  identify  him  by  marks  upon 
his  right  hand,  but  more  especially  by  the  turning  up  of  both  the 
thumbs — an  indelible  mark  of  identity  in  our  famu^.  My  son  was 
afterwards  baptized  by  the  Bev.  James  Symes,  of  Midsomer-Norton, 
by  the  names  of  Bichard  Hugh  Smyth ;  the  sponsors  being  the 
Marchioness  of  Bath  and  the  Countess  of  Bandon,  who  named  him 
Bichard,  afber  her  deceased  brother  Bichard  Boyle.  Through  the 
rascality  of  my  butler  Qrace  my  son  left  England  for  the  continent, 
and  was  reported  to  me  as  having  died  there,  but  at  the  death  of 
&race,  the  truth  came  out  that  my  son  was  alive,  and  that  he  would 
soon  return  to  claim  his  rights.  Now,  under  the  impression  of  my 
son's  death,  I  executed  a  will  in  1814.  That  will  I  do  by  this  docu* 
ment  declare  null  and  void,  and  to  all  intents  and  purposes  set  aside 
in  all  its  arrangements ;  except  the  payment  of  my  just  debts,  the 
provision  for  John,  the  son  of  the  late  Elizabeth  Howell,  and  the 
lulfilment  of  all  matters  not  interfering  with  the  rights  of  my  heir- 
at-law.  Now  to  give  every  assistance  to  my  son,  should  he  ever  return, 
I  do  declare  him  my  legitimate  son  and  heir  to  all  the  estates  of  my 
ancestors,  and  which  he  will  find  MUply  secured  to  him  and  his  heirs 
for  ever  by  the  will  of  his  grandfather,  the  late  Thomas  Smvth,  of 
Stapleton,  esquire,  and  further,  by  the  will  of  my  uncle,  the  fate  Sir 
Hugh  Smyth,  baronet.  Both  those  wills  so  fully  arranffe  for  the 
security  of  the  property  in  possession  or  reversion,  that  I  have  now 
only  to  s^point  and  constitute  my  beloved  brother,  John  Smyth,  Esq., 
my  only  executor  for  his  life :  and  I  do  by  this  deed  place  the  utmost 
confidence  in  my  brother  that  he  will  at  a  future  time  do  my  son 
justice.  And  I  also  entreat  my  son  to  cause  the  remains  of  his 
mother  to  be  removed  to  Ashton,  and  buried  in  the  family  vault  close 
to  n^  side,  and  to  raise  a  monument  to  her  memory. 

*^  Now,  in  furtherance  of  the  object  of  this  deed,  I  do  seal  with 
my  seal  and  sign  it  with  my  name,  and  in  the  presence  of  vdtnesses, 
tms  10th  day  of  September,  in  the  year  of  our  Lord  1823. 

"  "William  Edwaeds.  "  Htjoh  Smyth,  (L.S.) 

"  William  Dobbboit.  "  Jambs  Abbott.*' 

This  document  was  discoyered  in  the  possession  of  an  attor- 
ney's clerk  in  London^  who  had  formerly  lived  in  BristoL  Sir 
Hugh  died  in  1824.  The  plaintiff  had  gone  abroad  in  1814 
with  a  Mr.  ELnox,  commonly  called  Lord  Knox,  and  there  gave 
himself  up  to  various  studies,  particularly  to  the  science  of 
mnemonics,  till  his  return  to  England,  in  1826.  At  that  tim^ 
he  devoted  himself  to  lecturing  in  various  parts  of  England 
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upon  the  subject  of  education ;  and  though  he  suspected  that 
he  was  the  son  of  the  deceased  baronet^  he  took  no  steps  to 
assert  his  rights  until  the  year  1849^  when  he  waited  on  his 
uncle^  Sir  John  Smyth^  who  was  then  in  possession  of  the  pro* 
perty.  At  this  interview  the  phiintiff  asserted  his  relationship^ 
and  Sir  John  was  so  overcome  by  the  unexpected  communica- 
tion that  he  expired  that  very  night.  From  that  time  the 
plaintiff  had  used  every  effort  to  vindicate  his  rights^  but  had 
been  delayed  fix)m  want  of  the  necessary  funds.  The  defendants 
in  the  action  were  trustees  for  the  grandson  of  Sir  Hugh 
Smyth's  sister  Florence^  and  he  had  been  hitherto  considered 
heir  to  the  title  and  estates. 

The  following,  among  other  witnesses,  were  called  on  the  first 
day  of  the  trial : — 

The  Bev.  George  Turner  Seymom*,  a  magistrate  for  the  county  of 
Somerset,  who  stated  that  he  had  often  seen  the  handwriting  of  the 
late  Sir  Hugh  Smyth,  and  believed  the  letter  to  his  alleged  wife,  and 
the  signature  to  the  entry  of  the  marriage  and  to  the  document  of 
the  l(Hh  of  September,  1823,  to  have  been  written  by  him,  but  doubted 
the  signature  to  the  document  of  the  27th  of  January,  1822,  because 
of  the  tremulous  character  of  the  writing. 

David  Pearce  Maurice,  surgeon  at  Marlborough. — I  attended  Sir 
Hugh  in  1822  and  1823.  He  was  always  fancying  himself  ill.  He 
imagined  himself  ill  one  day,  and  wouldbe  out  hunting  the  next.  He 
kept  a  large  pack  of  harriers.  I  was  much  annoyed  when  he  went 
away ;  he  was  such  a  good  patient.  His  was  not  an  illness  which 
would  produce  tremulousness  of  hand.  He  did  not  suffer  from 
delirium  tremens.    He  took  astringents.    He  died  of  diabetes. 

The  Hon.  Captain  William  Smyth  Bernard,  brother  of  Lord 
Bandon,  and  a  magistrate  for  the  county  of  Cork. — My  grandmother 
was  Hesther  Bernard.  Before  her  marriage  she  was  Hesther  GK>okin. 
T]ie  Gookins  lived  at  Court  Macsherry.  The  Bandons  left  Ireland 
in  1797,  and  went  to  live  in  Bath.  The  name  of  Smyth  is  very 
common  in  Ireland.  Very  few  are  spelt  with  "  i."  I  never  heard  of 
the  name  of  Yandenbergh  in  connection  with  the  Gk)okin9.  I  never 
heard  of  any  relation  of  the  name  of  Caroline.  I  saw  the  nerson  who 
calls  himself"  Sir  Eichard  Hugh  Smyth"  in  December  oi  last  year ; 
he  sent  in  his  card,  and  I  thought,  as  an  Irishman,  that  I  ought  to 
be  attentive  to  the  English,  and  receive  them  in  a  courteous  manner. 
Sir  Bichard  wanted  to  find  out  who  his  mother  was.  I  don't  know 
the  date  of  Dr.  Lovett's  commission.  In  1796  the  troubles  began 
in  Ireland,  and  the  French  landed  at  Bantry  Bay.  A  great  many 
fiunilies  left ;  none  but  the  fighting  ones  remained.  I  never  heara 
of  it  being  usual  to  marry  in  private  houses  in  Ireland.  The  Ban^n 
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cnet  can  easily  be  got  from  a  peenge.  We  can  hide  nothing,  not 
even  our  ages. 

The  Hon.  Caroline  Courtenay  Boyle,  daughter  of  the  late  Vice- 
Admiral  Conrtenay  Boyle,  and  niece  to  the  Earlof  Cork  and  Orrery. — 
I  believe  the  signature  "  Isabella  Thynne,"  in  the  Bible,  to  be  her 
handwriting.  I  have  taken  no  more  interest  in  this  case  than  was 
due  to  the  plaintiff;  I  have  given  him  introductions  toothers.  I 
imitated  Lord  Exeter's  writing  once  before  him,  and  he  said  I  was 
right  in  every  instance.  I  am  skilful  in  imitating  and  also  in  knowing 
handwriting. 

Elizabeth  G-race,  the  widow  of  G-race,  the  butler  to  the  late  Sir 
Hugh,  declared  that  he  had  the  esteemed  confidence  of  his  master 
nniS  the  time  of  his  death. 

Numerous  witnesses  were  called  to  prove  the  handwriting  of 
the  several  witnesses  to  the  deeds  and  other  documents.  Near 
relations  expressed  their  strong  belief  that  the  writing  was 
genuine  in.  most  of  the  instances;  but  a  difficulty  arose  with 
r^ard  to  Dobbson's  signature^  as  his  wife  stated  that  he 
never  signed  his  name  with  two  "b's** — as  in  the  second  deed  j 
she  also  said^  that  a  lady  who  kept  a  school  at  Marlborough 
came  to  her  house  with  the  plaintiff's  attorney^  and  they  told 
her^  it  would  be  a  good  thing  for  her  children  to  prove  the  hand- 
writings if  the  person  gained  his  rights. 

Upon  the  Court  adjourning^  Sir  F.  Thesiger^  who  appeared 
for  the  defendant,  requested  that  he  might  be  furnished  with  a 
copy  of  the  larger  deed,  which  had  never  been  seen  by  the 
defendant.  A  copy  of  the  smaller  deed  had  been  supplied  under 
a  judge's  order.  The  learned  judge  granted  the  af^Ucation. 
Sir  F.  Thesiger  then  requested  that  the  documents  might  be 
kept  in  the  custody  of  the  officer  of  the  Court,  and  wished, 
before  the  parchments  were  taken  away,  that  his  lordship  would 
examine  the  seal,  which  it  was  professed  contained  the  motto  of 
the  Smyth  family — "  Qui  capit  capitur"  The  motto  on  the 
seal  was,  "  Qui  capit  capitar/*  an  "  o*'  being  substituted  for 
the  "  u.'*  The  other  deed  had  the  seal  broken,  and  he  was 
afiaid  that  a  similar  accident  might  happen  to  the  second  deed. 
His  lordship  said,  that  as  the  deeds  were  not  yet  in  evidence, 
1»  could  not  order  them  to  be  detained. 

Upon  the  second  day,  the  evidence  as  to  handwriting  was 
resumed.    The  entry  of  the  miuriage  in  the  Bible  was  put  in 
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and  read.  It  was  at  the  end^  between  tlie  index  and  the  metrical 
version  of  the  Psalms.  The  book  contained  the  Bible  and  the 
Prayer-Book.  On  the  title-page  was  written  the  following  name 
— "  Jno.  S.  Vandenbergh.''  The  Bible  was  printed  in  1706. 
The  entry  of  baptism  was  also  put  in  and  read. 

Sir  Richard  Hugh  Smyth,  the  plaintiff  in  the  action,  was 
now  examined.  He  was  a  man  of  middling  size  and  sallow 
complexion,  with  very  little  whisker,  and  iron-grey  hair,  care- 
Mly  combed  and  arranged.  He  was  dressed  in  black,  and  gave 
his  evidence  with  great  deliberation,  very  much  in  the  style  of  a 
practised  lecturer.  We  give  his  examination  and  cross-exami- 
nation at  length,  on  account  of  the  extraordinary  statements 
contained  in  them,  and  of  the  important  bearing  which  they 
had  upon  the  result.  He  was  examined  by  Mr.  Bovill,  his 
counsel,  and  said — 

When  I  first  remember  anything,  I  was  residing  at  Warminster, 
in  the  county  of  Wilts,  at  the  house  of  a  Mr.  Provis,  a  carpenter  and 
builder.  I  was  then  about  three  years  or  three  years  and  a  half  old. 
There  was  an  elderlv  woman  and  a  young  girl  living  there.  Mrs. 
Eeed  was  the  elderly  woman,  and  Mary  Provis  the  younger.  The 
elder  woman  was  the  wet-nurse,  and  the  young  girl  the  nursemaid.  I 
remained  there  till  I  was  removed.  Mary  Provis  is  now  Mary  Cullen. 
When  I  left  Mrs.  Provis's,  Grace,  Sir  Hugh's  butler,  took  me  away. 
I  did  not  at  that  time  know  whose  son  I  was.  I  did  not  know  my 
mother.  She  died  the  moment  I  was  bom,  so  I  understood.  I  was 
taken  from  Provis's  to  Lower  Court,  in  the  villagSB  of  Ashton.  It  was 
an  old-fashioned  mansion,  belonging  for  many  years  to  the  Gk>re 
family.  It  was  a  farmhouse.  I  remained  there.  I  was  removed 
when  I  was  five  years  of  age.  I  often  saw  Sir  Hugh — ^I  understood 
it  to  be  Sir  Hugh — riding  through  the  demesnes,  going  huntinjg.  If 
the  person  I  saw  was  Sir  Hugh,  he  often  spoke  to  me.  I  have  every 
reason  to  believe  so  from  his  dress.  While  I  was  at  Lower  Court  I 
did  not  know  who  was  my  father.  Prom  Lower  Court  I  went,  I 
believe,  to  Heath  House,  Stapleton.  I  believe  a  JMiss  Whitchurch 
took  me  there.  I  was  there  only  a  day  or  so.  I  remember  the 
French  prison  there,  and  I  was  taken  by  the  old  gardener  to  Mr. 
Hill's,  of  Brislington.  Mr.  Hill  was  a  schoolmaster ;  he  kept  a  large 
boarding-school,  at  that  time  rather  respectable.  I  remained  there, 
I  think,  about  two  years.  I  remember,  while  I  was  there,  the  laying 
the  foundation-stone  of  Dr.  Pox's  house  of  insanity.  I  went  there 
with  young  Gore  Langton,  now  Colonel  Gbre  Langton.  I  went  from 
Mr.  Justice  Ireland's.  Mrs.  Ireland  could  not  go,  and  I  was  intrusted 
to  Mr.  Langton,  who  was  fifteen  years  of  age.  I  returned  to  school 
the  same  day  of  the  laying  of  the  stone.   While  at  school  at  Brisling- 
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ton  I  visited  old  Colonel  Gore.  I  also  went  to  Bath,  to  No.  1  in  the 
Boyal  Crescent,  then  inhabited  by  the  earl  of  Bandon's  family,  who 
had  been  there  from  the  time  of  the  disturbances  in  Ireland.  I  went 
there  several  times,  and  also  to  another  house,  called  Lidcombe,  in 
.  the  vicinity  of  Bath,  on  the  rising  hill.  At  that  time  I  heard  very- 
little  of  my  mother,  except  passing  remarks,  which  might  have 
been  made  by  various  ladies  of  the  Bandon  &mily,  about  my  mother's 
misfortunes.  I  left  Brislington  school  in  about  two  years.  I  was 
taken  to  Warminster  Ghrammar  School  by  some  ladies  from  Longleat, 
the  Marchioness  of  Bath's.  Dr.  Arnold,  the  late  master  of  Bugby, 
was  my  companion  and  schoolfellow.  Many  ladies  came  to  see  me  from 
Longleat  and  Bath,  at  times.  I  was  too  young  to  pay  much  attention 
to  those  things  at  that  time.  I  have  since  learnt  then*  names.  The  Mar- 
chioness of  Bath  was  one,  and  the  Lady  Isabella  another.  In  aristo- 
cratic families  the  first  name  is  mentioned.  I  think  I  remained  at 
Warminster  School  about  two  years.  I  then  went  to  Winchester 
College,  as  a  commoner,  under  Dr.  Gk>ddard.  I  remained  there  till 
1810,  the  year  Dr.  Gbddard  left.  I  left  Winchester  in  consequence 
of  what  Dr.  Goddard  said, — ^that  my  bills  had  not  been  paid  for  the 
last  eighteen  months.  I  went  to  London,  by  the  advice  of  Dr. 
Goddard,  to  the  Marchioness  of  Bath,  and  told  her  what  Dr.  Goddard 
had  said.  She  lived  in  G^rosvenor-street,  London.  I  told  her  what 
had  occurred.  I  stayed  there  some  considerable  time,  till  her  lady- 
ship had  matured  her  mind  upon  the  subject.  A  few  days  it  might 
have  been.  I  did  not  hear  anything  about  my  family  till  my  hist 
interview  with  the  marchioness.  That  was  some  little  time  after 
going  to  London  to  see  her  on  this  very  subject.  She  was  a  woman 
of  high  tone,  and  thinking,  possibly,  I  was  too  old  for  her  {)rotection, 
she  ^viaed  me  to  go  to  Ashton  Court,  to  my  father,  and  said  that  Sir 
Hugh  was  my  father.  She  gave  me  the  money  my  mother  had  left 
at  her  death.  My  father  had  not  been  present  at  that  time.  She 
could  not  tell  me  anything  respecting  my  mother,  but  told  me  I 
should  get  it  from  the  Bandon  fainily.  She  told  me  also  that  in  the 
possession  of  Mr.  Davis,  her  steward,  at  Warminster,  would  be  found 
the  Bible  of  my  mother,  pictures,  and  other  trinkets,  jewellery,  and 
things  of  that  kind,  belonging  to  my  mother.  Of  course,  the  posses- 
sion of  the  money  at  that  time  took  away  all  other  thoughts,  and  I 
paid  no  other  attention  to  it.  The  money  was  some  hundreds  of 
pounds,  1,4002.  or  1,500/.  It  was  in  notes.  I  did  not  go  to  my 
father's.  I  went  to  pay  a  visit  to  a  lady  at  Wycombe  Abbe^,  the 
seat  of  Lord  Carrington.  I  received  nothing  from  the  Marchioness 
of  Bath  except  the  money.  I  cannot  remember  the  name  of  the  lady 
at  Wycombe  Abbey ;  I  only  know  the  house.  I  was  there  some  con- 
siderable time,  some  three  or  four  months,  and,  on  my  return  to  Lon- 
don, the  marchioness  was  not  at  home ;  she  had  left.  Some  little  time 
after  I  was  taken  ill  at  the  marchioness's  house  in  London.  My  ill- 
ness was  the  smallpox.  I  was  ill  eighteen  months.  I  was  removed 
to  Parliament-street,  to  the  care  of,  I  think,  a  Dr.  Williams.  I  know 
the  house.    I  was  at  that  house  about  eighteen  months.    After  my 
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recovery  I  went  on  tbe  continent  with  a  gentleman  of  the  name  of 
Knox,  a  young  man.  I  had  become  acquainted  with  Mr.  Knox  in 
London.  I  met  with  him  by  accident,  passing  along.  He  is  dead. 
I  had  played  with  Mr.  Knox  as  a  boy  at  Lord  Cork's,  with  whose 
family  I  was  more  intimate  than  any  other.  Lord  Cork's  adjoins  the 
Marchioness  of  Bath's,  at  Longleat.  From  his  brother's  statement, 
I  now  know  Mr.  Knox  to  have  been  the  son  of  Lord  Eanfurly.  I 
went  abroad  in  1815  or  1814.  I  was  at  Brussels  at  the  time  of  the 
battle  of  Waterloo.  It  must  be  mere  guess  as  to  the  exact  time.  We 
called  Mr.  Knox  Lord  Knox — a  nickname.  I  thot^ht  he  was  Lord 
Knox,  but  I  have  since  ascertained  from  his  brother  that  it  could 
not  be.  I  travelled  through  the  whole  extent  of  Europe,  after  the 
proclamation  of  peace.  I  became  acquainted  with  Bell  and  Lancas- 
ter, who  at  that  time  were  making  investigations  in  Germany  as  to 
the  state  of  education.  They  were  travelling  together.  They  had 
taken  up  the  subject  of  education.  They  gave  lectures  on  the  sub- 
ject in  the  different  towns  of  Germany,  and  over  all  the  Low  Coun- 
tries. They  gave  joint  lectures.  I  cannot  charge  my  mind  whether 
they  had  established  their  schools  in  England  before  that,  or  whether 
they  did  it  afterwards.  I  remember  their  separating,  on  differing  in 
opinion.  They  then  returned  to  England  in  1826,  and  I  also.  I  was 
engaged  with  these  gentlemen  in  what  has  been  my  business  through 
life — education.  After  leaving  them,  I  went  after  Baron  von  Fein- 
eigle,  and  learned  from  him  a  system  of  mnemonics,  or  artificial 
memory.  On  my  return  to  England,  I  published  it  in  1826,  for  the 
benefit  of  schools  here.  On  my  return  to  England  I  made  some 
inquiries  about  my  family.  I  heard  Sir  Hugh  Smyth,  my  father,  was 
dead.  I  should  correct  myself  here  a  little ;  I  was  not  then  decisive 
that  Sir  Hugh  Smyth  was  my  father.  I  heard  that  Sir  Hugh  Smyth 
was  dead.  I  immediately  commenced  teaching  my  svstem,  by  going 
to  Scotland,  where  I  first  began  in  the  city  of  Edinburgh.  I  made 
no  inquiries  whatever  about  my  family  at  that  time.  I  lived  by  my 
profession — by  the  system.  I  taught  it  in  every  school  in  England, 
male  and  female.  I  continued  in  that  occupation  seven  years— from 
five  to  seven  years.  I  g^ve  it  up  in  1835.  I  then  found  it  to  be  a 
4ead  letter,  and  took  up  with  the  subject  of  oratory — oratorical  dis- 
play. I  continued  teaching  it  till  I  came  to  Dover,  in  Kent,  having 
a  desire  to  go  on  the  continent  with  my  system,  where  the  English 
lived.  I  met  Mr.  Knox,  the  brother  of  the  Mr.  Knox  whom  I  had 
known  before.  1  heard  he  was  there,  and  thinking  it  might  be  the 
same,  I  went  to  the  hotel.  Finding  I  knew  his  brother,  he  gave  me 
two  letters  to  his  family  at  Boulogne.  They  had  gone  up  the 
countiy,  and  1  returned  to  England  in  1836.  I  still  retain  those 
letters,  in  consequence  of  the  absence  of  the  parties  they  were  directed 
to,  I  then  travelled  England  over,  from  place  to  place,  lecturing  in 
schools.  I  never  lectured  in  lower  schools  than  boarding-schools,  or 
public-shools.  I  never  at  that  time  made  any  inquiry  for  the  things 
the  Marchioness  of  Bath  told  me  were  with  Mr.  Davis.  I  never  in- 
quu-ed  of  Mr.  Davis.     On  going  to  Frome  in  1838  or  1839, 1  found 
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Davis  was  dead.  I  only  saw  old  Mr.  Provis,  then  living  at  Frome. 
I  was  lecturing  at  the  time  at  Dr.  Williams's  school  at  Frome.  I  had 
some  words  with  Mr.  Provis  for  obstinately  refusing  to  give  me  any 
information  respecting  my  mother.  He  said  he  should  sa;^  nothing 
further ;  I  was  taken  away  from  his  house  at  so  early  a  period  of  life 
that  he  never  troubled  himself  any  further.  I  had  seen  him  several 
times  before.  This  was  the  last  interview.  He  seemed  to  draw  back. 
I  used  some  harsh  expressions.  He  was  an  old  man,  and  struck  me 
with  his  stick  on  the  head.  I  told  him  it  was  the  last  time  I  should 
call  upon  him  ;  he  had  struck  me,  and  he  hod  no  right.  I  put  him 
down  in  a  chair.  The  words  I  said  were,  "  How  dare  you  strike  me  P 
— ^you  could  have  done  no  more  to  your  son."  I  was  going  away,  and 
he  called  me  back,  took  me  upstairs  to  his  bedroom,  opened  his 
bureau,  and  gave  me  the  Bible  and  the  jewellery.  The  large  picture, 
said  to  be  that  of  my  father,  hung  in  the  room  below.  He  also  asked 
me  to  pledge  my  word  to  him  that  I  would  follow  his  directions.  I 
assurea  him  I  would.  He  then  gave  into  my  hands  a  bundle  of 
papers,  sealed  up,  with  directions  to  take  them  to  Mr.  Phelps,  an 
eminent  solicitor  at  Warminster.  I  then  left  him,  and  never  saw  him 
more.  I  brought  the  Bible  and  jewellery,  without  opening  them.  I 
left  the  Bible  and  jewellery  at  Mrs.  Mattick's,  where  I  lodse  some- 
times. I  sometimes  lodged  at  Mr.  Chappell*s.  That  is  the  Bible  [on 
the  table],  and  this  is  the  jewellery.  (A  new-looking  morocco  case 
was  here  exhibited,  containing  a  miniature  portrait,  which  the  plain- 
tiff supposed  was  that  of  his  mother,  four  gold  rings,  and  two 
brooches.  One  ring  was  marked  with  the  initials,  *'  J.  B.,"  suggested 
to  be  those  of  "  James  Bernard.*'  A  brooch  was  marked  wiui  the 
words  **  Jane  Gootkin  "  at  length.]  I  first  saw  the  writings  in  the 
Bible  after  our  first  visit  to  Ireland.  We  went  there  at  Christmas 
last.  Every  year  after  1838,  on  coming  to  Bristol,  I  made  inquiries 
about  my  family.  I  obtained  no  information.  I  asked, ''  How  is  Sir 
John — is  he  married  ?  "  "  No."  "  Then  there  may  be  a  chance  for 
my  family."  I  had  no  idea  he  was  the  brother  of  my  father,  but  I 
thought  he  was  the  son.  At  that  time  I  had  no  need,  and  made  no 
search.  In  1839  I  called  upon  Sir  John — I  beg  pardon,  in  1849 — 
May  19th,  on  a  Friday,  I  saw  Sir  John  at  Ashton  Court.  I  went 
there  alone.  I  saw  Sir  John  himself  and  Mrs.  Way,  his  younger 
sister  Mary,  They  were  going  into  the  court  from  Heath  House. 
Mrs.  Way  seemed  rather  annoyed  at  my  intrusion,  and  said,  **  You 
had  better  go  away,  man ;  Sir  John  is  not  in  a  state  to  be  seen."  I 
said  my  business  was  with  Sir  John,  and  Sir  John  I  would  see.  She 
went  away.  Sir  John  took  me  to  the  small  dining-room,  half  library 
and  half  dining-room.  I  rather  suppose  he  felt  conscious  of  who  it 
was.  We  sat  down.  I  told  him  as  much  as  I  could  remember  of 
my  past  life.  He  appeared  excessively  agitated,  and  was  thrown  into 
such  a  dreadfiil  state  that  it  was  painful  to  behold  him.  I  had  never 
seen  him  before.  To  calm  him  I  merely  said  I  was  not  come  to  take 
his  title  or  his  property ;  I  wanted  a  provision  for  my  family  in  a 
suitable  manner,  and  security  after  his  death.     He  made  use  of  this 
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remarkable  expression— ^one  he  was  always  accustomed  to — "  You  are 
indeed  t^e  son  of  my  dear  brother."  After  considerable  conversation, 
it  was  agreed  I  should  go  to  Chester  and  fetch  my  family,  and  he 
would  make  every  arrangement.  They  should  stay  at  Ashton  Court, 
and  he  would  live  at  Heath  House.  He  gave  me  all  the  money  he 
had — a  50/.  note  of  the  Bank  of  England.  He  said  he  would  give  me 
a  draught  for  more  if  I  required  it,  and  I  only  regret  I  didn't  take  it. 
I  imagmed  several  times  I  heard  a  movement  of  some  one  listening, 
and  mentioned  it  to  Sir  John.  He  said,  "  Tut,  tut,  nonsense."  I  left 
Bristol  by  the  five  o'clock  train  for  Birmuigham.  I  had  changed  the 
note  at  Miles' s  Bank,  and  endorsed  it "  Sir  John  Smith,  Ashton  Court," 
at  the  young  man's  request.  On  my  return  with  my  family,  in  twelve 
days,  I  called  on  Mr.  Fenton,  in  High  Street,  Bristol,  and  the  first 
word  I  heard  was,  that  my  uncle  had  died,  and  had  been  found  dead 
in  his  bed.  The  words  Mr.  Fenton  used  were,  "  Sir,  you  are  too 
late ;  your  uncle,  if  it  be  so,  was  found  dead  in  his  bed  the  next 
morning."  I  made  no  remark  ;  I  was  too  much  confounded  at  the 
extraordinary  circumstance.  I  had  called  on  Mr.  Fenton  on  my  first 
visit,  because  I  was  told  my  father  was  divorced  from  his  first  wife. 
Mr.  Smith,  the  accountant,  who  had  given  me  the  information,  re- 
ferred me  to  Mr.  Fenton,  to  save  him  from  any  interference,  in  con- 
sequence of  his  (Smith's)  being  in  arrears  of  rent  to  the  steward  of 
Heath  House.  When  I  found  Sir  John  was  dead,  I  did  the  best  I 
could.  I  saw  no  chance  then,  and  took  my  family  to  Bath.  After 
the  year  of  the  Exhibition  I  went  to  Taunton,  in  the  spring  of  last 
year — no,  in  the  autumn  of  the  year  before.  That  would  be.  in  1851, 
it  strikes  me — in  the  spring  of  the  year.  I  went  down  to  deliver 
lectures.  In  March,  1851,  I  was  at  Taunton,  and  remained  till 
Midsummer,  1852 — tOl  the  autumn  of  1852.  My  profession  not 
being  a  good  one  at  that  time,  I  commenced  private  teaching,  with 
occasional  lectures  at  a  distance.  I  took  no  measures  with  respect  to 
my  claim  to  the  Ashton  estates.  I  became  acquainted  with  Mr. 
Eodham,  an  attorney  at  Wellington,  in  March,  1851.  I  consulted 
him  and  others  in  a  private  way,  in  confidence.  I  was  very  tenacious, 
and  seldom  cared  anything  about  it.  I  was  first  introduced  to  Mr. 
Catlin  about  Midsummer,  1852.  I  remember  his  taking  six  months 
before  he  would  decide  what  he  would  do  for  me.  Mr.  Cayley  Shad- 
well,  of  the  Chancery  bar,  introduced  me.  He  is  brother  of  the  late 
Vice-chancellor.  Ihad  had  two  or  three  interviews  withMr.  Shadwell — 
yes,  two  before,  and  one  with  Mr.  Shadwell  when  Mr.  Catlin  was  present, 
and  the  matter  was  discussed.  I  from  time  to  time  saw  Mr.  Shadwell  on 
the  subject.  I  called  on  several  solicitors,  but  they  refused,  as  I  was 
poor,  and  had  not  the  means.  I  then  called  on  Mr.  Stone,  and  to  him 
related  everything  I  have  now  stated.  Mr.  Stone  introduced  me  to 
Baron,  Castle,  and  Henderson,  in  Bristol.  They  had  my  case  for 
some  time.  They  gave  it  up  because  of  the  expense,  and  suggested 
to  me  I  should  seek  some  London  solicitor,  who  would  &id  the 
means.  They  suggested  a  20,000Z.  bond ;  I  scorned  at  the  idea.  I 
took  an  opinion  written  by  Mr.  Stone  to  Mr.  Shadwell,  and  he  intro- 
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dnoed  me  to  Mr.  Catlin.  I  made  application  to  several  first-rate 
solicitors,  but  they  wanted  to  bind  me  down  to  be  stewards  of  the 
property r  I  refused  it  upon  those  terms.  One  attorney,  in  Lincoln' s- 
inn-fields,  said  he  was  going  to  be  married,  but  he  would  sell  off 
everything,  and  take  up  the  case.  I  went  to  Ireland  last  Christmas  ; 
that  was  six  months  after  I  had  seen  Mr.  Catlin.  Mr.  Catlin  went 
with  me.  I  had  not  the  most  distant  idea  we  should  obtain  every- 
thing we  wanted.  It  so  happened  Providence  brought  everything  to 
light.  On  my  return  from  L^land  L  gave  notice  to  the  tenants.  The 
notices  were  issued  in  March.  I  assumed  the  title  of  baronet  by  the 
advice  of  a  gentleman  in  Bristol,  on  my  seeing  Mi,  Stone.  I  had 
made  up  my  mind  to  pursue  it  with  vigour :  I  was  driven  to  it  by 
circumstances.  I  took  up  the  name  and  arms,  and  issued  cards,  ex- 
pecting if  I  was  wrong  I  should  be  prosecuted,  and  made  the  defen- 
dant. I  did  fairly  and  freely.  I  got  the  portrait  from  Provis's  two 
^ears  after  his  death.  I  did  not  obtain  it  from  Frovis's ;  I  obtained 
it  from  his  daughter,  Mrs.  Heath,  living  at  Mere,  in  Wilts.  I  placed 
it  in  the  hands  of  a  person  at  Bath,  where  it  remained  three  years. 
He  lived  in  Westgate-street,  in  Bath.  His  name  is  Thompson.  He 
was  prosecuted  some  time  back  for  removing  the  marks  from  plate. 
The  name  is  Thompson  and  Fuller.  I  received  this  [the  letter  from 
Sir  Hugh  to  his  alleged  wife].  I  could  not  be  accurate  as  to  the  time 
without  vast  recollection.  It  was  in  the  autumn  in  last  year.  I  first 
saw  it  in  Mr.  Catlin's  hands.  I  saw  Beed  at  a  public-house.  He  was 
sent  for  from  the  coalpits,  where  he  was  at  work.  I  told  him  who  I 
was.  What  he  stated  I  took  down  in  writing.  He  signed  it,  and  it 
was  witnessed.  I  forget  the  date.  Eeed  said  he  would  search  his 
mother's  papers,  and  see  if  there  was  anything  that  would  corre- 
spond. I  first  heard  of  the  existence  of  the  letter  after  my  interview 
with  Mr.  Shadwell.  I  heard  of  it  from  Mrs.  Mattick,  to  whom  Beed 
had  sent.  Mrs.  Mattick  went  down  and  fetched  the  letter.  I  first 
saw  the  letter  in  the  hands  of  Mr.  Braham,  I  think,  or  Mrs.  Mattick. 
I  took  or  sent  the  letter  to  Mr.  Catlin.  I  saw  the  large  parchment 
first.  I  never  saw  the  small  one  till  now.  I  first  saw  the  large 
parchment  (the  deed  of  1823)  some  time  in  March  last.  It  came  to 
me  by  railway  from  London.  There  was  a  letter  enclosed  with  it. 
The  letter  is  dated  March  the  7th,  but  I  think  I  did  not  receive  the 
parcel  till  the  17th.  I  know  Lewis,  the  butler,  who  was  examined 
here.  I  showed  him  the  parchment  of  1823,  just  after  the  receipt 
of  it.  I  went  to  aU  I  could  find  who  could  test  the  document.  I 
went  to  Marlborough.  I  afterwards  sent  it  by  Mr.  G«ary,  my  land- 
lord, to  Mr.  Catlin.  Mr.  Q^ary  is  a  house*  agent  at  Clifton.  Oeary 
assisted  to  trace  out  the  witnesses  to  the  document.  I  first  heard  of 
the  small  parchment  of  1822  when  Mr.  Catlin  spoke  of  it  to  me.  I 
first  saw  this  parchment  [the  small  one]  to-day.  I  don't  know  where 
it  came  from.  After  I  took  steps  to  obtain  the  rents,  paragraphs 
appeared  in  the  London  and  provincial  papers  about  it.  I  have  a 
mark  on  my  thumb,  done  in  birth.  [The  thumb  on  the  witness's 
right  hand  was  drawn  back.   He  exhibited  his  hand  to  the  jury.   His 
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wrist  appeared  marked  in  seyeral  places  with  scars,  like  iiie  cicatrices 
of  scrofulous  sores.] 

He  was  now  cross-examined  by  Sir  P.  Thesiger,  and  in  answer 
to  his  question  said  : — 

I  have  a  good  memory  on  things  that  interest  me.  I  have  a  perfect 
recollection  of  things  which  occurred  after  I  was  three  years  and  a 
half  old.  Mr.  Frovis's  family  consisted  of  himself  and  two  boys, 
John  and  Thomas.  I  only  knew  one,  the  youngest,  Thomas.  John 
was  living  with  his  father  at  the  tim^.  Mr.  Frovis  was  engaged  at 
the  Marquis  of  Bath's  cutting  timber,  and  John  was  with  him. 
Froyis  did  not  come  home  to  his  house  after  his  work.  I  saw  Froyis 
at  times.  I  do  not  believe  I  knew  him  residing  at  his  house.  He 
was  occasionally  backwards  and  forwards,  and  so  was  John.  I  knew 
there  was  such  a  boy,  but  I  hadn't  much  intercourse  with  him. 
Your  questions  are  quite  irrelevant  and  unbecoming.  I  could  not 
recollect  John.  I  saw  him.  I  do  not  recollect  him  there.  I  should 
say  not.  There  is  no.  doubt  he  was  there.  I  do  not  recollect  him. 
I  saw  boys  there.  I  was  treated  with  the  utmost  respect.  I  wore 
red  morocco  shoes,  and  was  never  allowed  to  be  without  my  nurse. 
I  remember  some  of  my  little  actions  at  Frovis's.  I  was  a  mis- 
chievous child.  [Sir  F.  Thesiger. — That  I  can  well  believe.]  I  was 
the  little  gentleman  of  the  place,  and  did  a  little  mischief  in  the  town 
with  the  shutters  of  the  place.  I  remember  the  proclamation  of 
peace.  I  cut  the  triumphal  arch,  the  string  that  bound  it  to  the 
pole,  and  it  fell  down.  I  had  a  pocket-knife.  An  old  woman  snatched 
me  away,  and  saved  my  life.  I  think  that  was  in  the  year  1800.  I 
was  always  a  good  boy.  The  mischief  I  did  was  according  to  my 
station  in  life,  as  you  might  have  done.  They  were  not  allowed  to 
check  me.  My  nurse  guarded  me.  Grace  came  and  took  me  to 
Lower  Court,  Ashton.  I  did  not  know  who  he  was^  I  knew  when 
he  came.  I  might  have  known  by  whom  he  was  sent.  I  didn't 
know  that  Grace  was  butler  of  Sir  Hugh.  I  first  knew  that  after  I 
had  resided  at  Lower  Court.  I  was  removed  there  at  three  years 
and  a  half.  That  was  in  1801.  I  lived  at  Lower  Court  about  two 
years.  I  saw  Grace,  the  butler,  almost  every  day  I  was  there.  I 
remember  old  Fhillips,  the  gardener.  I  can't  mention  three  living 
servants  who  saw  me  there;  but  there  are  some  coming  forward, 
whom  I  have  not  been  allowed  to  see.  I  was  placed  at  a  school  with 
a  lady  in  the  village.  There  was  a  Mrs.  Hall  or  a  Mrs.  Smyth  living 
at  Lower  Court.  There  was  an  old  Catholic  chapel  in  the  garden. 
I  recollect  fixing  up  a  tub  as  a  pigeon-house  there,  and  I  remember 
it  falling  down  upon  me  as  I  was  getting  up.  The  other  important 
circumstance  is  that  the  house  was  on  the  right  hand  of  the  prednct, 
and  it  was  changed  to  the  left.  I  have  inquired  about  this  in  the 
yOlaee.  There  are  only  a  few  who  know  it.  I  found  that  the  house 
had  been  changed  from  the  right  to  the  left.  I  went  through  the 
village  and  found  that.  I  saw  old  Sip  John  more  than  Sir  Hugh. 
I  can't  say  how  often  I  saw  Sir  John.    I  don't  know  whether  it  was 
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Sir  Jobn  or  Sir  Hugh,  except  from  the  descriptionB  since  given.  I 
was  then  at  Mrs.  IHU's,  at  Brialington.  It  was  a  boarding-Bchool. 
Mrs.  Hill  had  a  few  young  gentlemen  under  her  care  in  a  separate 
house.  I  did  not  go  home.  I  had  no  home  to  go  to.  I  helieye  I 
went  to  Bath  and  to  Stapleton,  to  Miss  Whitchurch,  a  relative  of 
Thomas  Smyth's  wife.  I  nassed  one  hoHday  at  Miss  Whitchurch's. 
She  might  haye  been  middle-aged.  I  knew  the  name  of  Thomas 
Smyth's  wife  from  the  "  Peerage."  I  once  spent  my  holidays  with 
Mr.  and  Mrs.  Porland,  friends  of  Sir  Hugh's.  They  must  haye 
known  who  I  was.  They  neyer  talked  about  it.  The  old  gardener 
at  Heath  House  came  oyer  and  took  me.  I  haye  since  learnt  it  must 
haye  been  the  gardener.  I  spent  one  holiday  at  Longleat,  the  seat 
of  the  Marchioness  of  Bath.  I  was  about  eight  years  of  age  when  I 
went  to  Warminster.  I  might  haye  been  nine.  At  tut  time  I 
always  spent  my  holidays  at  Longleat  House,  except  when  I  was  at 
Lord  Cork's.  I  was  more  intimate  at  Lord  Cork's.  There  were 
more  boys  there.  I  cannot  tell  whether  the  dowager  Marchioness  of 
Bath  was  at  Longleat.  No  doubt  I  saw  her  there.  I  remained  at 
Winchester  till  1810.  I  did  not  remain  till  I  was  eighteen  years  old. 
'From  the  Marchioness  of  Bath  I  first  heard  of  my  jhther.  T\na  letter 
[of  the  28th  of  August,  1852]  is  in  my  handwriting.  I  put  in  it  the 
words,  '^My  mother  arriyed  in  England  in  1796,  and  died  at  the 
Marchioness  of  Bath's."  In  the  same  letter  I  also  said, "  I  remained 
at  Winchester  till  I  was  eighteen,  and  spent  my  holidays  at  the 
dowager  Marchioness  of  Bath's."  I  did  not  remain  till  I  was  eighteen. 
I  wrote  that  because  I  knew  no  better.  I  only  wrote  it  as  a  suppo- 
sition. I  suppose  it  was  the  Marchioness  of  Bath  gaye  me  the 
1,500/.,  the  jewellery,  and  the  pictures.  I  receiyed  them  from  her  in 
Grosyenor-street.  This  letter  of  the  20th  of  September,  1852,  to 
Lady  Caroline  Thynne  is  in  my  handwriting.  In  this  I  said,  the 
Marchioness  of  Bath  did  me  the  honour  and  maternal  kindness  to 
adopt  me  as  her  ^*  porta^ee.**  I  also  said,  the  Marchioness  of  Bath 
gaye  me  the  money,  jewels,  and  pictures  of  my  mother.  This  letter 
of  the  26th  of  September,  1852,  is  in  my  handwriting.  In  this  I 
repeated  that  the  Marchioness  of  Bath  gaye  me  the  money  and  jewels 
len  me  by  my  mother,  and  an  obituary  rin^  which  she  had  had  made 
in  memory  of  my  mother,  with  an  inscription,  "  In  memory  of  Jane, 
wife  of  Hugh  Smyth ;  married  May,  1796,  and  died  Eebruaiy,  1797." 
There  was  such  a  ring,  but  there  is  not  one  such  in  the  box  now. 
I  haye  seen  such  a  ring.  I  don't  remember  when  I  saw  it  last.  It 
was  in  Mr.  Catlin's  possession.  [Sir  F.  Thesiger,  looking  at  the 
plaintiff's  letter,  asked  him  how  he  spelt  **  yicissitudes  P  "  The  wit> 
ness,  after  some  hesitation,  spelt  it "  yisicitudes."]  I  receiyed  a  letter 
from  Caroline  Thynne,  of  the  25th  of  Sej^mber.  I  can't  recollect 
which  of  the  Lady  Baths  gaye  me  the  picture.  They  were  always 
together.  I  receiyed  it  in  Orosyenor-street,  of  course.  The  money 
was  giyen  to  me  in  my  hands — 1,500Z.  I  was  thirteen  years  old.  I 
suppose  that  is  about  the  truth.  I  was  thirteen,  but  I  was  a  yery 
large  boy  of  my  age.    I  neyer  receiyed  a  picture  of  my  father  from 
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Mrs.  Forland.  This  letter  of  20th  May,  1862,  to  Mr.  Hugh  Piggott 
is  in  mj  handwriting.  In  it  I  said,  *'  I  have  an  oil  likeness  of  Sir 
Hugh  when  a  very  young  man,  which  was  given  to  me  by  Mrs.  For* 
land  as  the  gifb  of  my  mother."  I  only  imagine  Mrs.  Eorland  gave 
it  to  me.  This  is  not  my  artificial  memory.  It  was  only  "  feelers  '* 
to  find  out  my  pedigree.  I  was  seized  with  the  smallpox  at  the  house 
in  Grosvenor-street — ^the  Marchioness  of  Bath's.  She  was  not  at 
home.  I  had  been  four  months  at  Wycombe.  I  went  by  invitation. 
I  don't  know  by  whose  invitation.  It  is  spelt  "  Whycombe."  I 
spent  my  holidays  several  times  at  Wycomoe  Abbey — Lord  Car- 
rington's.  I  never  have  asserted  that  I  was  a  relative  of  the  Carring- 
ton  family.  I  have  said  I  might  be.  I  was  placed  at  Dr.  Williams's 
by  the  servants  in  the  house.  I  was  ill  with  the  smallpox.  I  suppose 
the  servants  visited  mo.  I  did  not  pav  for  my  board  and  lodging  at 
Dr.  Williams's.  I  had  1,500Z.  in  different  notes.  I  changed  them 
abroad — discounted  them  rather.  When  I  was  at  Wycombe  Abbey 
my  money  was  in  ny  box  with  my  clothes.  I  think  Lord  Knox's 
name  was  Henry.  He  was  at  Warminster  Grammar  School.  I  have 
since  understood  he  is  the  son  of  Lord  Eanfurly.  In  this  letter  I 
have  spelt  Lord  Ejiox's  name  "  Nox,"  and  the  same  in  another.  In 
that  letter  I  said  that  I  had  *'  made  rapid  strides  in  my  education." 
[On  being  asked  how  to  spell  "  rapid,"  the  witness  spelt  it  "  rappid," 
and  this  being  received  with  loud  laughter,  said  he  would  produce 
authority  for  that  mode  of  spelling.]  I  was  eighteen  in  1815.  I  was 
not  a  prisoner  under  Napoleon.  [The  witness's  letter  was  here 
read,  in  which  he  said  he  was  a  prisoner  in  Erance.]  I  was  not  in 
prison.  I  was  at  Brussels.  I  was  in  Fans  at  the  commencement 
of  1815.  We  were  all  free  when  the  emperor  went  to  battle.  I  was 
at  the  ball  at  Brussels.  I  was  at  Paris  when  the  allied  sovereigns 
were  there.  They  were  there  the  day  after  the  ball.  The  allied 
sovereigns  entered  Erance  in  the  commencement  of  1815.  I  know 
nothing  of  it.  I  joined  Bell  and  Lancaster.  I  was  opposed  to  them. 
They  did  not  give  joint  lectures.  They  always  lectured  in  English  to 
the  English,  or  to  those  who  understood  the  English  language.  I 
am  not  a  good  French  scholar.  I  did  not  learn  much  Latin  at 
Winchester.  I  got  my  degree  of  LL.D.  from  Marischal  College, 
Aberdeen.  LL.D.  means  *'  a  doctor  learned  in  the  law."  It  was  an 
honorary  degree  given  for  a  course  of  lectures.  It  was  given  in  1826. 
I  lectured  in  Mjorischal  College,  in  the  Old  Tower,  and  the  King's 
College.  I  have  seen  Bell.  I  called  him  Professor  Bell.  I  believe 
he  was  a  Dissenting  minister.  I  did  not  call  Mr.  Lancaster  Dr.  Lan* 
caster.  They  both  dressed  like  yourself.  There  is  now,  and  there 
was  then,  I  suppose,  a  great  deal  of  writing  on  the  back  of  the  oil 

gicture  of  my  father.  There  are  a  good  many  cyphers.  I  believe  it 
as  the  words, ''  Hugh  Smyth,  Esq.,  son  of  Thomas  Smyth,  of  Staple- 
ton,  in  the  county  of  Gloucester,  1796."  This  letter  of  the  18th  of 
September,  1852,  to  Mr.  Gore  Langton,  contains  this  passage:  — 
"  I  have  a  picture  with  the  inscription,  *  Hugh  Smyth,  Esq.,  son  of 
Thomas  Smyth,  Esq.,  of  Stapleton,  of  Glocestershire,  in  England, 
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who  married  in  Ireland  in  1796.'  "  That  ia  a  true  account  of  the 
inscription.  I  was  abroad  ten  or  eleyen  years.  I  lived  on  mj 
monej.  I  earned  a  good  deal  bj  lecturing  abroad  on  the  subiect 
of  education.  I  returned  to  this  country  in  1826.  I  had  an  idea 
who  my  father  was.  I  was,  of  course,  well  assured  who  my  fiftther 
was.  [The  witness  was  here  asked  fit)m  one  of  his  letters  how  he 
spelt ''whom?"  he  spelt  it  "whome,"  and  said  he  could  produce 
authority  for  such  spelling.  He  was  then  asked  how  he  spelt  ''  set 
aside,"  which  he  spelt  "  sett  asside,"  and  told  the  learned  judge  that 
the  proper  way  of  spelling  "  aside"  was  "  asside,"  but  that  dictio- 
naries differed.]  When  I  returned  to  England  in  1826  I  did  not 
know  Grace  was  dead,  or  Davis.  The  marchioness  did  not  die  till 
1833.  [The  witness's  letter  was  here  read,  in  which  he  had  said 
that  on  his  return  to  England  in  1826  he  found  G-race  and  Davis 
dead,  and  the  marchioness  dead.]  That  must  have  been  the  dowaeer. 
I  could  not  go  to  the  marchioness  after  the  manner  in  which  I  nad 
gone  away.  Mr.  Frovis  went  upstairs,  and  I  followed  him.  He 
there  gave  me  the  Bible.  He  said  they  were  relics  of  my  mother, 
which  had  been  handed  to  him  by  Mrs.  Davis,  of  Warminster.  I 
had  not  the  curiosity  to  look  into  it.  I  looked  at  the  jewellery, 
certainly,  and  my  mother's  picture.  I  saw  the  obituary  nng,  but  I 
did  not  notice  the  inscription.  The  first  time  I  saw  the  inscription 
was  in  this  year.  I  went  to  Warminster  to  find  the  burial  certificate 
of  m^  mother.  In  my  letter  to  Mr.  Qore  Langton,  I  said  I  could 
obtain  the  certificate  of  her  burial  at  any  time.  There  was  such  a 
register  when  I  was  there  in  the  beginning  of  this  year,  but  it  was 
spelt ''  Smith."  I  saw  a  register  of  Jane  Smith  in  the  register  for 
the  year  1797.  It  was  shown  me  by  the  clergyman.  She  was  put 
down  as  sixteen.  My  mother  could  not  have  been  more  by  the 
portrait.  The  second  time  I  went  I  was  with  Mr.  Catlin.  We  were 
left  there  about  an  hour  in  the  library  at  the  rectory-house.  I  don't 
know  that  circulars  were  issued  by  Mr.  Catlin  in  ^February  this  year 
for  the  discovery  of  the  marriage  of  my  mother  and  baptism  of 
myself,  with  61.  reward.  Mr.  Catlin  gave  notice  to  the  tenants — 
not  I.  I  wrote  this  letter  by  direction  of  Mr.  Bodhmn,  my  solicitor, 
on  the  8th  of  September,  1852,  and  I  signed  my  name  ''  Henry 
Brown."  [The  letter  was  appointing  a  steward  to  the  estates.] 
[Two  notices  were  read  to  the  witness,  in  one  t)f  which  he  had  spelt 
the  word  "  Somerset"  with  two  m's,  thus,  "  Sommerset,"  and  in  the 
other  with  two  t's,  thus,  "  Somersett."  He  was  then  asked  which 
was  the  right  way  ?  He  said,  "  I  will  not  tell  you  which  of  the  two 
ways  is  correct;  you  would  not  believe  me  if  I  did."  He  then 
said  he  had  signed  the  name  '*  Henry  Brown"  to  the  notices  by 
authority  of  Mr.  Bodham,  and  added,  "  I  did  not  write  them  in  a 
feigned  hand.  I  as  often  write  that  way  as  the  other."  On  the 
brooch  being  opened  by  a  jeweller,  the  back  of  it  was  found 
with  this  inscription,  "  Bom  14th  May,  1774.  Married  Majr,  1796." 
I  swear  distinctly  that  I  had  Mr.  Bodham's  authority  to  write  these 
letters.    Witness  added  that  he  was  willing  that  Mr.  Bodham,  who 
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i  in  court,  should  be  called.]  It  was  on  the  19th  of  May  I  went 
to  Sir  John — on  a  Friday.  I  can't  be  mistaken  in  this.  I  made  no 
memorandum  of  it.  The  moment  I  went  in  he  appeared  conscious 
it  was  I.  I  do  not  say  he  said  in  any  way  he  knew  me,  but  I  rather 
suppose  he  felt  conscious.  I  went  to  Sir  John  to  acknowledge  me. 
Oi  course  he  acknowledged  me.  We  did  not  enter  particularly  into 
my  rights.  He  said  he  would  take  care  to  arrange  all  that  was 
necessary  with  regard  to  the  title  to  the  property.  When  I  went 
in,  I  said  I  had  called  upon  him  to  introduce  myself  as  his  nephew, 
the  son  of  Sir  Hugh  Smyth.  I  stated  what  I  knew  of  my  birth 
and  circumstances.  I  can't  call  to  mind  exactly  what  I  said.  I 
put  it  down  afterwards  in  writing  when  I  began  the  inquiry.  That 
was  three  years  afterwards.  I  have  not  ^ot  it  here.  I  gave  it  to 
Mr.  Shadwell,  and  he  gave  it  to  Mr.  Catlm.  I  think  Mr.  Shadwell 
gave  it  back  to  me,  and  I  gave  it  to  Mr.  Catlin.  That  was  last  year. 
It  was  by  the  advice  of  a  solicitor  who  went  abroad,  and  also  of 
Mr.  Penton,  I  went  to  Ashton.  I  have  since  found  that  he  was  not 
a  solicitor,  but  an  accountant.  His  name  was  ''  Smith,"  of  Bristol. 
It  is  perfectly  true  what  I  have  said  in  the  letters  read  about  Sir 
John  admittmg  my  rights.  I  am  certain  he  gave  me  a  501.  note  of 
the  Bank  of  England.  [After  some  pressure,  the  witness  said, 
^  Oh,  no ;  it  was  not  a  note  of  Miles's  Bank."  Afber  hearing  the 
learned  judge's  notes  read  of  his  examination  in  chief,  he  said, 
^  I  am  quite  certain  it  was  a  Bank  of  England  note."] 

Sir  E.  Thesiger  here  read  an  extract  from  the  plaintiff's  letter  to 
Mr.  Gtore  Langton,  in  which  he  described  the  note  as  '^  a  50^.  note 
of  Miles's  Bank." 

The  witness  then  said  he  could  not  tell  which  it  was. 

He  was  then  cross-examined  at  great  length  as  to  some  contradic- 
tions between  the  letters  which  he  had  written  to  various  persons 
and  the  evidence  which  he  had  given.  In  one  letter  he  had  referred 
to  Mrs.  Way,  Sir  John's  sister,  as  a  lady  who  knew  all  about  his 
birth  and  rights.  On  being  asked  why  he  did  not  go  to  Mrs.  Way 
after  Sir  John  Smyth's  death,  he  said  he  could  give  no  reason  for  not 
going.  It  was  not  delicacy  of  feeling. — I  met  Mr.  Abbott^  the 
present  steward,  in  the  park  of  Ashton  Court,  in  May,  1852.  I  did 
not  say  I  was  the  son  of  the  late  Sir  Hugh,  and  my  object  was  to 
ask  him  to  represent  my  case  to  Mrs.  Smyth  and  obtain  some  pecu- 
niary assistance.  I  would  not  have  said  that  after  the  manner  in 
which  he  (the  steward)  had  behaved  to  me.  He  had  said  my  story 
was  too  improbable  to  be  believed.  I  wished  to  see  Mrs.  Smyth.  I 
may  have  told  him  I  was  the  son  of  Sir  Hugh.  I  told  him  I  had  a 
picture  of  my  mother,  and  also  one  of  my  &ther.  He  asked  me 
where  I  got  it.  I  said,  '^  I  did  not  steal  it.^'  It  was  then  he  said, 
mine  was  an  improbable  story.  I  called  on  Mr.  Smyth  Piggott  (an 
illegitimate  son  of  Sir  Hugh),  and  he  treated  me  kindly  and  acknow- 
ledged me.  He  said  he  should  require  one  or  two  documents.  I 
afberwards  wrote  that  Mr.  John  Smyth  Piggott  '^  treated  me  in  the 
same  off-handod  maimer."    He  (Mr.  Piggott)  had  never  said  it  was 
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a  tramped-up  story  and  a  piece  of  yillanj.  [Sir  F.  Theriger  here 
read  a  letter  in  which  the  plaintiff  referred  to  auch  expressions  aa 
having  been  used  bj  Mr.  Piggott.  The  reading  of  this  and  other 
letters  excited  great  amusement  from  the  bad  speUing.  The  fietults 
in  spelling  generally  consisted  in  improperly  doubling  consonants, 
thus — ^'^  sett  aaside/^  "verry,"  Ac.]  Mr.  Piggott  d£d  this  year. 
I  have  written  to  her  Majesty  on  this  subject.  I  have  got  her 
letter  at  home.  I  lectured  l)efore  her  at  Kensington  Pahce  on 
oratory.  She  then  expressed  herself  ready  to  assist  me.  I  wrote  a 
letter  to  her  Majesty.  It  was  in  September,  1852,  if  I  have  said  so. 
I  got  an  answer  from  her  equeny  in  winting.  Li  a  letter  to  Mr. 
Luigton  I  said  I  had  ''redeemed"  her  promise.  By  ''redeemed'* 
I  meant  I  had  "  requested  *'  her  to  assist  me. 

The  Court  now  adjourned^  and  at  its  sitting  on  the  third 
day,— 

Mr.  Justice  Coleridge  said,  a  letter  had  been  put  into  his  hand  by 
Miss  Boyle,  which  she  said  was  of  importance  to  the  cause,  but  ha 
had  thought  proper  not  to  open  it.  liis  lordship  then  laid  it  on  his 
desk  unopeneo,  and  said  he  had  also  received  another  letter,  which 
he  had  opened,  and  which  he  thought  it  his  duty  to  read.  It  was 
from  a  person  who  professed  himself  to  be  indifferent  between  the 
parties  and  a  lover  of  justice,  and  stating  that  one  of  the  jurymen 
was  opposed  to  the  plamtiff,  and  expressing  a  hope  that  his  Loraship, 
who  mid  acted  with  great  fiKimess,  would  not  allow  the  plaintiff  to  be 
unduly  pressed. 

Sir  Bichard  Hugh  Smyth's  cross-examination  was  then  continued. 
— ^My  papers  were  only  thrown  overboard  at  sea  once.  This  may 
have  been  twenty-five  years  ago,  not  thirty-five  [as  stated  in  one  of 
his  letters].  I  nave  never  stated  that  my  mother  was  a  relation  of 
Lord  Carrington*s.  [A  letter  was  here  read  in  which  the  plaintiff 
had  said  so,  and  had  added,  "  Her  crest  mil  seal  this  letter,  and  the 
motto  I  adopt,  '  Tonaof  et  Jidesr']  1  caUed  myself  early  in  life 
"  Smyth,"  but  I  afterwards  chaneed  it,  from  always  being  thought 
an  Irishman,  to  "Smith,"  and  the  printers  would  change  it  to 
"  Smith,"  when  I  wrote  "  Smyth."  I  did  not  call  myself  "  Smith  " 
down  to  1852 ;  the  printers  did.  [The  witness  here,  as  on  several 
other  occasions,  expressed  himself  to  be  deeply  injured  by  being 
cross-examined  so  strictly.  A  letter  was  put  into  his  hands,  of  June, 
1852,  in  which  he  had  signed  his  name  "  Smith."]  I  spelt  my 
name  "Smith"  down  to  July,  1852.  I  don't  know#how  I  spell 
"  scrutiny." 

Sir  E.  Thesiger. — Is  there  dictionary  authority  for  spelling  it 
"screwteny"  P 

The  letter  was  here  shown  to  the  witoiess,  and.  he  protested  it  was 
not  spelt  "  screwtenjr." 

Mr.  Justice  Coleridge. — ^How  do  you  say  it  is  spelt  P 

Sir  B.  H.  Smyth  said  "  scruteny." 

Sir  P.  Thesiger.— How  do  you  spell "  rascal"  P 
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Sip  E.  H.  Smyth. — Why  should  I  be  schooled  in  this  way  ?  [At 
length  he  spelt  it,  "  rascal."]  I  never  spell  rascal  "  raskel."  [His 
letter  was  shown  him.)  It  is  indeed  so.  It  was  something  like  your 
slip  of  the  tongue.  I  can  prove  that  your  utterance  of  grammar  is 
most  incorrect.  Twenty  times  yesterday  you  said  "  I  have  got."  I 
believe  "5fe»aa?  et  fidea^'  is  the  motto  of  the  Carrington  family. 
That  is  both  good  Latin  and  good  grammar.  "  Tenax,^^  I  should 
say,  is  firm,  and  ^^fides^^  firm  in  faith — firm  and  faithftd.  Mottoes 
were  always  arbitrary.  "  Qui  capit  capitur^*  is  the  motto  of  the 
Smyth  family.  [The  witness  was  here  cross-examined  at  great 
length  as  to  his  statements  about  his  connection  with  the  Carrington 
familv.] — An  office  seal  was  given  to  me  at  Smith,  Payne,  and 
Smith's,  in  the  Strand.  I  can't  say  where  it  was ;  it  was  a  long 
while  ago.  The  engraver  has  it  who  engraved  my  seals  for  me — 
Mr.  Moring.  I  did  not  tell  Mr.  Montgomery  that  1  was  the  brother 
of  Lord  Carrington,  and  the  son  of  a  Mr.  Smith,  who  afterwards 
married  into  the  Bath  family.  I  may  have  said  my  mother  died  at 
Longleat.  He  (Mr.  Montgomeiy)  did  not  give  me  half  a  sovereign 
because  I  was  in  a  starving  condition.  He  gave  half  a  sovereign  to 
Lady  Smjth,  or  one  of  the  children,  for  a  specific  purpose.  I  can't 
call  to  mmd  the  specific  purpose.  I  never  told  him  I  was  starving. 
I  should  scorn  to  starve,  sir,  while  I  could  work.  It  was  soon  after 
my  last  interview  with  Mr.  Montgomery  that  I  changed  my  name 
from  "  Smith  "  to  "  Smyth."  I  got  3?.  or  4Z.  from  Mrs.  Newbury, 
of  Taunton.  That  was  for  teaching  her  family.  I  got  a  subscription 
for  a  work  on  education.  That  has  not  been  published.  Here  is 
the  work.  You  may  publish  it.  I  will  put  down  your  name  if  you 
please.  I  never  was  in  a  starving  condition  that  I  know  of.  My 
wife  and  children  might  have  been  wanting  bread  in  June,  1852. 
[Sir  F.  Thesiger  here  read  one  of  the  witness's  letters  of  that  date 
to  Mrs.  Newbury,  in  which  he  said — "  My  children  must  have  bread, 
and  nothing  in  tne  garden  is  available  except  the  cabbages,  and  they 
are  all  very  ill  from  eating  too  much  green  meat."  The  witness  at 
first  said  the  letter  was  written  by  Mrs.  Smyth,  but  they  wrote  so 
much  alike  he  could  not  tell  which  it  was.  At  length  he  admitted 
he  wrote  the  letter,  but  he  denied  that  his  children  ever  in  fact 
wanted  bread,  and  then  said] — I  took  a  young  man  named  Nash  to 
Mrs.  Newbury.  I  did  not  introduce  him  ias  my  son.  He  is  in  the 
town.  I  never  went  by  the  name  of  Provis,  or  Thomas  Provis,  or 
William  Thomas  Provis.  I  say  that  most  deliberately.  I  called 
upon  a  Mr.  Prpvis,  the  manager  of  the  Yeovil  Bank.  I  did  not 
introduce  myself  as  his  cousiu.  I  did  not  say  that  John  Provis,  of 
Warminster,  and  lately  of  Frome,  was  my  father.  I  did  not  say  I 
had  called  on  his  brother  at  the  Salisbury  Bank,  and  he  had  behaved 
very  kindly  to  me.  I  asked  him  if  he  knew  Mr.  Provis,  the 
carpenter,  of  Warminster  ?  and  when  he  said  "  No,"  I  bade  him 
good  morning.  I  did  not  say  I  was  a  relation  of  his  and  had  come 
into  a  great  fortune.  [The  witness  was  then  cross-examined  as  to 
similar  representations  made  by  him  to  Mr.  Bobert  Provis.]   I  called 
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on  Mr.  Samuel  Proyis  at  the  Salisbury  Bank  about  two  years  ago. 
I  did  not  call  myself  Dr.  Provis  and  say  I  was  one  of  the  sons  of 
John  Proyis  by  his  first  wife,  Miss  Loyett.  I  did  not  want  to 
borrow  money  from  him.  I  know  Mary  Tucker.  She  liyed  at  John 
Proyis's,  at  Jerome,  for  twenty  years.  I  neyer  saw  John  Proyis  in 
the  presence  of  Mary  Tucker.  She  was  only  a  servant.  I  haye 
neyer,  in  her  presence,  called  John  Proyis  my  father,  and  he  has 
neyer  called  me  his  son.  I  neyer  quarrelled  with  Jokn  Proyis  about 
the  way  I  went  on.  He  neyer  said!,  "  Tom,  why  do  you  change  your 
name  ?  "Why  don't  you  go  by  your  right  name  instead  of  Smyth  ?" 
I  did  not  say  it  answered  my  puroose  better  to  go  by  the  name  of 
Smyth.  I  neyer  applied  to  Mary  Tucker's  husband,  Charles  Tucker, 
to  borrow  51.  to  buy  a  wheel-chair  for  my  father.  I  borrowed  6Z., 
but  not  for  that  purpose.  I  repaid  that  51,  shortly  after.  There 
was  a  wheel-chair  purcaased  by  the  old  man  himself  before  I  borrowed 
the  51.  I  might  haye  purchased  it.  I  don't  remember.  I  neyer 
said  it  wouldn't  do  to  be  called  "  Tom  Proyis ;"  it  was  much  better 
to  be  called  Dr.  Smyth.  I  neyer  went  to  Erome  and  took  an  inven- 
tory of  John  Proyis's  things.  I  did  not  tell  Charles  Tucker  that  if 
my  father  died  he  was  to  take  care  of  the  things,  for  I  was  the  right- 
ful owner.  [A  book  was  handed  to  the  witness.]  I  could  not  swear 
this  was  my  handwriting.  I  should  say  it  was  nis  handwriting.  I 
will  not  swear  it  is  not  mine.  There  is  a  leaf  torn  out,  and  I  won't 
acknowledge  it.  Now  I  call  to  mind,  I  might  haye  made  the  inven- 
tory. I  might  venture  to  say  I  did  write  it.  The  old  man  wished 
to  defend  himself  from  the  encroachment  of  the  Tuckers.  [Kis 
attention  was  called  to  one  item — "  Painting  of  son  John."]  The 
old  man  used  to  call  it  the  picture  of  his  son  John.  That  is  the 
picture  which  now  has  on  the  back  of  it  the  words,  "  Hugh  Smyth, 
Esq.,  of  Stapleton,  Glocestershire,  in  England,  who  married  in 
1796."  [The  picture  was  here  produced  in  court:  it  was  an  oil 
painting  of  twenty-five  inches  by  thirty,  of  a  young  man  of  about 
twenty,  sitting  in  an  arm-chair  covered  with  red  leather,  with  a 
book  in  his  hand,  dressed  in  a  blue  coat  with  bright  buttons,  a 
white  waistcoat,   and  white  cravat,  with   gold  brooch  set   with  a 


stone.]  That  is  the  picture  referred  to  in  the  inventory.  [Extracts 
were  here  read  to  vntness  from  several  letters  which  he  had  writ- 
ten, in  which  he  had  spoken  of  an  oil  likeness  of  his  father 
in  his  possession,  with  the  inscription,  *^  Hugh  Smyth,  Esq.,  son  of 
Thomas  Smyth,  Es^.,  of  Stapleton."J  Most  likely  1  intended  to 
refer  to  that  paintmg.  [The  inscription  was  here  read,  ''Hugh 
Smyth,  Esq.,  son  of  Thomas  Smyth,  Esq.,  of  Stapleton,  county  of 
G-locester,  1796."]  The  writing  on  the  back  is  not  in  the-  same  state 
now  as  it  was.  I  put  the  acid  on  the  back,  and  brought  the  writing 
out.  It  was  not  perceivable  by  the  dirt.  I  brought  it  out  by  pu£ 
ting  acid  upon  it  immediately.  I  brought  it  home  to  Bristol  m  the 
autumn  of  last  year.  I  will  swear  the  writing  at  the  back  is  in  the 
same  state  as  it  was  then.  It  is  the  same  as  it  always  was.  I  ap- 
plied tartaric  acid.     I  am  almost  sure  it  was  tartaric  acid.     I  don't 


814  amyth  V.  Smiftb. 

know  tartaric  acid  will  diachao^  ink.  I  ufied  tartaric  acid  to  remoTO 
dirt.  I  think  it  must  have  been  soda.  I  forget.  I  baye  read  of 
metbods  used  to  discover  tbings  on  old  canvas.  It  was  in  tbe  bouse. 
It  was  in  Mrs.  Mattick's  bouse.  It  was  found  in  tbe  kitcben  on  a 
shelf.  Tbe  inventory  did  not  refer  to  that  painting.  [The  witness 
here  looked  at  tbe  inventory  and  said]  I  say,  at  once,  this  is  not  my 
handwriting.  I  did  not  swear  I  wrote  it.  It  is  very  like  bis  own 
writing.  I  might  have  written  like  tbe  old  man's.  It  is  my  band- 
writing.  Tbe  words  *^  painting  of  son  John/*  do  refer  to  that  picture. 
I  may  have  admitted  it  to  ease  bis  mind,  to  give  way  to  his  foolish 
fancies.  I  know  it  waa  tbe  picture  of  my  father,  whiGh  Mr.  Davis 
had  sent,  left  by  my  mother.  When  you  see  bis  daughter,  you  will 
soon  see  it  was  not  his  son.  Mrs.  Heath  was  tbe  daughter  of  John 
Frovis  by  bis  second  wife.  I  don't  know  that  bis  second  wife's  name 
was  Ann  Lacey.  I  married  in  1841.  I  was  not  married  in  1814. 
I  waa  not  married  in  the  church  of  St.  Michael,  Bath,  in  1814,  to 
Mary  Ann  Whittick.  The  name  of  my  present  wife  was  Asbton. 
I  never  bad  but  one.  I  slightly  know  a  person  named  Charles 
Ingram.  He  does  not  claim  to  be  a  nephew  of  mine.  On  tbe  24th 
of  July  last,  William  Ingram,  depui^-govemor  of  Bath  gaol,  did 
not  meet  me  and  address  me  as  bis  uncle.  I  have  only  been 
married  once.  [Sir  P.  Thesiger. — What  did  you  mean  by  writing 
to  Mrs.  Florence  Smyth  on  the  18th  of  Ma;^  last,  "  I  have  a  second 
wife,  &c."  ?] — I  could  not  mean  that.  I  might  have  meant  a  young 
wife.  I  don't  spell  young  '^  second."  Mary  Heath  was  not  present 
at  my  marriage  m  1814.  I  was  not  then  married  by  tbe  name  of  Mr. 
Thomas  Frovis.  I  was  married  to  my  present  wife  in  Scotland.  It 
was  a  Gretna  Green  marriacfe,  if  you  like.  It  waa  at  Dundee,  I 
think,  in  1841.  I  don't  recoUect.  I  leave  these  matters  to  my  wife, 
Ann  Heath  could  not  have  been  at  my  marriage,  because  she  is  a 
GatboHc.  She  did  not  dine  at  my  house  in  Abbey  Green.  I  was  a 
boy  at  tbe  time.  I  never  saw  Ann  Heath  twenty  years  ago.  She 
did  not  call  me  "  Tom."  I  did  not  tell  her  I  was  surprised  at  her 
calling  me  Tom,  as  I  was  so  much  older  than  she,  and  that  my  name 
was  Dr.  Smyth.  I  took  two  of  her  children — not  to  educate,  but  to 
put  one  out  in  the  world.  Tbe  children  were  not  ill-treated  by  me  and 
taken  away.  I  did  not  say  to  her  that  I  had  not  come  to  claim  the 
property,  but  only  tbe  picture.  She  gave  me  tbe  picture,  I  think,  in 
184/.  I  had  not  seen  the  writing  on  the  back  before  I  received  it. 
I  ordered  some  seals  to  be  engraved.  I  applied  to.  Mr.  Moring,  a 
seal-engraver  in  Holbom.  It  waa  since  Christmas ;  tbe  bill  will  toll. 
The  CflMs  were  bad  on  the  21st  of  December.  The  seal  was  not 
ordered  at  tbe  same  date,  but  shortly  after.  I  had  the  seal  in  the 
month  of  March.  I  save  an  order  for  the  card-plate  and  cards  on  the 
19th  of  December ;  but  I  did  not,  on  that  occasion,  order  a  steel 
seal  to  be  made  according  to  pattern  which  I  brought,  with  tbe  crest, 
garter,  and  motto  of  tbe  Smyths,  of  Long  Asbton,  to  be  engraved 
thereon.  I  ordered  it  afterwards.  Mr.  Moring;  got  the  crest  from 
the  letter  which  was  in  possession  from  Joaepb  Beed.    That  ia  the 
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letter  I  took  to  Mr.  Moring.  I  swear  I  allowed  it  to  hiiHi  and 
he  took  the  impression  fix>m  it,  while  I  was  looking  for  the  ex- 
planation of  the  motto.  I  know  he  did  not  take  it  from  the 
"Baronetage."  The  goods  were  not  to  be  sent  to  No.  1,  Queen's 
Square,  Bloomsbury.  Mr.  Nash  keot  a  lodging-house  there,  and  was  a 
cheese  and  butter  factor.  I  callea  for  the  seal  in  the  beginning  of 
March.  [The  steel  seal  was  here  produced.]  I  afterwards  sent  an 
order  for  a  seal  with  the  arms,  crest,  and  motto  of  the  Smyths.  That 
order  was  executed,  and  a  seal  was  sent  to  me  at  St.  Vincent's 
Priory,  Bristol.  [This  seal  was  here  produced.]  I  was  living  at  the 
Priory  when  the  deed  which  I  spoke  of  yesterday  was  sent  to  me.  I 
was  not  there.  I  know  nothing  about  Prederick  Crane,  the  writer 
of  the  letter  which  came  with  the  document  of  September,  1828.  I 
did  not  swear  yesterday  that  this  paper  came  with  the  document. 
[The  judge's  notes  were  read,  from  which  it  appeared  that  he  had  so 
sworn.]  I  don't  know  whether  it  was  the  paper  in  which  the 
seal  was  sent.  The  motto  on  the  first  seal  was  correct,  "  Qui  capit 
eapitur**  I  never  discovered  that  the  second  seal  had  the  words 
*^  Qui  capit  capitor*'  The  seal  was  taken  from  the  document  of 
1823.  1  rubbed  silver  paper  on  the  seal,  and  sent  it  up  to  Mr. 
Moring.  1  may  have  sent  it  in  the  month  of  May.  1  got  the  seal, 
1  think,  on  the  7th  of  June.  I  wrote  to  the  minister  of  Balli- 
nadee,  near  Bandon,  for  specimens  of  the  late  Dr.  Lovett's  hand- 
writing. I  wrote  to  Mr.  Bennett  on  the  18th  of  March,  1868, 
[The  ktter  had  a  seal  with  "  Qui  eapU  eapitor,^^  and  the  witness 
was  asked  why  he  had  sworn  that  he  did  not  receive  the  seal  till 
the  7th  of  June  P]  He  said,  it  must  be  a  mistake.  1  never  saw 
the  deed  till  the  17th  of  March.  I  must  have  received  the  seal 
before  the  13th  of  March.  [The  witness  was  here  pressed  to  recon- 
cile his  statement  that  he  had  not  received  the  deed  till  the  17th  of 
March,  that  he  had  sent  an  impression  from  the  seal  upon  it  to  Mr. 
Moring,  and  had  obtained  the  seal  from  the  pattern  on  the  18th.] 
Sir  F.  Thesiger  here  cross-examined  witness  from  a  telegraphic 
despateh  just  received. — ^Did  you  in  January  last  apply  to  a  person 
at  ^o.  861,  Oxford-street,  to  engrave  for  you  the  Bandon  crest  upon 
the  rings  produced,  and  also  to  engrave  '^  G-ookin"  on  the  brooch? 
Tes,  Idid!^  During  the  eighteen  months  I  said  I  was  with  Dr. 
Williams  in  Parliament  Street  1  was  not  in  prison  in  Dchester  gaol 
for  horse-stealing.  1  have  nothing  particular  on  my  neck.  [The 
scars  behind  his  right  ear  were  visible.]    I  was  not  sentenced  to  die 

*  A  jeweller  in  Oxford  Street  read  the  report  of  the  trial  at  half-past 
nine  on  the  morning  of  the  third  day,  ana  immediately  communicated 
with  Sir  F.  Thesiger,  by  the  electric  telegraph,  to  the  effect  that  he  should 
ask  the  above  question.  The  learned  counsel  did  so,  reading  from  the 
despatch  amid  the  breathless  expectation  of  the  crowded  court.  The 
plaintiff  answered  in  the  affirmative.  The  sensation  which  followed  this 
admission  may  well  be  imagined.  This  part  of  the  case  illustrates  in  a 
remarkable  manner,  not  onfy  the  value  or  the  electric  telegraph,  but  also 
of  publicity  to  judicial  proceedings. 
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for  horse-stealing.  My  sentence  was  not  commuted  to  eighteen 
months*  imprisonment.  It  was  not  for  stealing  a  gel  Jing  of  a  person 
named  "  Haddon."     I  knew  a  Colonel  Haddon  by  sight. 

Mr.  Justice  Coleridge  here  interposed  an  observation  to  Mr.  Bovill, 
upon  which 

Mr.  BoviU  rose  and  said,  he  had  conferred  most  anxiously  with  his 
learned  friends  (Mr.  Dowdeswell  and  Mr.  Phipson)  as  to  the  course 
which  he  ought  to  pursue,  and  he  could  now  scarcely  express  the 
emotion  which  he  felt  at  the  exhibition  which  had  been  made  in  this 
case.  They  had  considered  the  position  which  they  occupied  and  the 
anxious  duty  which  they  owed  to  the  plaintiff,  whose  advocates  thej 
were  ;  to  the  solicitor,  by  whom  they  were  instructed ;  and  to  then? 
own  position  as  members  of  the  bar  of  England,  as  well  as  the  great 
importance  of  the  case  itself,  and  the  deep  interest  which  it  had 
excited  in  the  public  mind.  They  felt,  however,  that  they  could  not 
interfere  during  the  cross-examination  of  the  plaintiff,  or  until  there 
had  been  some  interposition  by  the  learned  judge  who  presided. 
But,  after  that  most  appalling  exhibition — after  an  exposure  un- 
paralleled in  courts  of  justice,  and  which  he  (Mr.  BoviU)  need  not 
say  had  come  upon  all  of  them  entirely  by  surprise — ^they  felt  it  to 
be  inconsistent  with  their  duty,  as  gentlemen  of  the  bar,  any  longer 
to  continue  the  contest. 

Sir  E.  Thesiger  then  applied  to  the  Court  that  the  plaintiff  might 
not  be  allowed  to  leave. 

Mr.  Justice  Coleridge. — Certainly  not. 

Dr.  Smith. — ^I  appeal  to  your  Lordship  for  protection.  I  am  the 
son  of  that  man. 

Mr.  Justice  Coleridge  then  ordered  one  of  the  javelin-men  to 
take  the  plaintiff  into  custody,  and  to  place  him  in  an  adjoining 
room. 

Sir  F.  Thesiger  then  applied  to  the  Court  to  order  all  the  docu- 
ments, including  the  letters,  Bible,  seals,  rings,  pictures,  &c.,  to  be 
impounded.  This  was  done,  and  the  learned  counsel  then  applied  to 
the  learned  judge  to  commit  the  plaintiff  to  prison  upon  the  charge 
of  forgery  and  perjury. 

Mr.  Justice  Coleridge  said,  he  could  not  commit  upon  the  charge 
of  forgery  without  talang  the  examination  of  the  prisoner ;  but  he 
could  commit  for  perjury  under  the  recent  statute,  and  they  could 
go  before  a  magistrate  and  prefer  the  charge  of  forgery. 

This  was  done  accordingly,  and  the  plaintiff  was  committed 
to  take  his  trial  for  both  offences  at  the  next  assizes  for 
Gloucester. 

And  thus  the  curtain  fell  upon  this  new  version  of  ''the 
heir  at  law.^^  The  plot  is  old,  it  must  be  confessed,  but  there 
is  striking  originality  in  the  principal  character  appearing  as  the 
.friend  of  education  and  enlightenment,  the  lecturer  before 
royalty,  the  professor  of  oratorical  display. 
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When  the  counsel  withdrew  from  the  case^  there  remained 
upwards  of  fifty  witnesses  to  be  examined  for  the  plaintifi^,  and 
eighty  for  the  defendants.  The  defence^  we  are  told^  would 
have  been  complete.  Mr.  Herapath  would  have  proved  that 
the  deeds  were  forgeries^  the  ink  and  the  sealing-wax  being 
modem,  and  in  corroboration  of  his  testimony  it  appears  that 
in  making  the  seal  ordered  by  the  plaintiff,  the  engraver  was 
able  to  give  upon  the  small  shield  the  blood-red  hand  (distinc* 
tive  mark  of  the  barcmetcy)  with  only  three  fingers  and  a 
thumb,  and  liie  fourth  finger  is  likewise  wanting  in  the  impres- 
sion on  the  deed.  The  bishop  of  Gloucester  has  discovered 
that  Dr.  Lovett,  who  was  alleged  to  have  married  Sir  Hugh 
in  Ireland,  did  not  take  his  degree  of  D.D.  until  1809^  which 
was  a  period  of  ten  years  after  the  alleged  nuptials.  It  is  said 
to  have  been  capable  of  proof  that  the  plaintiff  left  his  home, 
wh^i  young,  entered  into  service,  was  guilty  of  horse-stealings 
and  afterwards  absconded,  to  avoid  taking  his  trial  for  an 
abominable  offence. 

The  Bible,  in  which  were  the  alleged  certificates  of  his 
mother's  marriage  and  his  own  baptism,  was,  it  now  appears, 
purchased  by  the  plaintiff  at  a  book-stall  in  London,  and  at  the 
tune  when  it  was  sold  to  him  it  had  in  it  the  ancient  signature 
''  Jno.  S.  Vandenbergh,''  A  son  of  this  gentlemen  (who  was  no 
count)  has  been  discovered,  and  he  states  his  father's  name  to 
have  been  John  Simon,  and  not  John  Samuel,  the  name  fixed 
on  to  bear  out  the  initial  signature. 

We  observe  that  a  contemporary  has  called  attention  to  the 
bearing  of  this  case  upon  the  well-remembered  proceedings 
against  Mr.  Barber,^  the  attorney^  and  we  join  with  him  in 
thinking  that  if  attorneys  and  counsel  were  deceived,  as  they 
undoubtedly  were,  by  the  man  Frovis,  Barber  may  well  have 
i>een  deceived  by  the  man  Fletcher. 

^  Juris^  vol.  xvii.  p.  354.  An  article  upon  the  case  of  Mr.  Barber 
appCNOred  in  the  Law  Mia^€uiine,  vol.  xiiL  (N.  S.),  p.  213. 
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Aet.  VI.— SCOTO-ENGLISH  LAW  COMMISSIONS  AND 
LAW  ASSIMILATIONS  — MERCANTILE  LAW 
REFORM. 

Report  and  Suggestions,  addressed  to  the  Mercantile  Commnnity  of  the 
United  Kingdom,  by  the  London  Committee  of  Merchants.  Long« 
man,  Brown,  Green,  and  Longmans.    London,  1852. 

Beform  in  the  Bankruptcy  Law  of  Scothmd.  By  Scotos.  Adam  and 
Charles  Black.    Edinburgh,  1862. 

Remarks  on  the  Keyision  of  the  Bankruptcy  Laws  of  Scotland.  By  a 
Scotch  Accountant.    Bell  and  Bradfute.    Edinburgh,  1853. 

Resolutions  of  the  Edinburgh  and  Leith  Trade-Protection  Association  on 
the  Bankruptcy  Laws. 

Report  to  the  Chamber  of  Commerce  of  Edinburgh.  By  William  Alex- 
ander, Writer  to  the  Signet.  Adam  and  Charles  Black.  Edin* 
burgh,  1853. 

An  Act  to  Amend  the  Laws  relating  to  Bankruptcy  in  Scotland  (4th  Au- 
gust, 1853). 

Royal  Commission  to  inquire  how  far  the  Mercantile  Laws  of  the  United 
Kingdom  may  be  assimilated  (June,  1853). 

Lord  Brougham's  Bankruptcy  and  Insolvency  Bill  for  Scotland.  , 

Minutes  of  Evidence  taken  before  the  Select  Committee  of  the  House  of 
Lords,  appointed  to  consider  the  Bankruptcy  Bill.    Session  1852-3. 

The  Principles  of  Commerce  and  Commercial  Law.  By  Sir  Greorge 
Stephen.    London :  John  Crockford,  29,  Essex-street,  Strand,  1853. 

HERE  is  a  goodly  supply  of  matter  for  a  law  discoursew 
We  feel  tempted,  indeed^  but  we  must  not  allow  ourselves^ 
to  enter  on  the  consideration  of  many  of  the  subjects  that  come 
within  the  range  of  the  publications  that  we  have  placed  at  the 
head  of  this  article;  nor  have  we  any  intention  of  writing  a 
discursive  essay  on  mercantile  law.  Sir  George  Stephen's 
excellent  little  book^  for  excellent  it  is^  invites  one  almost  tp 
criticize,  not,  we  would  say,  to  prefer  hostile  objections,  but  to 
discuss  freely,  and  at  times  even  doubtingly,  several  of  the  points 
of  law  and  trade — and  we  might  add,  of  politics — ^with  which  the 
good  and  worthy  man  desired  to  indoctrinate  the  youths  who 


Mercantile  Law  Reform.  819 

were  brought  to  sit  at  his  feet^  to  learn  the  most  knowing  com* 
merdal  way  in  which  they  shonld  go.  We  are  the  less  inclined 
to  say  anything  to  the  prejudice  of  the  lectures^  because  we 
have  formed  a  very  high  opinion  of  them  generally ;  and  not^ 
withstanding  the  allusion  we  have  made^  we  believe  that  no 
young  man  who  wishes  to  succeed  in  business  could  more 
profitably  employ  his  time  than  by  the  study  of  so  admirable 
and  so  useful  a  contribution  to  commercial  knowledge.  It  is, 
on  the  other  hand,  imnecessary  that  we  should  treat  with  any 
particularity  of  the  principles  of  mercantile  jurisprudence,  for 
we  have  already  discussed,  in  this  Magazine,  many  of  the  most 
important  of  these,  and  we  have  even  not  forgotten  to  record 
our  opinion  of  the  unbidden  and  fruitless  labours  of  that  most 
eccentric  l^al  amateur  M.  Leone  Levi.  Those  who  wish  to 
refer  to  the  views  to  which  we  have  thus  given  expression,  will 
be  so  good  as  to  look  at  the  following  articles : — The  Law  of 
Contracts  in  England  and  Scotland,  No.  85  (XXI.  New  Series), 
p.  209,  reviewing  Mr.  Tayler^fl  treatise;  Mercantile  Law, 
No.  86  (XXII.  New  Series),  p.  99,  in  which  the  powers  of 
partners  to  bind  each  other  are  considered ;  Mercantile  Law, 
No.  88  (XXIV.  New  Series),  noticing  Eussell's  Chitty's  Con- 
tracts, and  discussing  with  reference  thereto  the  liabilities  of 
partners;  The  Law  of  Partnership  and  Principles  of  Co^ 
operation.  No.  89  (XXV.  New  Series),  p.  200,  reviewing  the 
report  of,  and  evidence  taken  before,  the  Select  Parliamentary 
Committee  of  1850,  of  which  Mr.  Slaney  was  chairman,  tq 
consider  the  subject  of  safe  investments  for  the  savings  of  the 
middle  and  working  classes ;  Codes  of  Merchant  Law,  No.  90 
(XXVI.  New  Series),  p.  57,  in  which  our  imaginative  friend 
M.  Leone  Levi  gets  his  due;  Is  Partnership  en  commandite 
recognised  and  permitted  by  the  present  Law  of  England  ? 
No.  94  (XXX.  New  Series),  p.  50,  the  title  of  which  is 
su£Sciently  suggestive;  and  Law  of  Partnership,  No.  95 
(XXXI.  New  Series),  p.  255,  on  the  Report  of  the  Select 
Parliamentary  Committee,  to  which  we  have  abready  referred, 
and  to  partnership  en  commandite, 

A  great  deal,  however,  it  appears,  remains  to  be  done,  in 
order  to  perfect  the  Law  Merchant,  and  as  far  as  possible  to 
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reaAssi^  it  an  Imperial  system^  in  contradistinction  to  a  meroty 
national  code.  It  is  not^  as  we  understand  the  projected 
change,  that  the  mercantile  law  of  England  or  of  Scotland 
requires  simply  to  be  reformed,  but  that,  situated  as  these  two 
countries  are  towards  each  other,  a  difference  in  their  respectiye 
legal  systems  as  to  matters  of  commerce  is  itself  an  evil,  and 
SDdBBdent  to  justify  a  general  remodelling.  It  has,  therefore, 
been  proposed  to  assimilate  the  commercial  regulations  of  both 
countries,  so  far  as  that  may  be  advantageously  done;  and  it  is 
hoped  that,  by  communicating  to  each  other  the  peculiar  excel-* 
lendes  of  both,  a  commercial  system  may  be  produced,  not  only 
in  an  improved  form  as  to  rule  and  principle,  but  so  firamed  as 
to  be  of  general  application  throughout  the  United  Kingdom. 
The  proposal,  as  might  have  been  expected,  has  been  favourably 
viewed  by,  if  it  did  not  really  originate  with,  the  Government, 
who  in  June  last  caused  a  Commission  to  be  issued  to  certain 
learned  and  mercantile  personages,  who  are  to  inquire  into  the 
subject  and  make  their  report,  without,  we  trust,  the  undue 
delay  that  not  unfrequently  attends  such  kind  of  legislative 
work.  It  is  true  that  the  constitution  of  the  Commission  has 
been  in  some  quarters  objected  to,  and  we  are  told  that  our 
friends  in  the  North  do  not  think  it  sufficiently  Scotch ;  and 
that  modest  little  law  amateur  Mr.  Leone  Levi  {foho  and  wJuU 
is  this  person  ?)  alarmed  the  Edinburgh  Chamber  c£  Commerce 
the  other  day,  by  telUng  them  that  "  he  had  been  disappointed^' 
with  the  list  of  the  commissioners  I  Perhaps  Mr.  Levi  imagines 
that  he  himself  might,  with  benefit  to  its  deliberations,  have 
adorned  the  Commission !  Such  an  arrangement,  however, 
would  have  seriously  '^  disappointed''  us,  and  those  who,  like 
ourselves,  refuse  to  allow  Mr.  Levi  to  be  any  authority  what- 
ever on  the  subject ;  and  we  even  doubt  whether  the  gentlemen 
who  have  been  appointed  by  the  Crown  to  render  the  service 
for  which  the  Commission  has  been  issued,  are  prepared  to 
undertake  the  responsibility  of  having  their  attention  obtruded 
upon  by  that  individual's  weak  dogmatism. 

The  Commission,  so  far  at  least  as  Scotland  is  concerned,  is 
everything  that  could  have  been  asked  or  expected;  and  it 
is  creditable  to  the  Government  to  have  succeeded  in  con- 
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stituting  80  efficient  a  body  for  the  important  and  interesting 
inquiry  in  question.  The  names  and  status  of  the  learned  and 
eminent  persona  who  have  accepted  office  as  Commissioners  are 
so  many  complete  guarantees  to  the  public  that  the  work 
they  haye  undertaken  will  be  well  and  thoroughly  done ;  that 
the  various  points  of  commercial  jurisprudence  that  are  recog- 
nised in  aU  portions  of  our  empire  will  be  ripely  considered ; 
and  that  we  shall  receive  at  their  hands  a  report^  worthy  alike 
of  the  momentous  subject  and  of  their  own  proved  ability, 
learning,  and  judgment.  The  Commissioners  are  the  Irish 
Master  of  the  Rolls,  Mr.  Justice  Cresswell,  Lord  Curriebill,  of 
the  Scottish  Bench,  Mr.  Bramwell,  Q.  C,  Mr.  James  Andersen, 
Q.  C.^  Mr.  Kirkman,  Daniel  Hodgson,  Mr.  Thomas  Bazley,  and 
Mr.  Robert  Slater.  The  Irish .  Mastet  of  the  Rolls,  the 
Right  Hon.  T.  B.  C.  Smith,  was  distinguished  at  the  Bar,  and 
has  been  and  is  distinguished  on  the  Bench,  as  a  remark- 
ably able  and  accomplished  lawyer,  well  fitted  to  represent, 
and  to  bring  to  the  counsels  of  the  Commission,  the  legal 
learning  and  intellectual  sagacity  of  the  Emerald  Isle.  The 
^reat  professional  knowledge  and  acumen  of  Mr.  Justice  Cresswell 
must  command  respect,  among  any  body  charged  with  investi- 
gations relating  to  the  interests  of  the  people  or  the  law. 
Lord  Curriebill  (John  Marshall,  Esq.)  has  long  been  known  in 
Scotland,  not  only  as  an  able  and  painstaking  man,  but  as  a 
sound  and  successful  lawyer.  Of  Mr.  Bramwell,  CI.C.,  and 
Mr.  Andersen,  Q.  C,  it  is  unnecessary  that  we  give  reasons  for 
the  satisfaction  we  feel,  that  the  Government  have,  in  this 
matter,  not  been  unmindful  of  their  eminent  qualifications. 
Mr.  Andersen^s  appointment,  in  particular,  is  a  singularly  happy 
and  appropriate  one.  The  learned  gentleman  is  a  member  both 
of  the  Scotch  and  English  Bars.  At  the  former  he  rapidly 
advanced,  and,  since  he  joined  the  profession  in  this  country, 
his  career  has  been  so  distinguished,  that  -  after  an  unusually 
short  probation  as  a  junior,  he  received  the  honour  of  a  silk 
gown,  and  is  now  not  of  the  least  note  among  her  Majesty^s 
counsel.  Mr.  Andersen^s  success  at  the  Bar  of  the  House  of 
Lords  is  well  known,  and  for  some  time  he  has  been  one  of  the 
most  largely  employed  leaders  in  that  Supreme  Court  of  Appeal* 
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In  Scotch  appeals,  especially,  it  is  happily  his  lot,  it  may  be 
said,  to  enjoy  a  monopoly,  and  for  very  intelligible  reasons. 
The  value  to  the  Conmiission,  therefore,  of  sach  a  jurist  is 
self-evident.  In  the  mercantile  portion  of  the  Commission 
we  feel  assured  that  every  confidence  may  be  placed. 

The  Commission  is  directed  to  these  gentlemen, ''  or  bjij  three 
or  more*'  of  them,  and  this  is  the  only  feature  of  it  which  in 
our  judgment  called  for  any  critical  observation.  We  do  not 
object  to  the  number  or  character  of  the  quorum,  but  with 
reference  to  the  Commissioners  themselves  we  would  suggest 
that  there  should  be  some  provision,  if  the  arrangement  cannot 
be  made  under  the  Commission  as  it  stands,  for  the  due  repre- 
sentation of  all  its  meetings,  at  least  at  all  the  more  important 
deliberations  of  the  three  national  constituent  elements.  It 
has  been  remarked,  and  with  some  degree  of  fairness,  that  one 
member  for  Ireland  is  not  sufficient,  and  that  however  well- 
jitentioned,  and  however  anxious  to  discharge  his  duty  con- 
scientiously Mr.  Smith  may  be,  the  Irish  people  cannot  securely 
reckon  on  his  being  so  often  in  his  place  as  might  be  desirable 
or  necessary  for  their  interests.  If  any  of  the  three  kingdoms^ 
indeed,  has  a  right  to  complain  of  the  constitution  of  the  Com- 
mission,  it  is  Ireland  and  not  Scotland,  which  has  two  able  and 
influential  representatives  in  Lord  Curriebill  and  Mr.  Ander- 
sen, Q.C.,  the  attendance  of  one  or  other  of  whom,  it  is  pre- 
sumed, can  always  be  procured.  As  to  Ireland,  it  is  true  that 
the  legal  system  there  is  very  much  the  same  as  that  of  England  : 
it  is  the  same,  or  nearly  so,  in  principle,  procedure,  and  qualities 
of  jurisdiction.  But  something  more  than  an  acquaintance  with 
the  rules  of  jurisprudence,  or  of  particular  branches  of  it,  is  neces- 
sary in  order  to  perfect  a  system  of  commercial  law  for  a  country. 
A  knowledge  of  the  people,  of  their  views,  customs,  and  habits, 
of  their  means  and  resources,  of  their  transactions  and  dealings, 
and  of  their  social  relations,  is  all  necessary  to  the  true  juris- 
prudential government  of  a  community ;  and  therefore,  although 
in  a  merely  professional  point  of  view,  an  English  lawyer  might 
be  well  fitted,  at  the  sittings  of  this  Commission,  to  attend  to 
the  legal  features  of  the  case  as  regards  Ireland,  he  could  not 
possibly  contribute  so  usefully  and  faithfully  to  the  materials  for 
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the  report  which  the  Commissionerg  will  haye  to  make^  as  an 
Irish  lawyer  could.  We  therefore  think  that  with  Mr.  Smith 
there  should  have  been  joined  some  other  learned  person  from 
Ireland^  say  one  of  the  Irish  Common  Law  judges^  or  such  an 
able  and  public-spirited  man  as  Mr.  Napier^  M.P.  This  subject 
has  forced  itself  upon  our  attention  in  considering  the  Com* 
mission  of  which  we  are  now  treating^  and  matters  relating  to 
it.  We  have  not  heard  or  seen  it  remarked  on  elsewhere^  and 
we  have  thought  it  our  duty  to  submit  the  observations  we  have 
now  made. 

The  strictly  mercantile  element  in  the  constitution  of  the 
Commission  has  in  some  quarters  been  stated  to  be  deficient^ 
and  in  Scotland  in  particular^  some  degree  of  querulous  feeling 
has  been  evinced  on  this  subject ;  but^  as  we  thinks  without 
sufficient  grounds.  Scotch  mercantile  law  may^  in  some  little 
formal  points^  be  different  from  the  mercantile  law  of  this 
country^  but  we  are  not  aware  that  the  mercantile  character  and 
intelligence  in  Glasgow  is  at  all  dissimilar^  and  certainly  not 
superior^  to  the  commercial  mind  of  Liverpool  or  Manchester^ 
even  if  the  Scottish  element  had  been  altogether  forgotten  in 
the  constitution  of  the  Commission^  which  has  not  been  the 
case^  because  it  appears  that  two  of  the  three  mercantile  Com- 
missioners are  closely  connected  with  Scotland;  and  as  we 
have  already  said^  Scotland  is  fuUy  represented  among  the  Com- 
missioners in  regard  to  the  law.  The  Commission  had  better 
be  allowed  to  remain  as  it  is,  and  any  particular  views  that 
individuals  or  bodies  in  England,  Ireland,  or  Scotland,  may 
deem  it  their  duty  or  their  interest  to  bring  under  the  notice 
of  the  Commission,  can  best  be  submitted  in  the  form  of  evu 
dence,  to  which  all  deference  and  respect  would  certainly  be 
paid.  It  cannot,  besides,  be  too  frequently  pointed  out  to  our 
Scotcli  friends,  that  so  long  as  Ireland  is  left  as  she  is  iu  the 
Commission,  their  objections  cannot  fairly  be  listened  to. 

We  are  glad  to  find  that  we  are  borne  out  in  these  views  by 
the  Lord  Advocate,  who,  in  a  speech  lately  delivered  to  his 
constituents,  took  occasion  to  refer  to  this  Mercantile  Law  Com- 
mission, respecting  which  he  had  been  consulted,  and  which  was 
issued  with  his  full  concurrence;  and,  alluding  to  the  extreme 
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jealou^  that  undoubtedly  prevails  in  Scotland  against  merdy 

English  innovations  or  their  institutions^  thus  expressed  him- 

sdf : — 

*^  It  appeared  to  me,  and  has  always  appeared  to  me,  that  while  it 
is  one  thing,  and  an  easy  thing,  to  adopt  the  machinery  of  the  judi- 
cial and  legal  system  of  another  country,  there  is  a  most  important 
field  for  legislation  in  the  assimilation  of  the  laws  of  the  three 
countries.  There  are  many  subjects  on  which  there  are  different 
laws  on  different  sides  of  the  Tweed ;  but  this  assimilation  is  not  to 
be  produced  by  merely  taking  one  system  and  putting  it  upon  the 
other  countries,  but  by  the  adoption  of  those  parts  of  each  system 
which  are  better  than  the  others.  And,  accordingly,  long  before  my 
Bankniptcy  Bill  was  prepared,  it  was  agreed  by  the  Goyemment  that 
there  should  be  a  Commission  of  that  kind  issued. 

"  Gentlemen,  I  have  seen  some  very  unfounded  remarks  as  to  the 
constitution  of  that  Commission,  and  these  remarks  are  just  of  the 
same  nature  as  others  that  I  have  been  alluding  to.  They  have  not 
the  slightest  foundation  either  in  fact  or  in  sense.  There  seems  to 
be  such  a  jealousy  of  the  position  of  Scotland,  that  anything  that  is 
done  must  necessarily  be  considered  derogatory  to  the  dignity  of  this 
country.  And  so  we  were  told  that  this  Commission  was  not  fairly 
constituted  because  Scotland  had  not  a  proper  representation  in  it. 

"  But  what  is  the  fact,  gentlemen  ?  I  think  there  is  only  one 
commissioner  from  Ireland,  and  that  is  the  Master  of  the  Rolls ; 
there  are  two  English  lawyers— ^there  is  Mr.  Bramwell  and  Mr.  Jus- 
tice Cresswell — ^therefore,  we  have  got  two  good  Scotch  lawyers; 
they  have  two  English  lawyers  along  with  a  share  of  Mr.  Andersen ; 
and  Ireland  has  only  one.  And  as  to  the  other  members  of  the 
Commission,  there  are  three  merchants,  and  I  believe  there  are  two 
of  them  at  least  who  are  closelv  connected  with  Scothmd.  So  that 
really  to  get  up  a  popular  cry  of  justice  to  Scotland  on  such  a  thing 
as  that  is  the  most  ludicrous  thing,  I  may  say  the  most  contemptible 
thing,  that  I  ever  heard  of.  The  Commission  is  well  constituted  for 
the  purpose ;  it  embraces  men  of  erudition,  knowledge,  and  learning, 
in  the  respective  systems  of  law,  to  endeavour  as  far  as.possible  to 
assimilate  the  law,  so  as  to  enable  the  different  courts  of  the  different 
countries  substantially  to  administer  the  same  justice  in  mercantile 
matters.  I  look  with  the  greatest  confidence  to  very  important 
results  from  the  labours  of  that  Commission — ^results  which  wiU  not» 
in  my  opinion,  interfere  at  all  with  what  is  doing  in  our  own  way 
to  the  reform  of  our  bankruptcy  laws,  but  results  which  will  extend 
a  great  deal  farther,  and  probably  lay  the  foundation  of  a  general 
system  of  jurisprudence  which,  in  the  course  of  time,  will  be  worked 
out  to  a  consujnmation." 

The  Conunissioners  are  required  "  to  mnke  diligent  and  fiill 
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inquirj^  and  to  report  to  ns  whether  it  will  be  expedient  that 
any  and  what  alterations  shall  be  made  in  the  mercantile  laws 
of  the  United  SLiQgdom  in  those  respects  in  which  the  laws  of 
Scotland  differ  firom  those  of  England  and  Ireland^  in  order  to 
their  being  assimilated^  and  also  to  report  to  ns  whether  it  will 
be  expedient  that  any  and  what  alteration  shall  be  made  in  the 
law  of  partnership  so  far  as  relates  to  the  limited  and  unlimited 
responsibility  of  partners.'' 

The  business  of  the  Commission  is  thus  described.  We  believe^ 
however^  we  put  not  a  less  liberal  than  a  true  construction  on 
its  terms  when  we  say  that  they  are  not  intended  to  have  any 
one-sided  bearings  and  that  there  is  no  purpose  to  make  Scotch 
law^  peculiar  though  it  be^  yield  to  English  law^  simply  because 
the  (me  is  Scotch  and  the  other  is  English^  or  vice  versd;  but 
that  the  great  and  important  object  which  the  government  have 
in  view  is  to  have  produced  fixim  the  several  laws  of  the  United 
Kingd(mi  one  uniform^  enlightened^  and  just  scheme  of  com- 
mercial legal  polity,  whether  that  polity  shall  be  most  largely 
contributed  to  by  the  Scotch  law,  which  undoubtedly  is  in  some 
particulars  fiirther  advanced  than  the  law  of  England  and  Ire- 
land ;  or  whether  the  latter,  which  on  the  other  hand  is  in  certain 
respects  superior  to  the  Scotch,  shall  in  the  greater  measure  and 
degree  influence  the  Commissioners'  determinations.  All  this  is 
more  intelligible,  more  rational  and  useful  than  Mr.  Leone  Levi's 
Utopian  idea  of  a  system  of  commercial  law  that  was  to  pervade 
the  entire  universe,  and  so  worked  out  as  most  sadly  to  burlesque 
poor  M.  St.  Joseph,  at  whose  cosmopolitan  altar  Mr.  Leone 
Levi's  genius  caught  fire. 

With  this  general  account  of  the  Commission,  its  members, 
and  its  work,  we  pass  on  to  the  consideration  of  one  of  the 
principal  questions  of  mercantile  law  reform,  and  chiefly  with 
reference  to  Scotiand ;  because,  from  the  nature  of  the  inquiry, 
the  peculiarities  of  the  Scotch  law  in  commercial  matters  must 
occupy  a  large  portion  of  the  Commissioners'  attention,  while 
the  Oovemment  movement  in  the  matter  has  excited  a  very 
anxious  feding  in  Scotland,  where,  too,  by  public  meetings,  by 
discussions  in  town  councils,  chambers  of  commerce,  and  similar 
bodies,  the  people  have  evinced  the  most  'lively  interest  in  the 
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reforms  and  assimilations  to  which  the  deliberations  of  the 
Commission  may  lead ;  and  we  should^  in  justice^  add,  the  most 
Kberal  and  praiseworthy  desire  to  fadlitate  the  proceeding  by 
every  means.  It  had  been  well  indeed  if  the  people  of  Scotland, 
so  far  as  the  demands  of  Scotland  are  concerned,  the  Govern- 
ment, and  the  Commission,  had  been  left  alone  in  working  out 
the  contemplated  legal  improvement;  but  they  have  united, 
not  being  deemed  wise  enough  in  their  poor  generation  by  certain 
potential  confederacies  in  London,  and  Scotland  has  been  stirred 
by  a  '^  London  committee  of  merchants,^^  &c.,  and  boldly  in- 
vaded by  valorous  yet  insignificant  members  of  the  Law  Amend- 
ment Society,  which,  by  the  mouth  of  a  gentleman  named 
Gilmour  —  a  Mr.  John  Gilmour,  who,  we  understand,  is  even 
better  known  in  Scotland,  where  he  at  one  time  practised  as  a 
solicitor,  than  he  is  here,  where  he  now  holds  the  position  of  a 
barrister — ^has  told  them,  that  neither  they  nor  the  Lord  Advo- 
cate, nor  the  legal  profession,  know  anything  about  the  legal 
requisites  of  commerce,  and  bankruptcy  law  in  particular ;  and 
that  really  the  Law  Amendment  Society  and  Lord  Brougham 
must  come  to  their  relief.  Let  us  not  be  misunderstood  when 
we  say  '^Lord  Brougham  */*  we  do  not  mean  his  lordship  indU 
vidually,  but  we  mean  Lord  Brougham  in  a  corporate  sense — ^a 
sort  of  praetorian  department  of  the  State,  which  sends  forth  its 
emissaries  armed  with  aU  the  powers  which  so  great  a  name 
and  influence  can  confer.  In  fact,  when  any  given  number  of 
the  Law  Amendment  Society  '^  goes  off '^  in  the  way  we  are 
describing,  '^  Lord  Brougham'*  may  be  said  to  be  put  in  com- 
mission, and  his  commissioners  may  be  called  so  many  little 
Lord  Broughams ;  and  we  have  no  hesitation  in  afSrming  this 
Mr.  John  Gilmour  to  be  one  of  the  least  of  the  whole.  He 
appears  to  have  succeeded  in  catching  the  ears  of  a  few  bailies, 
and  one  or  two  sanguine  sheriffs*  substitutes,  but  he  is  not  the 
less  a  legal  dreamer  on  that  account.  Mr.  Gilmour  is  understood 
to  be  smiled  approvingly  upon  by  M.  Leone  Levi  (of  whom  again 
we  say,  who  and  what  is  he? — ^what  his  antecedents,  national, 
personal,  or  legal?),  another  appropriate  member  of  the  Law 
Amendment  Society ;  and  between  the  two  luminaries,  surely 
the  darkened  page  'of  Scotch    jurisprudence  will    light   up 
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grandly  some  fine  day  1    We  shall  ayail  ourselves  of  a  fitting 

opportunity  to  take  Mr.  Gilmour  to  task  for  some  of  the  state* 

ments  whick^  in  the  absence  of  better  information  to  contradict 

him,  he  was  emboldened  to  make  recently  in   Scotland  on 

Lord  Brougham^s  commissioner;   but  meanwhile  we  beg  to 

direct  attention  to  the  following  extract  from  a  speech  of  the 

Xiord  Advocate^  to  which  we  have  already  referred : — 

"  There  seems  to  prevail  in  many  quarters  a  notion  that  the  best  quali' 
fication  of  a  law  reformer  is,  that  he  shall  know  little  or  nothing  of  law* 
According  to  this  notion,  the  less  a  man  knows  of  law  the  more 
likely  he  is  to  be  a  good  law  reformer,  and  that  man  is  the  only  good 
law  reformer  who  knows  little  or  nothing  on  the  subject.  And  so  I 
fmd  an  idea  in  many  quarters,  that  Scotch  law  was  only  to  he  reformed 
hy  parties  on  the  other  side  of  the  Tweed,  that  JSnglish  lawyers  are 
likely  to  know  more  of  our  concerns  than  we  do  ourselves,  and  that  it 
loas  quite  enough  to  say  that  a  man  was  a  Scotch  lawyer  in  order  to 
shut  his  mouth  at  once  on  the  suhject  of  reforming  his  own  institutions. 
G^itlemen,  I  have  set  my  face  against  that  spirit  with  all  the  deter- 
mination  of  which  I  am  possessed.  I  saw  in  it  a  most  dangerous 
symptom  with  reference  to  what  I  think  one  of  our  most  useful  in* 
stitutions ;  and  if  gentlemen  who  are  anxious  to  preserve  the  natio- 
nality of  Scotland  would  exert  themselves  a  little  to  prevent  our 
legal  system  from  being — ^I  don't  say  vitiated,  but  altogether  upset 
by  crude  and  rash  importations  fi*om  the  other  side  of  the  Tweea— I 
think  they  would  do  a  very  good  service  to  their  country  (applause). 
Because,  gentlemen,  although  our  system,  like  all  other  judicial 
systems,  needs  reform — ^there  never  was  a  judicial  system  that  did  not 
need  reform, — expense  and  delay  do  accumulate  on  any  system  of  law, 
and  they  do  require  to  be  removed  and  redressed,  for  it  is  quite  true 
that  the  wheels  of  justice  get  rusty  unless  oiled  from  time  to  time-^ 
we  have  in  Scotland  a  system  which,  as  far  as  machinery  goes,  as  far 
as  the  principles  and  philosophy  of  it  goes — ^with  all  respect  to  the 
distinguished  Mend  (Mr.  Andersen,  Q.  C),  who  has  done  me  the 
honour  of  coming  down  here  with  me  to-day — ^is  &r  superior  to  the 
English  system.  The  English  system  is  a  system  artificial  to  the 
last  de^e.  It  is  a  grand  system  of  law,  no  doubt,  in  the  way  in 
which  it  is  administered,  and  in  the  great  men  by  whom  that  system 
is  worked.  It  is  one  also  full  of  the  spirit  of  liberty,  and  it  has  done 
great  things  for  the  freedom  of  the  subject  in  England ;  but  for  all 
that  it  has  srown  out  of  very  barbarous  materials ;  it  is  full  of  strange 
and  odd  ana  unaccountable  fictions,  and  is  altogether  different  from 
the  simple  philosophical  system  which  we  possess  among  ourselves. 
And  the  result  is  this,  tmtt  we  can  reform  our  law  very  easily  in 
Scotland,  without  making  any  very  radical  changes  upon  its  principle^ 
It  adapts  itself  at  once  to  reform,  while  in  England  we  all  saw  the  otner 
day  tbat  they  could  not  even  obtain  those  local  jurisdictions  of 
County  Courts  without  instituting  an  entirely  new  tribunal. 
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In  fact^  the  right  honourable  gentleman  defends  his  jorispm* 
dence  so  keenly^  that^  if  we  did  not  know  how  liberal  and  reason- 
able a  person  Mr.  Moncrieff  is,  we  would  be  almost  disposed  to 
conclude  that  he  had  unconsdously  caught  the  anti-Anglican  pre- 
judice which  he  himself  throughout  his  speech  denounces.  The 
Lord  Advocate  does  not  think  much  of  our  Countjr  Court 
system,  and  declares  that  "  there  is  one  great  system,  one  great 
principle,  that  I  hope  to  see  adopted  in  England  before  long, 
and  that  is,  the  merffing  of  law  and  equity y  which  in  England 
are  divided,  but  which  were  with  us  never  divided,  and  in  my 
humble  opinion  never  should  be  divided,^' — ^a  sentiment  that 
the  electors  of  Leith  are  reported  to  have  received  with  '' cheers,'* 
and  we  are  not  disposed  to  quarrel  with  them  for  approving  it. 
The  impertinencies,  however,  of  House  of  Commons  lawyership, 
the  devoted  Law  Amendment  Society,  and  Mr.  John  Gilmour, 
present  themselves  again  unpleasantly  before  him,  and  he  thus 


"  Now,  therefore,  as  I  said,  from  the  beginning  I  determined  to 
set  my  face  against  amateur  law  reform  of  this  kind.  The  notion,  the 
idea,  that  an  English  lawyer  who  has  never  been  in  a  Scotch  court  in 
his  life,  and  who  knows  nothing  of  our  principles,  or  it  mag  he  a  person 
who  has  just  a  smattering  of  law,  who  has  never  risen  to  ang  eminence 
in  his  profession  in  Soottcmd,  and  who  mag  have  traneferred  his  aUO' 
giance  to  other  climes — I  sag,  the  notion  t^t  parties  such  as  these  are 
to  claim  the  right  of  legislating  for  you,  and  reformvng  gowr  law  for 
gou  in  spite  qfgour  teeth,  is  really  the  height  both  I  should  sag  qffbllg 
and  presumption,  which  nobodg  ought  to  submit  to,  and  which  I  eer^ 
taintg,  as  long  as  I  have  intrusted  to  my  hands  the  interests  of  this 
eonstituency,  or  of  any  constittiency  in  Scotland,  mil  do  my  very  utmost 
to  resist.  Now,  1  will  just  give  you  an  illustration.  There  is  my  friend 
Mr.  Joseph  Hmne,  one  of  the  most  veteran  reformers — ^a  man  that  is 
listened  to  with  respect  on  everything  which  he  undertakes,  a  man  who 
is  well  entitled  to  what  he  oertainiy  does  possess,  the  veneration  and 
the  gratitude  of  the  country.  But  Mr.  Hume,  sltiiiough  he  knows  « 
great  deal^of  most  things,  and  knows  something  about  everytMog — 1 
believe,  naturally  enough — it  is  nc^  at  all  to  be  wondered  at — ^hnows 
about  as  little  of  Scotch  law  as  he  does  of  some  other  matters.  Mr. 
Hume  was  present  in  i^e  House — ^I  was  not  myself  present — during 
A  debate  on  the  reform  of  the  Common  Law  Coorts  in  Lreland.  I 
saw  by  tiie  newspapers  that  he  made  a  speech  on  that  occasion 
Braising  the  Common  Law  Courts  Bill,  perhaps  not  more  than  it 
deserved,  for  it  was  a  very  good  Bill;  but  ixien  he  went  on  to  say  l^iat 
he  hc^d  the  time  would  come  when  Sootiand  'would  have  a  sunilar 
measure.    He  apparently  had  very  little  hope  of  it  at  that  time  from 
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the  lianda  of  the  present  Scotch  htw  lefonnera ;  but  he  hoped  the  time 
would  come  when  there  would  be  real  Scotch  lawreformersy  and  when 
such  a  Bill  as  this  would  be  introduced  for  the  benefit  of  the  people  of 
Scotland.  Now  what  do  you  think  that  Bill  was  P  It  was  a  Bill  to 
do  away  with  the  system  of  special  pleading — a  system  which  never 
existed  in  Scotland ;  and  a  Bill  to  introduce  in  its  place  a  system  of 
pleading  which,  with  very  little  variation,  was  introduced  into  Scot- 
land in  1825.  And  there  were  the  Irish  courts,  and  the  Irish  law 
reformers,  only  following  at  a  very  long  interval  the  footsteps  of  the 
Scotch  law  reformers  of  thirty  years  ago ;  and  yet  Mr.  Hume  holds 
it  out  to  the  country  that  here  is  a  great  measure  of  reform,  that  we 
were  so  fiir  behind  the  Irish — that  the  Scotch  law  officers  were  so  fer 
behind  the  Irish  law  officers — ^that  here  was  a  great  measure  of  reform 
introduced  into  Ireland  by  the  Irish  law  officers,  as  to  which  we  in 
Scotland  were  so  miserably  behind.  (Cheers.)  Kow,  that  is  just  an 
instance — one  out  of  a  great  many  others  in  which  that  kind  of 
popular  misrepresentation  goes  abroad;  and  in  a  House  like  the 
House  of  Commons,  where  there  are  so  few  Scotch  lawyers,  it  is  not 
always  very  easy  to  expose  them  as  they  should  be  exposed." 

'^  Go^  my  son^  and  see  quam  parvd  sapientid  regitur  mundus" 
was  the  encouraging  exclamation  of  a  French  legal  sage  to  his 
hopeful  son^  when  about  to  put  his  best  foot  foremost  and  try 
what  the  world  was  made  of.  And  we  cannot  help  thinking 
that  the  saying  might  be  edifyingly  recalled  by  occasionally 
contemplating  the  legislative  inspiration  of  the  ^'admirable'' 
wiseacres  among  the  Commons  who  would  fain  have  us  believe 
that,  whether  on  Scotch  law  or  anything  else,  they  were 
'' Crichtons/*  while  they  were  '^  Josephs^*  and  ^'Humes''  all 
the  time.  But  we  have  no  desire  at  present  to  define  the 
respect  with  which  we  regard  the  representatives  of  the  people, 
individually  or  en  masse ;  and  we  protest  that  we  have  not  the 
slightest  intention  to  convey  any  sort  of  hint  to  Lord  Aberdeen 
about  the  '^ reform^'  so  long  '^ looming,^'  whether  it  be  "a 
large  measure*'  or  a  small  one.  We  are  lawyers  addressing 
lawyers ;  and  we  beg  to  assure  our  legal  brethren  in  Scotland 
that  they  would  egregiously  err,  if  for  one  moment  they  con- 
founded the  fidgetty  fiissiness  of  the  meddling  emissaries  we 
haye  been  alluding  to,  with  the  knowledge,  understanding,  and 
opinion  of  the  English  bar.  If  they  would  wish  to  know  tlie 
sentiments  of  the  legal  profession  in  this  country,  they  must  not 
attend  either  to  the  '' reports'*  or  the  ''talk*'  of  the  Law 
Amendment  Society,  but  they  must  go  among  the  learned  and 
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the  worthy  men  whom  the  English  public  employ  to  conduct 
their  business^  who  are  lawyers  indeed,  and  who  have  liberal 
and  candid  views  for  the  legal  reform  of  Scotland,  and  for  the 
better  and  purer  administration  of  her  ancient  jurisprudence. 
The  Lord  Advocate  himself,  with  all  his  very  natural  partiality 
for  his  own  institutions,  tells  us  that  he  took  counsel  among  the 
really  learned  and  wise  among  us,  for,  speaking  of  his  various 
Scotch  law  bills,  he  gratefully  remembers  the  aid  he  derived 
from  a  penetrating  intellect.     He  says : — 

''I  should  also  say  that  from  another  gentleman — I  mean  the 
Solicitor-General  for  England,  Sir  Bichard  Bethell — ^I  derived  the 
greatest  possible  aid.  With  a  mind  superior  to  the  trammels  of  mere 
English  law,  he  Comprehended  and  unoerstood  the  differences  of  our 
systems,  and  gave  me  altogether  a  degree  of  assistance  and  a  degree 
of  powerful  aid,  for  which  I  and  the  country  are  deeply  indebted  to 
him." 

This  is  as  it  should  be.  And  so  long  as  the  people  are  cared 
for  by  those  who  can  best  care  for  them,  they  need  not  fear  the 
ignorant  clamour  of  any  adventurer. 

Having  thus,  as  loyal  pioneers  of  justice,  tried  to  clear  a  pas- 
sage for  the  Government  Commission,  we  have  to  request  the 
attention  of  our  readers  to  some  of  the  weighty  matters  of  the 
law  which  must  engage  its  attention.  As  we  before  stated,  the 
Commissioners  are  directed 

''  To  make  diligent  and  full  inquiry,  and  to  report  to  us,  whether 
it  will  be  expedient  that  am/  and  what  alterations  shall  be  made  in 
the  mercantile  laws  of  the  United  Kingdom  in  those  respects  in  which 
the  laws  of  Scotland  differ  from  those  of  England  and  Ireland,  in 
order  to  their  heing  assimilated ;  and  also  to  report  to  us  whether  it 
will  be  expedient  that  anv  and  what  alterations  shall  be  made  in  the 
law  of  partnership,  so  far  as  relates  to  the  limited  and  unlimited 
responsibility  of  partners.** 

How  far,  under  such  authority,  the  Commissioners  may  fed 
either  disposed  or  warranted  to  extend  their  field  of  inquiry,  we 
have  not  the  means  of  knowing.  They  seem  to  be  directed  to 
consider  the  whole  subject  of  mercantile  law  in  England^ 
Ireland,  and  Scotland,  and  then,  with  an  exception,  partner- 
ship, to  choose  their  own  particular  reform  or  reforms.  To 
judge,  however,  from  the  popular  discussions  in  the  North,  the 
law  and  practice  of  Bankruptcy,  as  that  differently  prevails  in 
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England  and  Scotland,  may  be  expected  to  be  anxiously  treated 
by  the  Conunission.  As  regards  Scotland,  however,  the  ques- 
tion presents  itself  in  rather  an  anomalous  form.  An  Act  on 
the  subject,  introduced  by  the  Lord  Advocate,  now  lying  before 
us,  was  passed  towards  the  end  of  last  Session;  and  we  have 
reason  to  believe  that,  in  the  opinion  of  those  conversant  with 
the  Scotch  law  and  with  bankruptcy  business  in  Scotland,  the 
Act  goes  as  far  as,  in  the  existing  state  of  things  there,  it  would 
be  prudent  to  carry  reform  in  this  branch  of  the  law ;  although 
we  believe,  that  since  it  came  into  operation  one  or  two  difS- 
culties  have  ocurred  in  practice.  But  again,  it  cannot  be 
doubted  that  the  state  of  the  bankrupt  law  in  Scotland  will 
be  taken  up  by  the  Commission,  and  the  whole  subject  in  that 
way  reconsidered.  Yet  if  so,  why  the  Lord  Advocate's  Bill  ? 
unless  it  be  that  the  Commission  are  expected  to  act  as  Com- 
missions unfortunately  sometimes  do,  and  to  defer  making 
their  report  till  their  own  '^  convenient  season,'*  and  that,  in 
the  mean  time,  the  imperfect  and  unsatisfactory  state  of  matters 
in  Scotland  would  not  brook  any  delay.  A  rival  bill  to  the 
Lord  Advocate's,  containing  nearly  300  clauses,  and  proceeding 
on  a  totally  different  principle,  was,  about  the  same  time, 
introduced  by  Lord  Brougham,  but  not  proceeded  with.  It 
has  since  formed  the  staple  of  Mr.  John  Gilmour's  platform 
exercises,  and  it  is  understood  that  Lord  Brougham  and  his 
law-amending  Mends  are  sanguine  as  to  inducing  the  good 
people  of  Scotland  and  the  Grovemment  to  accept  it,  of  which, 
however,  there  is,  we  have  reason  to  know,  sp  far  as  the  Scotch 
people  are  concerned,  not  the  least  prospect.  They  do  not  want 
Lord  Brougham's  Bill,  while,  at  the  same  time,  they  desire 
their  own  law  to  be,  if  possible,  still  further  improved  by,  it 
may  be,  adopting  a  few  of  the  points  of  that  Bill,  as  well  as  by 
any  other  assistance  which  experience  in  this  country  in  matters 
of  bankruptcy  may  enable  us  to  afford.  The  matter  was  thus 
explained  by  the  Lord  Advocate  himself,  in  the  speech  to  which 
we  have  so  frequently  referred  : — 

"  In  coimection  with  law  reform  there  was  another  measure,  not 
of  any  great  extent,  but  which  I  hope  will  be  of  very  considerable 
utility — ^I  mean,  the  Bankruptcy  Bill,  in  which  you,  as  a  mercantile 
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and  trading  community,  perhaps  have  more  interest  than  in  the  others 
which  I  have  named.  Now,  that  Bill  was  introduced  in  order  to  see 
whether,  by  smoothing  away  some  of  the  roughnesses  of  the  present 
system,  we  could  not,  without  making  a  radical  change,  and  setting 
up  a  new  tribunal,  effect  very  material  improvements  on  the  mer- 
cantile and  bankruptcy  laws.  Another  Bill  was  introduced  by  a 
noble  and  learned  lord  (Lord  Brougham)  for  this  purpose,  which 
certainly  differed  from  mine  in  some  very  material  respects,  and  in 
this  respect  among  others,  that  it  contained  nearly  300  clauses,  while 
I  think  mine  did  not  contain  more  than  twenty.  There  were  many 
things  in  that  Bill  deserving  of  attention,  but  it  rendered  necessary 
the  introduction  of  entirely  new  machinery ;  and  I  must  fairly  own 
that,  seeing  that  in  England  during  the  last  fifteen  years  there  have 
been  three  separate  systems  of  bankrupt<rv^,  three  separate  courts  of 
bankruptcy,  and  three  separate  systems  of  nomenclature,  with  none 
of  which  they  seem  to  be  content,  and  that  even  now  they  are  con- 
templating a  fourth  system  of  bankruptcy,  I  think  we  may  be 
reasonablv  excused  if  we  decline  to  take  at  one  jump  the  English 
system  wnich  now  prevails,  when  we  see  how  little  content  they  are 
with  it  themselves,  and  when  we  do  not  know  how  long  it  may 
remain  in  England.  My  own  opinion  is,  that  as  far  as  mere 
machinery  goes,  ours  is  the  best.  It  may  be  a  question  whether  the 
system  or  official  assignees  or  trustees  is  the  best  system.  That  is  a 
very  difficult  question,  and  I  do  not  wish  to  give  an  opinion  upon  it, 
although  I  think  it  is  a  fair  question  to  be  considered.  In  the  mean 
time,  this  Bill,  I  believe,  will  do  much  to  diminish  the  delay  and 
expense  which  at  present  takes  place  upon  a  bankruptcy ;  it  will  take 
care  that  the  bankrupt's  effects  are  taken  possession  of  immediately 
on  the  sequestration  being  issued ;  and  it  will  facilitate,  or  rather 
regulate,  the  discharge  of  the  honest  bankrupt,  while  it  will  impede 
the  discharge  of  the  dishonest  bankrupt.  I  believe  that  it  will  do 
that  along  with  the  abolition  of  the  very  vexatious  system  of  litiga- 
tion upon  competition  for  trusteeships,  and  that  the  machinery  is 
sufficient  to  work  them ;  at  all  events,  I  am  glad  that  we  have  got 
this  Bill,  and  we  shall  now  see  whether  our  English  or  Scotch  system 
is  the  best.  But  along  with  that,  a  very  important  step  was  taken 
by  the  Government ;  and  I  think  it  right  to  say,  that  it  was  taken 
by  the  Government  with  my  full  concurrence,  and  after  consultation 
with  me  at  every  step  in  the  progress  of  the  proceeding — ^I  mean,  the 
nomination  of  a  Commission  to  inquire  generally  into  the  bankruptey 
laws  of  the  three  kingdoms,  with  a  view  to  their  assimilation." 

This  is  a  reading  of  the  Commission  by  which  its  terms  can 
scarcely  be  limited.  The  Commission  is  to  inquire  into  the 
whole  subject  of  mercantile  law,  and  there  are  many  matters, 
besides  the  law  of  bankruptcy,  which  we  would  imagine  will 
come  before  the  Commissioners  in  the  course  of  their  business. 
There  is,  for  instance,  the  subject  of  partnership,  which  is 
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particularized  in  the  Commission.  It  is,  however,  as  well  that 
we  should  infer,  as  we  may  safely  do  from  the  Lord  Advocate's 
speech,  that  the  assimilation  of  the  bankruptcy  laws,  as  these 
prevail  throughout  the  United  Kingdom,  will  be  specially  had 
in  view  by  the  Commissioners.  And  the  question  they  will 
have  to  consider  will  be  in  this  alternative  form,  whether  the 
English  or  the  Scotch  law  must  prevail,  or  whether  it  is 
possible  to  make  a  good  bankruptcy  law  out  of  both  systems. 
But  with  this  alternative  question  the  Commissioners  will  find, 
we  fear,  the  greatest  difficulty  in  dealing,  if  they  would  attempt 
to  conciliate  the  two  extremely  opposite  parties  who,  in  Parlia- 
ment and  in  Scotland,  have  hitherto  debated  the  matter.  Our 
own  notion  is,  that  the  Commission  will  not  go  the  length  of 
recommending  a  complete  and  perfect  assimilation,  in  bank- 
ruptcy, for  England,  Ireland,  and  Scotland;  but  that  while  the 
law,  and  the  judicial  powers  under  it,  will  be  assimilated  as 
much  as  possible,  the  machinery  generally  for  the  administra- 
tion of  this  law  in  Scotland  will  be  allowed  to  remain  very  much 
as  it  is.  The  difference,  in  England  and  Scotland,  of  juris- 
prudential system,  of  jurisdiction  (in  Scotland,  the  absence  of 
all  distinction  whatever  between  law  and  equity),  of  legal 
custom,  and  professional  habit,  are  so  many  reasons,  irre- 
spective of  national  feeling  and  opinion,  for  rendering  any 
attempts  at  a  perfect  and  unqualified  assimilation  in  this  branch 
of  the  law  inexpedient,  if  not  impracticable. 

The  existing  Scotch  law  of  bankruptcy  is  regulated  by 
the  2  &  8  Vict.  c.  41  (1839),  (a  very  long  and  anxious 
statute),  the  54  Oeo.  8,  c.  137  (1814),  so  far  as  unre- 
pealed, and  the  recent  Act  introduced  by  Mr.  Moncrie£ 
The  Act  of  1839  has  proved  extremely  beneficial  in  its  opera- 
tion, and  is  justly  esteemed  very  creditable  to  the  legislative 
labours  of  the  then  Lord  Advocate  (present  Lord  Murray),  who 
was,  however,  greatly  supported  in  introducing  and  conducting 
it  through  the  legislature,  by  that  very  eminent  mercantile 
lawyer,  the  late  Professor  Bell,  the  author  of  the  well-known 
'^Commentaries  on  the  Scotch  Law,''  and  of  other  able  and 
useful  law  books.  The  learned  professor  himself  published  a 
^'Commentary  on  the  Act  of  1839.''    The  leading  work  on  the 
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subject  now  is  the  very  valuable  treatise  of  Mr.  J.  H.  Burton, 
advocate^  which  carefully  digests  the  whole  law  of  bankruptcy 
in  Scotland.  The  works  of  Mr.  Alexander,  W.  S.,  on  the 
Scotch  bankrupt  law,  are  also  justly  esteemed  most  useful 
guides  to  the  merchant  and  professional  man. 

By  the  2  &  3  Vict.  c.  41,  or  as  we  have  called  it,  the  Act  of 
1839,  bankruptcy — Scottice  sequestration — ^is  awarded  by  the 
Lord  Ordinary  on  the  Bills,  who  remits  to  the  sheriflF  to  carry 
out  the  details  of  the  administration,  and  from  the  sheriff  there 
is,  at  certain  stages  of  the  procedure,  an  appeal  to  the  Court  of 
Session.  The  details  refer  to  the  duties  that  are  made  to  de- 
Tolve  on  certain  officers  and  parties  called  an  '^  interim  factor,^' 
a  "  trustee,''  and  certain  '^  commissioners.^'  The  interim 
factor  was  to  be  elected  within  fourteen  days,  but  not  earher 
than  eight,  from  the  first  deliverance  awarding  sequestration ; 
the  election  being  by  a  majority,  in  value  of  the  creditoni 
present,  the  meeting  of  whom  to  be  called  by  the  same  ad- 
vertisement which  announced  the  bankruptcy  to  have  been 
awarded.  In  the  event  of  no  interim  factor  being  elected  by 
the  creditors,  the  sheriff  clerk  was  appointed  to  act  in  that 
capacity.  The  duty  of  the  interim  factor  was  to  take  charge  of 
the  bankrupt"  estate  till  the  election  of  the  trustee,  the  officer 
who  after  a  given  interval  was  appointed  by  the  creditors,  or  by 
a  majority  of  them,  to  be  manager  of  the  estate,  with  a  view  to 
its  distribution.  The  election  of  the  trustee  was  appointed  to 
be  presided  over  by  the  sheriff  or  his  substitute,  whether  the 
ordinary  substitute  or  one  appointed  for  the  occasion ;  and  if 
there  were  no  objections  to  the  party  named,  and  no  competi- 
tion for  the  office,  the  presiding  judge  was  merely  to  declare 
the  party  so  elected  to  be  the  trustee  under  the  bankruptcy; 
but  where  there  were  objections  stated  to  the  proposed  trustee, 
or  a  contest  between  different  persons  for  the  office,  the  sheriff 
or  his  substitute  was  to  pronounce  judgment,  which  might  be 
appealed  to  the  Court  of  Session.  The  trustee  being  thus 
elected,  his  first  duty  after  receiving  the  books,  state-papers, 
and  property  of  the  bankrupt,  is  to  examine  the  bankrupt  him- 
self, publicly,  on  the  state  of  his  affairs,  so  as  to  obtain  a  full 
and  fair  surrender,  to  obtain  a  conveyance  to,  and  to  sell  and 
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realize  the  whole  estate.  The  trustee  also  judicially  decides 
daims  of  debt  and  of  preference^  and  otherwise  exercises  a 
judicial  discretion  in  managing  the  estate  and  preparing  for  a 
division  of  the  funds.  This  is  a  characteristic  of  the  office 
which  is  now  objected  to  by  some.  The  trustee,  it  is  fair  to 
add,  is  usually  an  active  man  of  business,  well  skilled  in  mer- 
cantile accounts  and  proceedings.  The  judgment  of  the  trustee 
in  admitting  or  rejecting  claims  or  preferences  may  be  appealed 
to  the  sheriff,  the  Court  of  Session,  and  House  of  Lords.  The 
"commissioners^*  are  three  in  number,  and  must  be  creditors 
or  mandataries  for  creditors,  that  is,  creditors,  or  parties  holding 
power  of  attorney  to  act  for  creditors.  The  commissioners  are 
elected  at  the  same  meeting  which  appointed  the  trustee,  and  in 
the  same  way.  They  act  gratuitously,  and  by  a  majority,  and 
their  duties  are  generally  to  superintend  the  proceedings  of  the 
trustee. 

With  this  official  and  judicial  instrumentality,  and  with  every 
provision  that  the  mefrcantile  law  and  the  commercial  necessities 
of  Scotland  seemed  to  require,  the  long,  careAil,  and  anxious 
Act  of  1839  has  ever  since  regulated  the  administration  of 
bankruptcy  there,  with  satisfaction  to  the  people  and  with  every 
reasonable  security  to  trade.  Yet  in  the  course  of  time,  and 
under  the  creative  pressure  of  unforeseen  contingencies,  certain 
deficiencies  in  the  operation  of  the  statute  appeared,  and  Lord 
Advocate  Moncrieff  introduced  the  recent  Act,  by  which  most 
of  the  objections  that  had  been  taken  to  the  statute  of  1839 
have  been  removed,  and  the  bankrupt  law  generally  put  on  a 
more  satisfactory  footing.  There  is  now  better  provision  for 
the  complete  surrender  by  the  bankrupt,  and  for  the  security  of 
the  creditors,  and  greater  precision  and  despatch  in  the  admi- 
nistration of  the  bankruptcy.  Among  other  changes  in  the  law 
effected  by  Mr.  Moncrieff^s  Act,  it  may  be  explained  that  the 
interim  factor  is  now  appended  at  once  by  the  judge  who  awards 
sequestration,  and  the  judgment  of  the  sheriff  on  the  election 
of  a  trustee  is  now  final,  and  not  subject  to  review  of  any  kind. 
In  the  opinion  of  lawyers  and  men  of  business  in  Scotland, 
however,  there  is  still  room  for  improvement,  and  a  further 
reform  is  looked  forward  to.     The  Act  of  1839  limited  the 
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operation  of  the  bankrupt  law  to  a  particular  claas^  to  traders 
and  parties  connected  with  and  having  an  interest  in  trading 
business^ — ^and  this  state  of  things  is  left  untouched  by  the 
new  Act.  But  it  is  thought  that  the  law  of  bankruptcy  should 
be  of  universal  application.  It  is  also  said  that  the  office  of 
interim  factor  should  be  abolished^  and  there  are  other  reforms 
which  will  doubtless  be  proposed  to^  and  considered  by  the 
Boyal  Commission^  who,  judging  from  the  pamphlets  before 
us,  all  of  th6m  very  clever  and  earnest,  and  from  the  public 
debates  on  platforms  and  in  newspapers,  will  have  plenty  of 
work,  even  if  they  had  nothing  to  attend  to  but  the  Scotch 
law  of  bankruptcy. 

In  the  hands  of  the  Commission  the  matter  should  be  allowed 
to  remain,  and  we  would  respectfully  suggest  to  Lord  Brougham 
the  inexpediency, — either  by  himself  or  Mr.  John  Gilmour,  or 
any  of  the  other  numerous  agents  and  emissaries  that  are 
privileged  at  times  to  present  small  impersonations  of  his  law- 
reforming  lordship,— of  proceeding  further  with  a  measure 
which,  even  if  it  were  more  in  harmony  with  the  Scotch  law 
than  it  is,  and  more  intelligible  to  Scotch  ears  than  it  can 
ever  hope  to  be,  cannot,  without  rudely  anticipating  the  in- 
quiries of  the  Commission,  be  favourably  entertained.  Lord 
Brougham  and  the  Law  Amendment  Society  may  be  great 
authorities,  even  in  matters  which  they  do  not  very  well  under- 
stand, but  the  Crown  and  the  Government  are  certainly  greater, 
especially  where  they  offer  perfect  guarantees. 

We  are  not  behind  the  scenes  as  to  the  influences  used  to 
induce  law-reforming  legislators  to  become  active  legal  innova- 
tors, and  we  have  no  means  whatever  of  knowing  whether  the 
Scotch  Bankruptcy  Bill,  introduced  into  Parliament  by  Lord 
Brougham,  is  a  "pure  and  simple ^^  conception  of  his  Lordship, 
or  whether  the  said  Bill  (and  Lord  Brougham  too?)  is  connected 
in  any  way  with  the  doings  of  the  aforesaid  London  Committee 
of  Merchants.  But  if  there  is  any  such  connection,  we  can 
anticipate  the  reception  Lord  Brougham's  Bill  will  meet  with 
in  Scotland,  on  its  real  scope  and  tendency  becoming  known 
there.  The  London  Committee  of  Merchants  proposed  a  mea- 
sure almost  identical  with  that  of  his  Lordship's,  and  we  have 
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the  strongest  and  clearest  evidence  before  us  of  the  very  un- 
favourable opinion  entertained  in  Scotland^  in  quarters  where 
the  subject  is  understood^  against  the  London  Committee's 
views.  Like  the  Committee's  proposal^  Lord  Brougham's  Bill 
erects  a  new  and  separate  Court  of  Bankruptcy  in  Edinburgh 
and  Glasgow,  the  chief  judge  of  which  is  to  preside  in  the 
court  at  Edinburgh ;  and  in  regard  to  the  other  parts  of  the 
country,  the  sheriffs  are  to  be  the  judges  in  bankruptcy.  With 
certain  specious  and  plausible  adaptations  to  the  Scotch  law  and 
its  technicality,  the  Bill  is,  in  truth,  neither  more  nor  less  than 
a  substitution  of  the  English  law  and  practice  in  bankruptcy 
for  the  Scotch;  and  this  is  shown  significantly  in  some  of  its 
clauses.  The  Bill,  however,  contains  some  good  things,  which 
it  would  be  weU  for  the  Scotch  to  consider,  and  if  possible, 
engraft  in  their  system ;  but  to  erect  an  entirely  new  tribunal 
with  a  new  set  of  judges  and  officers,  is  surely  something  more 
than  the  kind  of  assimilation  which  the  nature  of  the  case 
requires.  Nor  are  we  quite  dear  that  unmitigated  publicity  is 
a  right  principle  in  all  forms  of  bankrupt  administration. 

Again,  a  comparative  view  of  the  expense  attendant  on  the 
Scotch  and  English  systems  is  not  favourable  to  Lord  Brougham's 
Bill,  viewing  that,  as  we  do,  as  the  proposed  enactment  of  the 
English  plan.  From  calculations  which  have  been  made,  it 
appears  that  the  cost  of  the  Scotch  bankrupt  administration  is 
something  less  than  seven  per  cent,  of  the  funds  realized,  while 
in  this  country  it  can  be  shown  that  the  bankrupt  system  causes 
an  expense  of  upwards  of  twenty  "five  per  cent.  1  So  expensive, 
indeed,  are  our  proceedings  in  this  department  of  our  legal 
administration,  that,  on  the  occasion  of  insolvencies,  every  eva- 
sion is  had  recourse  to  in  order  to  keep  the  estates  out  of  the 
Court  of  Bankruptcy.  One  of  the  pamphlets  we  have  placed  at 
the  head  of  this  article — ^that  by  ^'  Scotus" — ^which  has  attracted 
much  attention  in  Scotland,  from  the  able  manner  in  which  the 
acute  and  weU-informed  writer  treats  the  subject,  contains  the 
following  observations : — 

""Were  the  same  course  followed  in  Scotland  as  is  frequently 
adapted  m  England^  of  large  insolvent  estates  evading  the  operation 
of  the  Bankruptcy  Courts,  the  expense  of  managing  those  subjected 
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to  it  would  be  proportioimllT  increased.  Under  our  present  system, 
eyen  peers  and  great  landed  proprietors  ayail  themselyes  of  the 
bankrupt  law,  and,  when  embarrassed,  place  their  estates  under  its 
management  —  adopting,  as  is  well  known,  some  practical  fiction, 
by  which  a  mercantile  character  is  assumed  for  the  nonce ;  and  it 
is  owing  to  some  of  these  yery  large  estates  being  included  in  the 
returns  upon  which  our  calculations  are  based,  that  the  results 
appear  so  fayourable.  But  if  the  English  system  were  introduced, 
with  all  its  exposure  and  mechanical  stringency,  who  does  not  see 
that  the  estates  of  tJiat  class  would  be  withheld  from  its  jurisdiction, 
and  wound  up  under  priyate  trust.  Our  landed  insolyents  haye  no 
desire  to  be  dealt  with  *  promptly,  stringently,  publicly,  and  satisfac- 
torily,' as  they  say  in  the  south,  and  would  all  retain  their  priyilege 
of  exemption  from  sequestration.  Were  this  the  case,  eyen  to  a 
limited  extent,  the  pressure  upon  the  small  estates  would  become 
next  to  intolerable. 

"  The  per-centages  would  rise  to  12, 14,  and  16,  for  eyery  100?. 
realized  on  withdrawing  from  our  calculations  six,  twelye,  or  twenty 
of  the  large  estates  referred  to.  This  brings  out  a  &ct  of  great 
importance  in  this  discussion,  which  is,  that  the  ineyitable  tendency 
of  a  system  like  that  of  England  is  to  press  heavily  on  small  estates, 
and  totally  to  absorb  the  assets,  unless  they  rise  to  a  considerable 
sum. 

"  Although  the  Scotch  system  may  be  defective,  it  does  not 
deserve,  as  a  whole,  the  abuse  which  it  has  received  from  the  south. 
It  stands,  as  has  been  shown,  a  most  favourable  (we  might  say  a  tri- 
umphant) comparison  with  the  English  system  on  many  important 
points,  and  by  a  wise  and  '  assimilative'  reform,  it  may,  on  its  present 
basis,  be  adapted  to  the  demands  of  the  time,  without  involving  the 
introduction  of  a  cumbrous  and  costly  institution,  wholly  foreign  to 
our  national  habits,  and  altogether  beyond  the  reach  of  our  national 
means." 

Such  opinions  appear  to  us  to  dispose  of  Lord  Brougham's 
Bill^  with  its  new  courts^  and  the  total  subyersion  of  the  Scotch 
law  and  legal  system,  in  an  important  department  of  the  juris- 
prudence of  the  North,  which  the  Bill  would  entail,  and  perhaps 
is  intended  to  bring  about.  To  the  same  effect  is  the  opinion 
of  Mr.  Alexander,  W.  S.,  who,  in  a  report  he  made  to  the  Edin« 
burgh  Chamber  of  Commerce,  to  which  he  stands  in  the  relation 
of  law  agent,  says : — 

"  The  London  Committee  have  carefully  avoided  any  statement  of 
the  costs  of  the  English  system  of  bankrupt  law  under  the  Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  and  the  nine 
or  ten  statutes  which  are  referred  to  in  it ;  but  fortunately  Mr.  Milner 
Gibson,  M.P.,  procured  a  return  to  the  House  of  Commons  of  the 
expenses  from  January,  1848,  to  August,  1849,  in  the  distribution  of 
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^e  pioperfy  of  bankrupts  in  the  District  Courts,  which  was  printed 
by  order  of  the  House  on  17th  July,  1860 ;  and  I  take  leave  to 
submit  what  the  first  ten  lines  of  that  return  show,  viz. — ^That  in  ten 
bankruptcies,  where  the  gross  assets  realized  amounted  to  2,409/.  16#., 
the  total  charges  amounted  to  1,879/.  4i»,  Sd.,  and  that  only  in  one 
case  was  there  a  dividend  during  the  twenty  months  that  intervened 
from  January,  1848,  to  August,  1849.  I  have  no  hesitation  in  assert- 
ii^  that  these  expenses  are  perfectly  monstrous  in  themselves,  and 
wm  not  bear  the  slightest  companson  with  the  expenses  of  the 
administration  of  bankrupts'  estates  in  Scotland,  which,  by  the  official 
annual  returns  made  by  trustees  under  the  133rd  section  of  the  sta- 
tute, and  regularly  filed  in  the  Bill  Chamber  of  the  Court  of  Session, 
do  not  average  more  than  seven  per  cent,  on  the  funds  realized, — 
about  four  per  cent,  being  composed  of  the  trustee's  commission,  and 
the  law  expenses  beiug  three  per  cent,  additional." 

Mr.  Alexander's  report  is  strongly  directed  against  any  funda- 
mental change  in  the  Scoteh  bankrupt  system^  and  his  report 
was  approved  of  by  the  Chamber  of  Commerce  at  a  meeting  of 
that  body  on  the  1st  February,  1853.  We  cannot  here  forbear 
giving  a  curious  ^^  P.S.^'  to  the  report,  revealing  a  most  extra- 
ordinary circumstance,  and  which  it  is  as  important  for  the 
English  as  for  the  Scotch  community  to  know : — 

"  P.S. — Since  the  first  part  of  the  foregoing  report  was  written, 
Mr.  Slater,  the  chairman  of  the  London  Committee  of  Merchante, 
favoured  the  chairman  and  committee  of  the  Chamber  of  Commerce 
with  an  interview.  On  that  occasion  (Saturday,  22nd  current)  Mr. 
Slater  made  a  general  statement  as  to  the  advantage  of  instituting 
an  effective  and  speedy  administration  and  division  of  the  estates  of 
bankrupts  in  Scotland,  and  of  assimilating  the  laws  of  Scotland  and 
England  in  that  respect ;  but  upon  the  Committee  proceeding  to 
inquire  what  were  the  time  and  expense  of  administering  a  bankrupt 
estate  in  England  imder  the  English  Bankrupt  Act,  12  &  13  Vict, 
c.  106 — ^being  that,  with  various  previous  Acts,  at  present  in  operation 
there,  Mr.  Skter  stated  that  he  and  his  friends  had  great  fault  to  find 
with  the  cumbrous  and  expensive  machinery  of  the  English  bank- 
ruptcy law,  and  what  they  wanted  was,  the  passing  of  an  Act  of 
Parliament  for  Scotland  upon  improved  principles  to  what  existed 
either  in  Scotland  or  England,  and  which  mioht  he  afterwards  Wr 
troduced  mto  Midland,  and  thus  assimilate  the  laws  of  the  two 
countries.  The  ready  reply  given  Mr.  Slater  by  the  deputy-chair- 
man, assented  to  by  the  other  members  of  the  Committee  present, 
was — *  "We  think  you  should  first  put  your  own  house  in  order  before 
comiug  to  Scotland  to  interfere  with  ours ;  *  and  the  Committee  ex- 
pressed a  decided  objection  to  Mr.  Slater's  proposal  to  make  Scotland 
a  sort  of  experimental  garden  of  legislation  for  Ikigland,  on  a  Bill 
prepared  by  English  paitres,  and  at  once  negatived  Mr.  Slater's  fur* 
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ther  proposal  that  the  Chamber  should  be  at  a  part  of  the  erpense 
of  prmtmg  and  circulating  a  Bill  for  the  abetter  administration  of 
bankrupts*  estates  in  Scotland,  which  he  stated  had  been  prepared  by 
EngUsh  barristers,  and  of  which  he  had  a  manuscript  copy  in  his 
possession ;  but  the  Committee  expressed  their  readiness  to  give  due 
consideration  to  any  remarks  the  London  Committee  may  take  the 
trouble  to  fumish  on  the  suggestions  about  to  be  published  by  the 
Chamber,  for  an  Act  to  amend  the  present  Act." 

We  do  not  think  it  necessary  to  detain  our  readers  by  remarks 
on  the  comparative  merits  of  English  "  oflBicial  assignees''  and 
'^  trade  assignees/'  and  Scotch  "  interim  factors"  and  "  trustees/' 
and  creditors'  ''  commissioners."  As  a  general  rule  it  is  unsafe 
to  interfere  with  a  long-established  legal  machinery  and  its  no- 
menclature^ and  if  the  Scotch  lawyers  and  the  Scotch  com- 
munity generally  are  satisfied  with  their  system  in  this  respect, 
we  do  not  see  what  right  parties  in  this  country,  whether  by 
means  of  the  fancied  attractions  of  revolutionizing  bills  or 
otherwise,  have  to  dictate  a  change.  We  are  not  disposed  to 
doubt  that  if  the  bankruptcy  oflBicers  in  Scotland  are  well 
selected,  and,  under  the  judicial  supervision  the  Scotch  law 
places  them,  are  faithful  and  conscientious  in  the  discharge  of 
their  duties,  the  interests  of  all  parties — creditors,  bankrupts, 
and  the  public,  so  far  as  the  piibKc  are  concerned — will  be  justly 
dealt  by.  We  have  stated  that  the  judicial  power  of  the  trustee 
in  Scotland  in  deciding  on  claims  on  a  bankrupt  estate,  had 
been  objected  to.  Lord  Brougham  would  cure  the  supposed 
evil  by  his  new  Court,  official  assignees,  trade  assignees,  &c. 
But  the  following  remarks  of  "  Scotus"  explain  the  general 
feeling  in  Scotland  : — 

"  With  great  deference  to  our  English  friends,  the  capital  griev- 
ance which  they  conjure  up  out  of  the  trustee's  power  of  deciding 
upon  claims,  exists  chiefly  in  their  own  imagination.  They  write 
about  it  as  if  the  sustaining  or  rejecting  of  a  claim  on  a  bankrupt 
estate,  involved  a  question  of  life  and  death ;  as  if  trustees  were  m 
the  habit  of  perpetrating  gross  and  systematic  injustice,  cmsing  from 
their  want  of  high  judicial  capacity,  Now,  we  deliberately  assert, 
that,  in  ninety  cases  out  of  a  hundred,  the  consideration  of  claims  is 
a  function  quite  beneath  the  dignity  of  the  judgment  seat ;  and  for 
which  the  ordinary  attainments  of  a  man  of  business,  with  integrity, 
are  perfectly  adequate.  In  the  ten  cases  of  dif&culty,  something  less 
than  high  judicial  talent  will  amply  suflBce ;  and  if,  in  two  or  three 
of  them;  that  talent  is  required,  let  it  be  appealed  to,  as  is  now  the 
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I  under  our  present  system.  We  farther  assert,  that  the  idea  of 
extensiye  injnBtuse  being  now  perpetrated  under  the  trustee's  power 
of  ranking  claims,  is,  tri  9ofar  at  Imut  oireipeetable professional  trus^ 
tees  are  concerned^  wholly  without  fiHindation.  If  access  be  afforded 
to  a  judge  when  a  party  is  aggrieved,  is  it  not  enough?  why  ask  the 
judge  to  go  through  the  dnidgery  of  considering  the  innumerable 
cases  in  which  there  is  no  room  for  doubt  or  question  ?  In  England 
they  may  be  able  to  pay  high-class  judges  to  perform  rather  low-class 
work,  but  in  Scotland  we  cannot  afford  such  extravagance.** 

The  force  of  these  remarks  must  be  admitted  \  but  at  present 
we  would  not  raise  questions  on  this  head^  as  we  wish  the  space 
that  remains  for  this  article  devoted  to  a  few  remarks  on  other 
topics. 

Lord  Brougham's  Bill  includes  the  very  delicate^  and^  we  must 
add^  very  doubtful  system  of  close  certificatee.  Our  friend 
''  Scotus''  has  his  opinion  on  this  subject  too ;  he  writes : — 

'^  We  never  could  join  in  the  praise  often  bestowed  on  the  English 
classification  of  bankrupt  certificates  into  three  classes — ^first,  second, 
and  third.  In  principle,  we  consider  it  an  attempt  to  cany  le^^isla- 
tion  beyond  its  proper  province,  and  to  usurp  the  moral  domain,  in 
which  conscience  and  opinion  alone  can  hold  sway.  In  practice— 
with  all  the  expense  and  pains  bestowed  on  the  mvestigation,  and 
with  all  the  learning  and  impartiality  displayed  in  the  judgments 
pronounced — we  are  persuaded  that  it  is  a  system  by  which  unequal 
and  arbitrary  results  are  constantly  wrought  out.  With  us  the 
introduction  of  such  a  system  would  necesE»rily  be  still  more  uncer- 
tain and  unsatisfactory,  both  to  the  judge  and  the  bankrupt.  It  is 
enough  to  determine  whether  the  bankrupt  is  entitled  to  his  diseharye 
or  not,  without  raising  questions  of  degree  which  no  man  can  decide 
regarding  another,  without  involving  elements  which  legal  evidence 
cannot  reach  or  control." 

Our  readers  are  aware  that  the  class  certificate  system  was 
recently  the  subject  of  investigation  by  a  select  committee  of 
the  House  of  Lords^  consisting  of  the  Lord  Chancellor^  the 
marquis  of  Salisbury^  Lord  Beaumont^  Lord  Brougham^  Lord 
Overstone,  Lord  St.  Leonards^  and  other  peers.  The  committee 
appear  to  have  examined  seventeen  witnesses,  and  we  have  before 
us  the  minutes  of  the  evidence  taken.^  We  have  carefully  read 
the  whole  of  this  evidence^  and  while  we  think  that  the  cogency 
of  the  views  and  opinions  expressed  by  several  of  the  witnesses 

^  These  Minutes  of  Evidence  also  contain  some  instructive  disclosures 
on  the  expense  of  bankruptcy  proceedings  in  this  country. 
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in  fovoiir  of  the  system  must  be  allowed^  we  yet  consider  that 
there  is  enough  in  this  evidence  to  justify  the  Scotch  in  hesi- 
tating, if  not,  as  "  Scotus'^  does,  in  refusing  to  receive  it.  The 
reasons  assigned  for  the  system  by  such  of  the  witnesses  as  are 
affected  in  that  way,  are  not  to  our  mind  thoroughly  convincing ; 
and,  indeed,  we  must  confess  to  a  feeling  akin  to  pain,  caused 
by  what  appears  to  us  to  be  the  harsh  commercial  tone  of  one 
or  two  of  these  gentlemen's  statements.  On  the  other  hand, 
nothing  can  be  more  decided  and  more  unqualifiedly  strong  than 
the  evidence  of  the  witnesses  who  testify  against  the  system. 
The  Scotch  certainly  are  not  alone  in  this  question,  and  we  must 
say  that  in  the  present  state  of  opinion  in  England  respecting  it, 
Lord  Brougham  was  scarcely  justified  in  taking  the  bull  by  the 
horns,  as  he  has  done  by  his  Bill  on  this  point.  The  witnesses 
are  merchants,  commissioners  of  bankruptcy,  and  professional 
gentlemen  practising  in  their  courts.  One  of  the  Commis- 
sioners, Mr.  Commissioner  Fane,  is  strongly,  if  not  violently,  in 
favour  of  class  certificates;  while  again  he  is  flatly,  and  as 
violently,  contradicted  by  Mr.  Commissioner  Evans,  a  judge  who 
has  administered  our  bankruptcy  system  for  upwards  of  twenty 
years,  and  who  has  therefore  had  plenty  of  experience  to  go 
upon.  Mr.  Evans  is  hollow  against  class  certificates.  The  pro- 
fessional gentlemen  examined  are  also  for  the  most  part  against 
the  system;  and. Mr.  Campbell,  the  chief  registrar  of  the 
Court  of  Bankruptcy,  likewise  gives  his  testimony  against  it. 
Mr.  Campbell  quotes  with  approbation  the  opinion  of  Mr,  Mac- 
queen,  who,  in  a  lecture  or  reading  on  the  Bankruptcy  Act, 
12  Sc  13  Vict.  c.  106,  delivered  in  Lincoln's  Inn,  on  the  28th 
January,  1850,  takes  a  very  unfavourable  view  of  class  certificates. 
The  mercantile  witnesses  generally  are  in  favour  of  the  system, 
but  we  dislike  the  harsh,  one-sided  character  of  their  testimony. 
That  testimony  is  wholly  in  the  creditor's  interest.  Against  the 
bankrupt  they  would  be  merciless,  forgetting  that  the  bankrupt 
has  his  rights  as  weU  as  the  creditor,  and  it  is  for  the  public 
interest  that  the  balance  be  held  fairly  between  the  two,  if, 
indeed,  a  kindly  feeling  of  sympathy  with  misfortune  should  not 
occasionally  incline  the  scales  towards  the  ruined  man.  The 
mercantile  witnesses,  too,  put  their  views  on  very  loose  premisesi 
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e.  ff. ''  their  interoourse  with  mercantile  men/' ''  their  interconrse 
with  the  world/'  kc.  A  Mr.  Gassiot  is  particularly  sententious ; 
but  the  most  comical  of  this  class  of  witnesses  is  Mr.  NoweU, 
the  alleged  author  of  the  class  certificate  system.  He  is  asked 
wbat  led  him  to  suggest  it^  and  he  says  that  he  was  very  much 
displeased  with  the  former  state  of  the  law  : — 

"  And  in  endeayouring  to  find  a  remedy  consonant  with  the  spirit 
of  modem  legislation,  the  idea  occurred  to  me  which  I  bare  smoe 
seen  admirably  expressed  by  Montesquieu,  '  Punishments  should  be 
drawn  from  the  nature  of  the  crimes ;  and  no  punishment  in  a  popu- 
lous, refined,  and  commercial  country,  seemed  to  me  so  suitable  for 
abuse  of  credit  as  that  wbich  stamped  tbe  character  •  •  •  I 
looked  upon  it  as  a  great  social  and  political  question.'* 

In  fact^  Mr.  Nowell  comes  out  as  -a  great  commercial  philo- 
sopher, quoting,  with  much  impressiyeness,  besides  Montes- 
quieu, Dr.  Paley,  and  Jeremy  Bentham.  The  yalue,  however, 
of  Mr.  Nowell's  opinion,  author  of  the  system  though  he  be,  is 
better  seen  in  a  previous  part  of  his  evidence.  He  is  greatly 
dehghted  with  his  invention,  which  he  thinks  has  much  improved 
the  tone  of  dealing  throughout  the  country,  and  he  had  met 
with  no  dissentients  from  his  opinion,  '^  excepting  one  or  two 
professional  men  connected  with  the  Court,''  that  is,  the  Bank- 
ruptcy Court ;  and  he  had  read  a  pamphlet  published  against 
it,  and  written  "  by  some  barrister  of  the  Temple  or  Lincoln's 
Inn"  (Mr.  Macqueen?) ;  "but  I  thought  his  arguments  very 
weak,  because  they  referred  only  to  its  operation  in  Court :  /," 
says  Mr.  Nowell,  emphatically  and  impressively,  "  look  to  its 
iNFLiTENCE  OUT  OP  CouET "  !  Hcrc,  WO  think,  appears  the 
hard,  moneyed,  commercial  cloven  foot.  The  question  with  Mr. 
Nowell,  and  such  as  he,  is  not  that  justice  be  done  between  the 
bankrupt  and  his  creditors,  but  he  looks  upon  the  bankrupt  as 
a  culprit  whom  he  would  "punish/'  as  he  imagines  Montes- 
quieu would  have  done.  And  such  is  the  spirit — ^the  harsh, 
and  not  more  harsh  than  false,  spirit — ^in  which  the  witnesses, 
particularly  the  mercantile  witnesses,  before  the  select  com- 
mittee of  the  Lords  speak  in  fstvour  of  the  class  certificate 
system.  We  do  not  hesitate  to  affirm,  that  if  no  better  reasons 
can  be  assigned  for  that  system  than  those  given  by  Mr.  Nowell, 
the  sooner  it  is  discontinued  the  better.    We  may  add,  that 
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there  is  evidently  a  very  decided  difference  of  opinion  on  the 
subject  between  the  members  of  the  Committee  themselves, — 
Lord  Brougham,  of  course,  and  Lord  Overstone  (who  certainly 
examines  with  great  abihty)  being  clearly /or  the  system,  while 
Lord  St.  Leonards  is  evidently  against  it. 

The  system  of  class  certificates  in  bankruptcy  appears  to  us 
to  bear  some  analogy  to  the  Scotch  criminal  verdict  of  ^^  Not 
Proven  ;'^i  and  it  is  therefore  difficult  to  believe  that  it  can  be 
agreeable  to  the  legal  mind  of  this  country.  The  verdict  of 
"  Not  Proven ''  finds  no  place  in  our  criminal  system ;  yet  it  is 
much  less  objectionable  than  the  class  certificate  system,  and  it 
is  a  verdict  in  a  purely  criminal  question.  This  form  of  certifir 
cate,  indeed,  seems  to  make  the  Court  of  Bankruptcy  a  criminal 
tribunal,  and  a  very  tyrannical  one,  too ;  for  the  judge  sits  alone, 
and  gives  his  deliverance,  not  according  to  his  views  of  law,  but 
according  to  his  views  of  morality.  The  idiosyncrasy  of  the 
judge  becomes,  in  short,  the  test  of  the  principle  according  to 
which  the  honesty  of  the  trader  is  to  be  determined.  The 
system  actually  administered  is  not,  if  we  are  to  believe  Mr. 
Commissioner  Fane,  the  system  of  the  Act  of  Parliament  at  all, 
but  a  system  of  inference  and  capricious  construction.  Mr. 
Fane,  indeed,  tells  us  that  he  does  not  understand  the  Act  of 
Parliament,  but  that  he  exercises  "  a  discretion.^'  Surely,  after 
all,  Mr.  Fane  is  a  witness  against  the  class  certificate  system  1 

The  theory  of  the  Scotch  system  of  bankruptcy  is,  that  the 
whole  proceeding  is  between  the  bankrupt  and  the  creditors  for 
behoof  of  the  latter;  whereas  the  English  theory  is,  that  the 
affair  is  one  of  which  the  public  must  take  cognizance,  and 
which  must  be  adjudicated  upon  in  a  public  court.  Hence,  in 
Scotland  the  '^trustee''  is  the  elected  and  free  choice  of  the 
creditors,  and  in  England  the  '^official  assignee.'^  This  fimda- 
mental  difference  should  be  kept  in  view  in  any  contemplated 
legislation  on  the  subject.  That  the  principle  of  publicity 
may  be  carried  too  fiar,  we  have  the  authority  of  Sir  George 
Stephen,  with  a  quotation  from  whose  excellent  work  we  now 
for  the  present  close  our  observations  on  bankruptcy. 

^  As  to  this  form  of  verdict,  see  the  Law  Magazine  for  IN'ovember,  1850, 
No.  89  (XXV.  New  Series),  p.  182. 
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^  No  Courfc  posieBBeB  sucli  extensiTe  inqxiiBitorial  powers  as  the 
judges  in  bankruptcy  in  all  matters  connected  with  the  dealings,  con- 
duct, or  estate  or  a  hankrupt ;  and  these  powers  are  often  exercised. 
Hence  it  is  most  important  for  you,  as  often  as  you  will  find  yourself 
engaged  in  trading  intercourse  with  men  who  subsequently  become 
bankrupt,  not  only  to  keep  your  books  in  such  an  accoiate  state  as 
may  enable  you  at  all  times  to  proye  a  debt  with  clearness  and  cer- 
tainty, but,  whereyer  business  does  not  proceed  in  its  usual  regular 
course,  to  preserye  some  written  explanation  or  memorandum  of  the 
causes  which  may  haye  compelled  a  departure  from  it.  This  is  more 
especially  desirable  when  you  haye  found  yourselyes  obliged  in  pru- 
dence to  exact  security  for  a  debt. 

"  It  is  much  to  be  regretted  that  examinations  are  not  required  by 
the  Consolidation  Act  to  be  conducted  in  priyate.  Nothing  has  con- 
tributed so  much  to  bring  the  present  administration  of  the  bankrupt 
law  into  odium  as  the  publicity  which  it  gives  to  the  affairs  of  the 
counting-house.  Mercnants  are  naturally  averse  to  such  exposures, 
even  if  they  have  nothing  to  conceal ;  and  in  many  instances  they 
cannot  be  made  even  by  the  most  honourable  and  successful  traders 
without  danger  to  their  commercial  credit.  So  great  is  the  repug- 
nance to  the  distribution  of  an  estate  in  bankruptcy,  and  principally, 
though  not  entirely,  on  this  ground,  that,  though  it  affords  the  best 
security  for  a  full  and  equitable  division  of  the  wreck  of  a  trader's 
property,  and  for  the  exclusion  of  all  unfair  claims  upon  it,  an 
msolvent  trader  is  not  more  averse  to  it  himself  than  the  creditors 
for  whose  relief  it  is  intended.  Hence,  in  the  lar^  majori^  of 
trading  insolvencies  among  the  respectable  commercim  classes,  it  is 
now  more  usual  to  wind  up  the  affairs  by  private  arrangement ;  and 
recourse  is  rarely  had  to  the  Courts  of  Bankruptey,  except  as  a  last 
resource,  where  the  trader  is  a  rascal  more  than  ordinarify  disposed 
to  cheat  the  creditors.'' — ''  Principles  of  Commerce  and  (Commercial 
Law,"  p.  243. 

We  had  intended  offering  some  remarks  on  the  law  of  part- 
nership, as  that  is  referred  to  in  the  Boyal  Commission,  but  our 
space  does  not  admit  of  this  at  present.  The  Law  Magazine 
has  already,  as  we  haye  indicated,  largely  treated  of  partnership 
and  matters  incident  thereto. 
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COMMON  LAW. 

Procubement  of  Breach  op  Contract — ^Master  and 
Servant. 

Luinley  v,  Gye,  2  EU.  &  Bl.  216 ;  17  Jurist,  827. 

It  has  for  some  time  been  considered  a  moot  question  whether 
a  person  should  be  held  legally  liable  for  maliciously  inducing 
another  to  break  his  contract — ^in  other  words,  for  that  which 
may  be  deemed  the  wrongful  act  of  the  contracting  party,  how- 
ever strong  the  influence  of  persuasion,  enticing,  or  procurement, 
used  by  a  third  party.  The  question  has  presented  itself  in 
various  forms  :  the  contracting  party  has  been  induced  to  violate 
the  contract  in  consequence  of  defamation,  as  in  Ashley  v,  Har- 
rison (Peake,  194,  1  Esp.  48),  where  a  manager  of  a  theatre 
brought  an  action  for  a  libel  upon  a  performer,  whereby  she 
was  deterred  from  appearing  on  the  stage,  and  Lord  Kenyon 
held  the  action  not  maintainable ;  or  in  consequence  of  an  assault, 
as  in  Taylor  v.  Neri  (1  Esp.  386)  whereby  the  manager  lost  the 
benefit  of  the  performer's  services,  and  Eyre,  C.  J.,  held  the 
action  not  maintainable ;  or  persons  have  refused  to  perform  their 
contracts  with  the  plaintiff  in  consequence  of  slanderous  words 
uttered  with  reference  to  him  by  the  defendant,  as  in  Morris  v. 
Langdale  (2  B.  &  P.  289),  in  which  case  Lord  Eldon  doubted 
whether  such  an  action  would  lie.  The  objection  on  some  of  these 
occasions  seems  to  have  arisen  from  an  opinion  that  compensa- 
tion could  be  obtained  in  actions  against  the  parties  themselves, 
who  violated  the  contract;  in  others,  that  the  damage  was  too 
remote.  The  former  ground  does  not  appear  to  be  tenable  since 
the  judgment  in  Lumley  v.  Gye,  in  the  Queen^s  Bench  (2  Ell.  & 
Bl.  216;  17  Jurist,  827),  which  we  now  proceed  to  consider,  as 
the  most  important  and  recent  authority  upon  the  subject.  The 
facts  before  the  Court  involved  only  the  more  narrow  question, 
how  far  an  action  was  maintainable  for  inducing  a  theatrical  per- 
former to  violate  her  engagement  with  the  manager ;  but  the 
Court  also  entered  upon  the  wider  inquiry,  how  far  an  action 
would  lie  for  procuring  the  violation  of  contracts  in  general. 
And  the  case  considered  with  reference  to  the  very  point  decided 
in  it,  is  of  much  practical  value. 


New  Leading  Ca»e».  847 

The  fiction  was  on  the  case.  The  dedaratiim  stated  in  sub- 
stance a  contract  between  the  plaintiff^  the  proprietor  of  Her 
Majesty's  Theatre^  and  Johanna  Wagner,  that  she  would  perform 
at  his  theatre  in  operas  for  three  months,  and  would  not,  during 
that  time,  sing  or  use  her  talents  elsewhere  without  his  written 
consent ;  and  then  allied  that  the  defendant,  knowing  the  pre- 
mises, wrongfully  and  maliciously  enticed  and  procured  the  said 
Johanna  Wagner  to  refuse  to  sing  or  perform  at  the  plaintiff's 
theatre,  and  to  depart  from  and  abandon  her  contract  with  the 
plaintiff;  whereby  she  refused  to  perform  her  contract,  and  the 
plaintiff  sustaiued  special  damage.  To  this  declaration  there 
was  a  demurrer  and  after-argument,  the  Court  {absente  Lord 
Campbell,  C.  J.)  being  divided  in  opinion,  delivered  their  judg- 
ments seriatim. 

It  was  admitted  by  all  the  judges  of  the  Court,  that  an  action 
would  Ue  for  seducing  a  servant,  with  notice  that  he  was  the 
servant  of  another,  and  that  it  was  immaterial  whether  the 
service  had  been  actually  entered  upon  or  not,  so  long  as  the 
contract  of  service  was  m  force  ,*  but  the  difference  of  opinion 
arose  upon  the  extension  of  the  remedy  beyond  the  case  of 
menial  servants  or  labourers  of  the  degree  contemplated  by  the 
Statute  of  Labourers,  25  Edw.  3,  c.  1,  to  the  higher  class  of  the 
employed. 

Crompton,  J.,  was  of  opinion  that  the  action  could  be  main- 
tained upon  the  ground  of  analogy.  "  I  thinV  his  lordship 
said,  ''that  where  a  party  has  contracted  to  give  his  personal 
services  for  a  certain  time  to  another,  the  parties  are  in  the 
relation  of  employer  and  employed,  or  master  and  servant  within 
the  meaning  of  tiie  rule,  and  I  see  no  reason  for  narrowing  such 
a  rule,  but  I  should  rather,  if  necessary,  apply  such  a  remedy  to 
a  case  'new  in  its  instance,'  but  '  not  new  in  reason  and  prin- 
ciple' (Holt,  C.  J.,  in  Keeble  v.  Hickeringill,  note  to  Carrington 
V.  Taylor,  11  East.  574),  namely,  to  a  case  where  the  wrong  and 
damage  are  strictly  analc^us  to  the  wrong  and  damage  in  a 
well-recognised  class  of  cases."  The  learned  judge  also  inti- 
mated an  opinion  in  favour  of  the  action  being  maintained  for 
maliciously  procuring  the  violation  of  any  contract. 

The  judgment  of  Mr.  Justice  Erie  proceeded  upon  the  grounds 
that  the  case  was  in  effect  the  same  as  that  of  master  and  ser- 
vant, substituting  the  terms  "employer"  and  "employed,"  as 
denoting  the  same  relation  in  a  wider  sense,  and  that  actions  of 
this  nature  rested  on  a  reasonable  and  just  principle,  which 
might  be  applied  £ar  beyond  the  cases  theretofore  decided.  His 
lordship  said :  "  It  is  clear  that  the  procurement  of  the  violation 
of  a  right  is  a  cause  of  action  in  aU  instances  where  the  viola- 

YOL.  L.  NO.  ci.  2  B 


848  New  Lea^ng  Ca$es, 

tionis  anactioimblewTOiig^as  inviolatioiuof  ariglittoproperfy^ 
whether  real  or  personal,  or  to  personal  security,  he  who  pro- 
cores  the  wrong  is  a  joint  wrong-doer.  •  •  .  The  remedy 
on  the  contract  may  be  inadequate,  as  where  the  measure  oi 
damages  is  restricted;  or  in  the  case  of  nonpayment  of  debt, 
where  the  damage  may  be  bankruptcy  to  the  creditor,  who  is 
disappointed,  but  the  measure  of  damages  against  the  debtor  is 
interest  only ;  or  in  the  case  of  the  non-delivery  of  goods,  the 
disappointment  may  lead  to  a  heavy  forfeiture,  under  a  contract 
to  complete  a  work  within  a  certain  time,  but  the  measure  of 
damage  against  the  vendor  of  the  goods  for  non-delivery,  maybe 
only  the  difference  between  the  contract  price  and  the  market 
value  of  the  goods  in  question  at  the  time  of  the  breach.  In  such 
cases,  he  who  procures  the  damage  maliciously  might  justly  be 
made  responsible  beyond  the  liability  of  the  contractor.'' 

Mr.  Justice  Wightman  cited  the  authority  of  Chief  Baron 
Comyns,  that  in  idl  cases  where  a  man  has  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  on  the 
case  (Com.  Dig. :  action  on  the  case  A.),  there  were,  undoubtedly^ 
the  injuria  and  the  damnwn;  and  although  it  was  contended 
that  the  loss  was  not  the  legal  consequence  of  the  injury,  as  the 
breaking  of  the  contract  was  the  spontaneous  act  of  Miss  Wagner, 
yet  both  upon  principle  and  authority,  the  action  was  maintain- 
able. This  learned  judge  was  of  opinion  that  the  action  was 
given  by  the  Common  Law,  not  by  the  Statute  of  Labourers, 
which,  however,  gave  a  remedy  that  the  Common  Law  did  not 
(Brooke's  Abr.  tit.  Labourers,  pi.  21 ;  Adams  t;.  Bafeald,  1  Leon, 
240) .  There  was  no  doubt  tlutt  the  Statute  of  Labourers  applied 
only  to  persons  whose  sole  means  of  living  was  by  the  labour 
of  tbeir  hands  j^  it  recited  that  so  many  of  the  people,  especially 
work^nen  abd  servants,  had  died  of  the  pli^e,  that  those  who 
remained- required  excessive  wages,  and  that  there  was  lack  of 
ploughmen  and  such  labourers;  and  then  obliged  every  person 
withm  the  age  of  sixty,  not  living  in  merchandise,  nor  exercising 
any  craft,  nor  having  of  his  own  whereof  he  might  Hve,  nor 

»  In  the  Year  Book,  10  H.  6,  8,  is  the  following  dase  ^— "  The  prior  of 
W.  bangs  writ  on  the  Stat,  of  Labooiers  against  a  chaplain,  ancT  counts 
that  he  was  retained  in  his  service  for  a  year,  to  do  divine  service,  and 
that  he  departed  within  the  year. . . .  Strange :  Yon  cannot  compel  a 
chaplain  to  sing  a  mass ;  for  at  one  time  he  is  disposed  to  sing  it,  iuid  at 
another  not.  Cothstnore,  to  the  same  intent.  A  cha^^lain  hath  where<^ 
he  may  live  in  common  miderstanding  as  a  gentiemaa ;  whereupon  the 
writ  is  abated  by  the  whole  Court."  Brooke,  abstracting  this  (tit.  La- 
bourers, pi.  47),  gives,  as  the  reason  of  the  judgment,  "For  it  is  to  be 
understood,  that  he  hath  whereof  he  may  live,  and  is  not  always  disposed 
to  celebrate  divine  service." 
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proper  land  which  he  might  till  himself^  to  serve  whoever  might 
require  him  at  sach  wages  as  were  given  in  the  year  20  Edw.  8. 
The  remedies^  however,  given  at  Common  Law  were  not  in 
terms  given  to  any  description  of  servant  or  service. 

The  elalx»rate  judgment  of  Mr.  Justice  Coleridge  was  to  the 
effect,  that  the  action  could  not  be  maintained,  and  may  be 
reduced  into  two  propositions ;  first,  that  as  a  general  rule  no 
action  lies  for  inducing  another  to  break  a  contract;  and, 
secondly,  that  the  exceptional  case  for  enticing  away  a  servant  is 
founded  on  the  Statute  of  Labourers,  is  confined  to  the  dass  of 
the  employed  therein  enumerated,  or  to  those  who  are  efusdem 
generis^  and  does  not  include  a  dramatic  artiste  in  the  position 
of  Johanna  Wagner.    Li  his  lordship's  own  words : — 

**  Li  respect  of  breach  of  contract,  the  general  rule  of  our  law  is, 
to  confine  its  remedies  by  action  to  the  contracting  parties,  and  to 
damages  directly  and  proximately  consequential  on  the  act  of  him 
who  is  sued ;  as  between  master  and  servant  there  is  an  admitted 
exception;  this  exception  dates  firom  the  Statute  of  Labourers,  and 
both  on  principle  and  according  to  authority  is  limited  by  it.** 

With  reference  to  taking  judicial  cognisance  of  the  nature 
of  the  service  mentioned  in  the  declaration,  his  lordship  said : — 

**  Judges  are  not  necessarily  to  be  ignorant  in  Court  of  what  every 
one  else  knows,  and  they  themselves  out  of  Court  are  familiar  with| 
nor  was  that  unreal  ignorance  considered  to  be  an  attribute  of  the 
Bench  in  early  and  strict  times ;  we  find  in  the  Year  Books,  the 
judges  reasoning  about  the  ability  of  knights,  esquires,  and  gentle* 
men  to  maintain  themselves  without  wages,  distinguishing  bdiween 
private  chaplains  and  parochial  chaplains,  from  the  nature  of  their 
employments ;  and  in  later  dajBf  we  have  ventured  to  take  judicial 
cognisance  of  the  moral  qualities  of  Bobinson  Crusoe's  man  JMday, 
and  iBsop's  '  frozen  snake.'  We  may  certainly,  therefore,  take  on 
ourselves  to  pronounce  that  a  singer  at  operas,  or  a  diamatie  arMe 
to  the  owner  and  manager  of  Her  majesty^s  Theatre,  is  not  a  meuoTf 
Juleatar,  (tut  dUus  operarius  vel  serweni,  within  either  the  letter  or 
the  spirit  of  the  Statute  of  Labourers.  And  if  we  were  to  hold  the 
contrary  as  to  the  profession  of  Gairidc  and  Siddons,  we  could  not 
refuse  to  hold  the  same  with  regU!d  to  the  sister  arts  of  painting, 
sculpture,  and  architecture;  we  must  lay  it  down  that  iteynolds^ 
wh^  he  agreed  to  paint  a  picture,  or  Flaxman,  when  he  agreed  to 
model  a  s^tue,  had  enteiea  into  a  contract  of  service,  and  stood 
in  the  relation  of  servant  to  him  with  whom  he  had  made  the 
agreement." 

It  may  not  be  altogether  out  of  place  to  observe,  that  al- 
though the  Statute  of  Labourers  is  repealed,  yet  the  statutes 
4  Geo.  4,  c.  84,  and  6  Geo.  4,  c.  129,  are  in  force,  relating  to 
workmen  improperly  leaving  their  service,  or  doing  injury  to 
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their  employers;  and  it  has  been  held  to  be  an  indictable 
offence  for  persons  to  combine  to  induce'  workmen  to  leave 
their  masters'  employment^  whether  they  are  imder  contract  or 
not,  as  amounting  to  a  '^  molestation '^  of  the  employers  in  their 
mode  of  conducting  their  business.  (B.  v.  Rowlands  and  others, 
2  Den.  Criminal  Cases,  364 ;  5  Cox  Criminal  Cases,  pp.  436, 
466,  6  Geo.  4,  c.  129,  s.  8.) 

With  reference  to  the  wider  question,  how  far  an  action  will 
lie  for  maliciously  procuring  the  breach  of  any  contract,  the 
violation  whereof  is  in  itself  actionable,  the  consequences  of  our 
Courts  deciding  it  in  the  aflSrmative,  will  no  doubt  be  extremely 
important  and  general.  The  readers  of  the  above  case  in  extenso 
win  find  this  question,  although  not  decided,  yet,  as  might  be 
expected,  most  learnedly  considered  by  the  judges  of  the  Queen's 
Bench,  and  we  can  now  only  give  a  summary  of  the  prindpal 
decisions  bearing  upon  it,  all  of  which  were  cited  upon  that 
occasion. 

In  Winsmore  v.  Greenbank  (Willes,  577),  the  procuring  a 
violation  of  the  plaintiff's  right  under  the  marriage  contract, 
was  held  an  actionable  wrong.  The  declaration  stated  that  the 
plaintiff^s  wife  unlawfiilly  and  without  his  consent  left  him; 
that  while  she  was  absent  a  large  estate  was  devised  to  her,  and 
she  was  desirous  of  living  again  with  the  plaintiff,  whereby  he 
would  have  had  the  advantage  of  the  said  estate,  yet  the  de- 
fendant, knowing  the  premises,  unlawfully  procured  her  to 
continue  absent,,  whereby  the  plaintiff  lost  the  comfort  of  her 
society,  and  the  profit  of  the  estate.  It  was  held  that  the 
action  cduld  be  maintained.  One  objection  was  that  there  was 
ho  precedent  of  such  an  action,  to  which  Lord  Chief  Justice 
WiUes  replied  that  might  be  valid  if  there  had  been  no  action 
on  ihe  case,  but  such  action  was  introduced  for  the  reason 
that  the  law  would  never  suffer  an  injury  and  a  damage  with- 
out a  remedy.^  In  Sheperd  v.  Wakeman  (1  Sid.  79),  the  de- 
fendant was  held  liable  to  an  action,  for  having  procured  a 

*  In  Chapman  v.  Pickers^  (2  Wils.  146),  which  was  an  action  on  the 
case  for  falsely  and  maUcionsly  suing  out  a  oonuniBsion  of  bankraptoy 
.against  the  plaintiff,  Lord  C.  J.  Pratt  (in  answer  to  the  objection  of 
novelty)  observed,  "  It  is  said  this  action  was  never  brought,  and  so  it 
was  said  in  Ashby  v.  White  (2  Ld.  Eaym.  957).  I  wish  never  to  hear 
this  objection  again.  This  action  is  for  a  tort ;  torts  are  infinitely  various, 
not  limited  or  confined,  for  there  is  nothing  in  nature  but  may  be  an 
instrument  of  mischief,  and  this,  of  suing  out  a  commission  of  bank- 
ruptcy falsely  and  maliciously,  is  of  the  most  injurious  consequence  in  a 
trading  country."  See  notes  to  Ashby  t;.  White  (1  Smith's  Leading  Cases, 
131);  andseeTasley  t;.  Freeman  (2  Id.  67,  68)  as  to  the  objection  of 
novelty. 
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breach  of  a  contract  of  marriage  by  asserting  that  the  woman 
vas  already  married. 

In  Green  v.  Batton  (2  C.  M.  &  B.  707),  it  was  decided  that 
the  procuring  a  breach  of  a  contract  of  sale  of  goods  by  a  false 
claim  of  lien^  was  an  actionable  wrong.  See  also  Lord  Mans- 
field's judgment  in  Bird  t;.  Randall  (3  Burr.  1345,  1  W.  Bla. 
387,  S.C.) ;  and  see  Hart  v.  Aldridge  (1  Cpwp.  54),. Blake  v. 
Lanyon  (6  T.  R.  221),  Sykes  v.  Dixon  (9  A.  &  E.  693),  Pilking- 
ton  V.  Scott  (15  M.  &  W.  657),  and  Hartley  v.  Cumminga 
(5C.B.  247). 

The  cases  which  were  cited  for  the  contrary  position  were 
chiefly  decisions  at  Nisi  Prius,  namely,  Ashley  v.  Harrison 
(1  Peake,  194;  1  Esp.  48),  Taylor  v.  Neri  (1  Esp.  886);  see 
also  Vicars  t;.  Wiloocks  (8  East,  1),  and  Morris  v.  Langdale 
(2B.  &P.289). 

Mr.  Justice  Erie  was  of  opinion  that  it  was  properly  decided 
in  the  first  and  second  cases  (Ashley  v.  Harrison  and  Taylor 
t;.  Neri)  that  no  action  would  lie,  because  the  battery  and  the 
libel  upon  the  contracting  parties  were  not  shown  to  be  with 
intent  to  cause  those  persons  to  break  their  contract,  and  so 
the  defendants,  by  their  wrongful  acts,  did  not  procure  the 
breaches  of  contract  which  were  complained  of;  if  they  had  so 
acted  for  the  purpose  of  procuring  those  breaches,  it  seemed  to 
him  that  they  would  have  been  liable  to  the  plaintifis.  Wight- 
man  and  Crompton,  J.  J.,  thought  the  damage  was  too  remote 
in  Ashley  v.  Harrison  (and  see  this  pointed  out  in  Tarleton  v.^ 
M'Gawley,  1  Feake,  205) ;  and  with  reference  to  the  doubt 
expressed  in  Morris  v.  Langdale,  whether  in  an  action  for 
slander  the  plaintiff  could  succeed  upon  an  all^ation  of  special 
damage,  that  by  reason  of  the  speaking  of  the  words,  othet 
persons  refused  to  perform  their  contracts  with  him,  upon 
the  ground  that  it  was  a  damage  which  might  be  compensated 
in  actions  by  the  plaintiff  against  such  persons,  Mr.  Justice 
Cromption  cited  with  approbation  the  remarks  of  Mr.  Starkie, 
in  his  treatise  on  the  Law  of  Libel  (p.  205),  that  such  a  doctrine 
would  be  productive  of  much  hardship  in  many  cases,  as  a  mere 
right  of  action  for  damages  for  non-performance  of  a  contract, 
can  hardly  be  considered  a  full  compensation  to  a  person  who 
has  lost  the  immediate  benefit  of  the  performance  of  it;  andhis 
lordship  also  mentioned  the  case  of  Newman  v.  Zachary  (Al.  3)> 
where  an  action  on  the  case  was  held  maintainable  for  wrong- 
fully representing  to  the  bailiff  of  a  manor  that  a  sheep  was  an 
estray,  in  consequence  of  which  it  was  wrongfully  seized.  This 
last-mentioned  case,  together  with  others,  supports  the  position 
that  an  action  will  lie  for  the  speaking  of  words,  upon  the  groimd 
that  other  persons  were  induced  thereby  to  act  wrongfully. 
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iEicclesiastical  Jurisdiction ;  a  Sketch  of  its  Origin  md  Early  Progress^ 
with  particular  reference  to  the  subject  of  tb^  Succession  to 
Personal  Property.  By  Edwin  Edwards,  one  of  the  Proctors,  and 
an  Examiner  in  the  Courts  of  Giyil  Law  at  Doctors'  Conunons. 
London :  W.  S.  Benning  and  Co.    1853. 

Thb  advent  of  a  work  like  this  is  without  a  precedent  in  English 
literature,  and  we  welcome  it  accordingly. 

Although  no  nation  has  ever  been  so  vexed  with  the  scdines  of 
legislation  as  our  own  has  been,  our  origmea  jtHficialea  are  still  un- 
written. It  is  not  in  us  to  determine  the  cause  of  this;  we  only 
submit^  that  as  some  of  our  oldest  West  British  landholders,  whose 
ancestors  came  in  with  Cromwell  or  William,  do  not  patronize  or 
take  kindly  to  the  inditing  of  county  histories,  for  fear  of  humiliating 
disclosures,  so  the  cause  of  the  literary  deficiency  which  we  deplore 
may  be  a  trepidation  lest  our  national  pride  should  be  wounded  by 
the  discovery  of  how  much  we  have  stolen  £rom  other  countries  in 
the  way  of  law,  or  a  conservative  anxiety  that  a  search  into  an  origin 
may  involve  an  inouiry  into  a  first  principle,  a  correction  of  an  abusoi 
or  a  recantation  oi  a  oarling  error. 

But  whatever  may  have  been  the  cause,  England,  with  perhaps 
the  most  interesting  subjects  for  legal  historiciQ  research,  has  had 
no  Savigny  or  Ghrimm  among  her  countrymen.  The  production  of 
the  present  work,  however,  »iows  that  such  a  state  of  torpor  is  not 
destmed  to  have  a  longer  existence.  Mr.  Edwards,  who  is  already 
known  by  means  of  two  excellent  legal  treatises,  has  come  forward 
to  supply  one  laeuna  at  least ;  and  he  has  brought  to  his  task  2m 
abundance  of  well-di^^sted  learning  (quite  un-English  in  amount  and 
•election),  elaborated  with  talent  and  lucidity. 

One  of  the  most  curious  subjects  for  consideration,  is  that  which 
regards  the  origin  of  the  power  of  legal  adjudication,  which  the 
Christian  Church  for  many  ages  possessed,  the  successive  steps  by 
which  she  acquired  it,  and  the  lormation  and  development  of  the 
laws  which  she  administered  in  relation  thereto;  in  fact,  what  is 
meant  by  that  ma^ni  nominis  umbra,  the  Canon  Law,  which,  as  most 
of  our  readers  will  recollect,  lately  frightened  the  English  nation 
fi:om  its  propriety. 

^  GHie  result  of  our  perusal  of  Mr.  Edwards'  book,  has  been  a  con- 
viction that  a  patient  inquiry  upon  these  points  will  lead  the  reader, 
contrary  perhaps  to  his  expectations,  to  form  the  necessary  conclu- 
sion, that  the  Church  was  in  the  first  instance  an  unwilling  recipient 
of  civil  power ;  at  the  same  time  that,  having  acquired  it,  she  was  a 
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eonflcieiitious  adminifltrator  of  law,  and  a  popular  adjudioator'aiiioiigst 
all  daases,  except  those  with  whose  oppression  and  exactions  Eer 
exercise  of  her  authority  maj  haye  clasfaea. 

To  a  branch  of  the  ecclesiastical  jurisdiction,  which  is  perhi^s  at 
the  present  period  not  the  least  interesting,  considering  the  proposed 
parliamentarjr  reyision  of  the  law  on  that  subject,  Mr.  Edwards  has 
directed  his  attention. 

In  the  earliest  ages  of  Christianity  we  find  the  Church  existing  as 
an  orgamsed  body,  exerdsinff  some  sort  of  territorial  jurisdiction 
over  Si  its  members,  lay  and  clerical  (though  without  the  consent 
or  cognisance  of  the  law,  like  Cardinal  Wiseman's  new  hierarchy), 
and  centralized  under  an  episcopal  head.  This  organisation  became 
the  firmer,  the  more  the  empire  became  diqointed,  and  the  prestige 
of  the  imperial  dvil  courts  was  weakened. 

.  The  Cnurch  having  thus  attained  a  pervading  and  growing 
influence  throughout  the  empire,  the  step  was  easy  to  pass  from 
being  an  adviser  to  becoming  a  judge.  But  this  even  was  not  done, 
except  by  softened  and  preparatoiy  gradation.  The  reverence  of  the 
people  for  the  episcopal  character  and  learning  induced  contending 
parties  to  lay  tneir  disputes  before  the  bishop  for  his  arbitration. 
The  first  egress  from  tnis  arbitrative  position  is  ascribed  to  a  law 
of  Constantino,  which  directed  the  civil  magistrate  to  enforce  the 
execution  of  the  episcopal  awards.  This  new-fangled  invocaticm  of 
the  bishops'  arbitration,  in  preference  to  the  time-honoured  sentence 
of  the  civil  judge,  enabled  the  ecclesiastic  ''  to  acquire,  preserve,  and 
transmit  beyond  the  fall  of  the  empire,  a  complete  knowledge  of  the 
ancient  imperial  jurisdiction.'* — P.  87. 

In  this  fact  we  have  the  real  origin  of  the  Cazum  Law,  and  require 
no  apocryphal  exhumation  of  the  randects  at  Amalfi  for  its  date  and 
creation.  There  never  was  any  fresh  discovery  or  introduction  of 
the  Boman  Law  into  Europe,  for  the  Canon  Law  was  its  tradition 
through  the  hands  of  the  Cnurch,  tinged  only  and  modified  by  some 
of  the  peculiarities  of  the  system  in  which  it  had  been  preserved. 
The  English  reader  is  indebted  to  Mr.  Edwards  for  pointing  out  this 
pregnant  fiict  to  him.    Mr.  Edwards  says  (p.  37)  : — 

"  Thery  (the  clergy)  not  only  made  themselveB  full  masters  of  the 
Boman  laws,  and  became  conversant  with  the  system  of  civil  procedure, 
but  skiUuUy  applied  or  modified  it  to  their  own  system.  Thev  were 
tiierefore  as  ready  to  entertain,  and  as  competent  to  give  a  correct  deeision 
upon  a  question  of  disputed  inheritance,  a  right  of  common  or  of  pasture, 
as  upon  a  case  of  marriage,  of  divorce,  or  upon  a  subtle  point  of  spiritual 
doctrine  or  discipline." 

The  judicial  jpowers  of  the  Church  became  fixed  and  auCTiented 
after  the  accession  of  the  barbarian  rulers  in  Europe,  as  weU  bv  the 
intentional  and  definite  concessions  of  the  latter,  as  also  through  the 
fiftvour  and  consent  of  the  people. 

The  apertura  and  proof  of^wills,  had  been  transacted  during  the 
empire  before  the  presidents,  the  chief  governors,  and  the  defemores 
of  the  city ;  and  when  the  duties  of  these  ofiGwers,  upon  the  Mi  of 
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the  empire,  and  the  acceBsion  of  the  barbarian  kings,  passed  (as  they^ 
did  almost  eyerjrwhere)  to  the  bishops,  they  became  the  presidents 
of  these  courts, ''  tohose  chief  husmess  it  was  to  register  testaments^ 
and  to  witness  deeds." — P.  42. 

This  was  the  unanswerable  argument  put  forward  at  a  subsequent 
period  by  the  Church,  when  she  contended  with  the  feudal  lords  ios 
this  jurisdiction,  asserting  her  legal  rights  to  rescue  the  property  of 
the  people  from  the  infliction  of  overwhelming  judicial  fines,  and 
from  so  national  a  mode  of  evidence  as  the  trial  by  single  combat. 
In  the  end,  the  Church  remamed  master  of  the  field,  proving  wills, 
granting  administrations,  distributing  intestates'  effects,  and  en- 
forcing the  pavment  of  legacies.  The  introduction  of  the  Canon 
Law  into  England  by  the  Conqueror  and  his  parliament,  and  the 
establishment  and  development  of  its  principles,  in  spite  of  feudal 
opposition,  are  narrated  by  Mr.  Edwams  with  a  promsion  of  pro- 
found and  well-arranged  learning,  relieved  by  a  brilliancy  of  styl^ 
which  makes  his  book  as  entertaining  as  a  novel,  at  the  same  time 
that  it  afibrds  to  the  inquiring  and  philosophic  reader  the  amplest 
materials  for  thought  and  reflection;  for,  in  the  opening  words  of 
Mr.  Edwards  himself— 

"  Those  laws  and  customs  which  regulate  the  division  of  a  man's  move- 
able wealth  after  his  death,  have  been  found  to  aflbrd  a  very  fair  criterion 
of  the  degree  of  industrial  activity,  or  of  general  social  order,  prevalent  in 
any  community  whose  government  and  manners  have  attracted  the  atten- 
tion of  the  historian." 


The  Law  of  Copyholds,  with  Notes,  and  the  Forms  and  Directions 
of  the  Copyhold  Commissioners.  By  Leonard  Shelford,  Esq., 
Barrister-at-Law.  London:  Maxwell,  Lincoln's-inn ;  Sweet, 
Chancery-lane.     1853. 

A  VEET  well  written  and  useful  treatise,  as  all  Mr.  Shelford's  are. 
The  Acts  are  given  in  estenso^  and  the  commentary  is  succinct, 
ample,  and  practical. 


The  Judgment  Act,  13  &  14  Vict.  cap.  29,  with  Introductory  Trea- 
tise and  Commentary. '  By  J.  A.  Phillips,  A.B.,  Barrister^t-Law. 
Dublin :  Madden  and  Hare,  1850. 

A  T7SEPIJL  edition  of  an  important  statute,  well  and  carefully  noted. 


Observations  on  the  Eemuneration  of  Attorneys  and  Solicitors.  By 
Beginald  A.  Parker,  "  One,"  &c,  London :  Stevens  and  Norton, 
1853. 

EiTLL  of  judicious  remarks.    This  is  a  subject  we  mean  to  take  up 
shortly,  when  we  shall  recur  to  this  able  pamphlet. 
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"Wlrr  sbould  not  Law  Studenta  hare  a  ClaBsified  Examination  P    B7 
W .  S.  Sebright  Green,  Esq.    London :  Longman  and  Co.»  1868. 

The  answer  is,  because  it  would  not  be  worth  the  trouble.    The 
examination  for  attorneys  answers  eyeiy  purpose. 


The  Seform  of  the  Testamentary  Jurisdiction.    London:  Butter- 
worths.    Dublin:  Hodges  and  Smith. 

Wb  have  sufficiently  enlarged  on  this  subject  elsewhere.    This  is  an 
Ably-drawn  report,  though  with  its  tenets  we  cannot  wholly  concur. 


Letter  to  Evelyn  Denison,  Esq.  M.P.    By  a  Conveyancing  Barrister. 
London:  Wildy  and  Sons,  1868. 

This  pamphlet  is  well  worth  readiog^  though  we  do  not  entirely 
agree  with  its  views. 


The  Feasibility  of  constructing  a  New  System  of  registering  Title 
Deeds.  By  E.  F.  Wakefield,  A.  B.,  Barrister^t-I^w.  London : 
Sweet,  1863. 

This  is  an  extremely  well  written  treatise,  and  the  plan  is  well 
worthy  of  a  trial. 


Letter  to  the  Bight  Hon.  the  Lord  John  Bussell,  on  the  Transfer  of 
Landed  Property.    By  Bobert  Wilson.    London :  Blenkam,  1868. 

Thehb  is  some  good  sense  in  the  suggestion  made,  though  we  thiok 
the  modus  operandi  more  complex  thui  it  need  be. 


Lord  Brougham's  Speeches  in  the  House  of  Lords,  26th  and  28th 
of  July,  1863,  on  County  Courts  and  Law  Amendment.  London : 
Bidgway,  1868. 

Ablb,  telHng,  and  unanswerable  in  their  main  viewsy  are  these 
masterly  speeches. 


Electoral  Beform,  or  the  Prevention  of  Bribery  and  Corruption.    By 
William  Parr  Isaacson,  Esq.    London:  Butterworths,  1868. 

Mb.  Isaaosok  wishes  all  electors  to  elect  by  voting  papers,  which 
he  justily  says,  avoid  the  secrecy  of  the  ballot,  and,  he  omits  to 
add,  leave  all  the  formidable  power  of  intimidation  depending  on  the 
after  knowledge  of  the  vote  in  full  force.  Mr.  Isaacson  luso  pro- 
poses, that  when  a  contest  occurs,  even  in  a  single  borough  m  a 
county,  the  contest  shall  extend  to  every  elector  in  the  whole  county, 
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who  ue  all  to  vote  in  this  borough  election!  Those  who  wish  to 
diffuse  the  curses  of  electoral  contests  to  such  an  extent  that  no 
part  or  parcel  of  the  community  can  escape  the  infliction,  whether 
thej  hare  an  interest  in  the  said  contest  or  not,  will  perhaps  support 
Mr.  Isaacson's  plan.  It  has  more  complezitj  in  it  than  any  we  have 
yet  seen.  Mr.  Isaacson  speaiks  of  "  triennial  parliaments,"  as 
among  measures  which  may  not  be  found  among  our  "  time-honoured 
institutions."  He  is  in  error ;  triennial  parliaments  are  the  old  law 
of  the  realm, — septennial,  a  temporary  innovation,  made  in  tempore 
William  and  Mary.  A  more  perfect  revolution  in  the  present  system 
than  that  of  giving  county  electors  votes  for  boroughs,  and  pice  vend, 
it  is  difficult  to  conceive. 


An  Essay  on  the  Acts  for  the  Belief  of  Trustees,  with  the  Statutes, 
the  Orders  of  Court,  and  Forms  of  Proceedings.  By  Francis 
Hobson  Appach,  Esq.,  M.A.,  of  Lincoln's  Inn,  Sarrister-at-Law. 
London :  Wildy  and  Sons.    Dublin :  Hodges  and  Smith. 

This  little  book  is  written  to  inform  trustees  when  and  how  thev 
may  be  relieved  from  their  onerous  (and,  as  it  once  was,  perilous; 
office,  by  means  of  the  recent  Acts  for  their  relief;  and  this  it  does 
very  clearly  and  concisely.  To  all  perplexed  trustees,  Mr.  Appach's 
Essay  will  be  balm  of  Qilead. 
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The  Nxw  LinfTAor  BS01711A.TIOK  Aor.  —  An  important  Act  of 
Parliament,  now  in  operation,  was  {passed  in  the  late  session  to  amend 
the  law  of  lunacy.  The  sey^ral  oqjects  to  be  effected  bj  the  statute, 
which  contains  153  sections  and  8  schedules,  are  —  the  removing  or 
diminishing  the  delay  and  expenses  now  att^dlng  on  the  execution 
of  commissions  in  the  nature  of  writs  de  lunaHeo  inquirendoj  and  the 
proceedings  consequent  on  inquisition  taken  thereon ;  and  for  regu- 
Lftting  and  amending  the  practice  and  course  of  procedure  in  matters 
pf  lunacy,  and  for  consohdating  and  amending  the  several  Acts  of 
Parliament  respecting  the  care  and  management  of  the  persons  and 
estates  of  lunatics  so  found  bf  inquisition ;  and  the  anpointments, 
duties,  and  salaries  of  officers  in  lunacy.  These  several  matters  are 
worked  out  in  the  numerous  sections  comprised  in  the  new  law.  A 
number  of  Acts  on  the  same  subject  are  repealed.  Two  masters  in 
lunacy,  at  2,000Z.  a  year  each,  are  to  have  the  same  powers  as  now 
possessed  by  commissioners,  and  they  are  to  investigate  into  all 
matters  of  lunacy,  under  regulations  of  the  Lord  Ghiuicellor ;  two 
medical  and  one  legal  visitor  are  to  exercise  jurisdiction,  and  the 
visitors  now  appointed  are  to  be  continued.  The  visitors  and  xnasters 
are  to  form  a  board  in  lunacy  matters.  An  improvement  is  effected 
in  the  per-centage  out  of  the  estates,  graduated  in  an  equitable 
manner  as  between  richer  and  poorer  estates,  and  in  part  by  fees  on 
the  proceedings.  Another  amendment  is  the  abolition  of  fees,  and  a 
diminished  scale  of  new  fees  in  relation  to  proceedings  in  lunacy. 
In  small  estates,  the  Lord  Chancellor  is  empowered  to  exempt  them 
firom  fees  and  per-centage.  On  commissions  there  are  several  pro- 
visions to  lessen  the  expense  and  to  simplify  the  proceedings.  The 
alleged  lunatic  may  have  a  jury,  or  a  jury  may  be  dispensed  with. 
The  other  clauses  have  reference  to  the  care  of  lunatics  and  the 
management  of  their  estates.  The  Lord  Chancellor  is  to  make  general 
orders  to  carry  out  the  Act^  which  Act  is  to  take  effect  from  the  28th 
ult.    It  is  to  be  cited  as  the  '*  Lunacy  Begulation  Act." 

PooB  BsLiEP  AKn  Houses. — ^A  return  has  been  recently  published 
of  the  amount  of  property  assessed  to  the  relief  of  the  poor  within 
the  Metropolitan  Police,  with  the  number  of  houses.  The  rateable 
value  of  property  assessed  to  the  poor-rate  in  the  year  ended  Lady- 
day  last  was  10,663,033Z.  within  the  Metropolitan  Police.  The 
amount  of  rental  on  which  the  police  rate  was  assessed  in  1852  wa» 
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10,546,874?.  The  population  in  1851  was  2,541,410 ;  the  number  of 
houses  in  1851  was  372,942 ;  and  the  number  of  houses  assessed  to 
the  relief  of  the  poor  in  1839  was  268,295. 

The  Poob  Laws. — ^From  a  return  to  Parliament,  lately  issued, 
it  appears  that  the  number  of  paupers  in  receipt  of  relief  in  616 
unions  in  England  and  Wales,  on  the  1st  of  July,  1852,  was  800,172, 
and  on  the  1st  of  July  last,  743,639.  Allowing  for  the  increase,  the 
decrease  was  56,533,  or  7*1  per  cent.  On  the  1st  of  July  last  year 
there  were,  indoor  and  out,  of  able-bodied  paupers  relieved,  124,882 ; 
and  on  the  1st  of  July  last,  17,002,  or  13*7  per  cent. 

The  PooB-IiAW  Act.  —  The  Act  for  charging  the  maintenance  of 
poor  persons  on  unions  in  England  and  Wales  is  continued  by  an 
Act  of  the  late  session  to  the  30th  September,  1854,  and  to  the  end 
of  the  then  next  session  of  Parliament. 

Eemoyal  op  the  CotTETS  FBOM  Westmdtsteb. — The  Coimcil 
have  renewed  their  exertions  to  effect  this  important  improvement. 
In  1841,  before  a  Committee  of  the  House  of  Commons,  of  which 
Lord  Truro  was  chairman,  they  adduced  the  evidence  of  several 
judges,  masters,  registrars,  barristers,  and  solicitors,  in  favour  of  the 
proposition;  and  in  1845,  the  inquiry  was  continued  and  further 
testimony  brought  forward,  with  estimates  of  the  expense  and  the 
means  by  which  it  might  be  defrayed. 

The  time  appears  to  have  arrived  when  the  plan  should  be  carried 
into  effect.  Instead  of  the  two  former  Courts  of  Chancery  there 
lare  now  six,  besides  four  sets  of  chambers  required  for  the  equity 
judges.  The  site  at  Westminster  is  altogether  inadequate  for  the 
present  courts,  but  would  be  invaluable  in  completing  the  Houses 
of  Parliament.  In  these  circumstances  a  petition  under  the  seal  of 
the  Society  has  been  prepared,  and  placed  m  the  hands  of  Lord  B. 
Grosvenor,  who  cordially  supports  the  measure. 

The  inconvetdence  of  the  present  site  at  Westminster  is  manifest, 
distant  as  it  is,  not  only  from  the  district  where  both  branches  of  the 
profession  and  all  the  offices  of  the  courts  are  located,  but  from  the 
centre  of  the  metropolis.  The  defective  construction  of  the  existing 
courts,  their  insufficient  number,  and  want  of  accomodation,  as  weU 
for  the  public  as  the  profession,  are  well  known  to  all  who  are  en- 
gaged in  the  administration  of  justice. 

It  is  proposed  that  the  new  building  should  be  placed  near  the 
inns  of  court,  and  combine,  under  the  same  roof,  accommodation,  not 
only  for  all  the  Courts  both  of  Law  and  Equity,  but  for  the  masters, 
record  clerks,  and  other  officers,  and  particularly  the  business  of  the 
equity  judges  and  the  chief  clerks. 

The  site  suggested  lies  between  the  Temple  and  Lincoln's-inn, 
having  the  Strand  on  the  south,  Carey  Street  on  the  north.  Chancery 
Lane  on  the  east,  and  Clement' s-inn  and  New-inn  on  the  west- 
situate  on  the  borders  of  the  cities  of  London  and  Westminster. 
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On  the  nortli  side  it  would  be  trayened  by  the  new  street  intended 
to  be  made  from  the  city  to  the  West  end,  on  part  of  which  is  now 
constructing  the  State  !Etecord  Office. 

GHie  petition  of  the  Society  points  out  the  way  and  means  for 
effecting  this  great  public  and  professional  improvement  from  the 
following  ftindis : — 

Ist.  The  surplus  interest  accumulated  in  the  Court  of  Chancery^ 
to  which  the  suitors  hare  no  claim. 

2nd.  The  accumulated  fees  since  1833. 

drd.  The  surplus  fees  of  the  Common  Law  Courts  paid  into  the 
Treasury  since  1838. 

4thly.  The  amount  to  be  deriyed  from  the  sale  or  letting  of  the 
numerous  chambers  now  occupied  by  the  officers  of  the  several 
courts. 

5th.  The  value  of  the  site  of  the  present  courts  at  Westminster. 

6th.  The  ground-rents  which  may  be  obtained  for  such  part  of  the 
site  as  will  not  be  reauired  for  the  courts  and  offices,  and  which  may 
be  let  for  professional  chambers. 


AFFOnrTMBlTTS,  Ac 


AnioKiBTSA^riOK  oif  Chabitablb  Tbvsts.  —  The  appointments, 
under  the  Act,  for  the  *^  Better  Administration  of  Charitable  Trusts," 
have  been  fixed  as  follows : — Chief  Commissioner,  Mr.  Peter  Erie ; 
two  paid  Commissioners,  Mr.  James  Hill  and  the  Bev.  B.  Jones ; 
unpaid.  Sir  Qeo.  Ghrey ;  secretarv,  Mr.  Henry  Vane ;  two  inspectors, 
Mr.  Thomas  Hare  and  Mr.  W.  Skirrow,  Junr.  These  are  sin* 
gular  appointments.  We  went  so  fiilly  in  the  last  Magazine  into 
the  nature  and  objects  of  this  important  measure  (unquestionably 
the  most  so  of  the  whole  session),  that  we  need  not  remind  our 
readars  of  them.  Suffice  it  to  say  that  they  required  in  those  ap- 
pointed to  administer  the  measure,  a  thorough  sympathy  with  the 
great  interests  of  the  country,  so  as  to  appreciate  the  exact  extent  to 
which  existing  endowments  are  so  moulaed  and  administered  as  to 
subserve  such  interests  in  their  several  localities  with  a  view  to  their 
adi^tation  to  those  interests  where,  through  lapse  of  time  or  malver- 
sation, they  had  ceased  to  do  so.  This  is  clearly  their  first  and 
highest  function ;  the  next,  but  secondary  ftinction,  is,  to  ascertain 
the  intent  of  the  founder ;  but  inasmuch  as  very  Httle  doubt  ever 
exists  on  this  score,  we  repeat  that  such  part  of  the  Commissioners' 
duty  is  a  merely  secondary  and  comparatively  insignificant  one.  It 
is,  moreover,  a  task  easily  performed.  But  to  be  thoroi^hly  con- 
versant with  the  great  tendencies  as  well  as  wants  of  the  tmies,  and 
especially  as  respects  education,  to  which  two-thirds,  if  not  more,  of 
the  endowments  belong ;  such  are  the  chie^  though  by  no  means 
<^e  only  qualifications  required  in  the  Central  Board.  How  is  it  that 
two  mere  conveyancers,  and  a  venerable  ex-tithe  commissioner,  are 
selected  to  constitute  it!    We  have  not  asyllable  to  say  against  the 
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abilities  or  character  of  these  three  ^ntlemen  in  their  respective  and 
proper  sphere  and  accustomed  yocations ;  but  inasmuch  as  these  have 
afforded  them  no  opportunity  to  qualify  themselres  peculiarly  for  the 
duties  of  their  new  office,  and  at  least  two  of  them  are  unknown  to 
the  pubHo  as  having  ever  displayed,  or  had  the  occasion  of  dis^ 
plajmg,  administrative  talent,  we  feel  fully  justified  in  recording 
the  extreme  dissatisfaction  which  has  attended  their  appointment. 
The  office  of  the  Iiispectors  eminently  requires,  first,  long  practice  in 
the  art  of  taking  and  analysing  oral  as  well  as  documentary  evidence, 
and  also  an  intimate  acquaintance  with  our  educaticmal  establish- 
ments, and  of  correctly  examining  into  the  state,  defects,  and  capaci- 
ties of  schools,  and  the  means  of  adapting  them  to  the  present  wants 
of  their  respective  localities.  If  Mr.  j£BiTe,  the  equity  draftsman, 
and  Mr.  Walker  Skirrow,  Junr.,  have  had  the  means  of  thus  quali- 
fying themselves  in  either  of  these  respects  for  the  office  they  have 
undertaken,  that  fSsust  has  been  at  least  singularly  withheld  from  the 
knowledge  of  the  public  and  the  profession.  We  do  not  often 
comment  on  the  character  of  legal  appointments ;  but  when  we  find 
that  the  important  offices  in  question  were  vested  in  the  gift  of  the 
Premier — ^the  law  officers  of  the  Crown  not  being  apparently  trusted 
with  the  selection, — ^we  certainly  expected  some  peculiar  object  was 
to  be  answered,  in  which  at  least  the  public  interest  would  be  pri- 
marily consulted,  and  the  superior  discretion  of  the  government 
manifested.  The  reverse  is  so  strikingly  the  case,  tmit  we  feel 
comment  to  be  requisite,  and  silence  a  dereliction  of  duty. 

Tne  Queen  has  been  pleased  to  appoint  the  Bight  Hon.  Sir  John 
Bomilly,  Knt.,  Master  of  the  Bolls ;  Sir  William  Erie,  Knt.,  one  of 
the  Justices  of  the  Court  of  Queen's  Bench ;  Sir  Charles  Crompton, 
Knt.,  one  of  the  Justices  of  the  Court  of  Queen's  Bench ;  the  Hon. 
Hen.  Mtzroy ;  Henrv  Singer  Keating,  Esq.,  one  of  her  Majesty's 
Counsd;  John  Herbert  Koe,  Esq.,  one  of  her  Miyesiy's  Counsel; 
Alfred  Septimus  DowHng,  Esq.,  Serjeant-at-Law ;  John  Pitt  Taylor, 
Esq.,  and  Joseph  Bandolph  Mullings,  Esq.,  to  be  her  Muesty's 
Commissioners  tor  inquiring  into  the  state  and  practice  of  the  County 
Courts^ 

The  Queen  has  been  pleased  to  appoint  the  Bight  Hon.  Spencer 
Horatio  Walpole ;  Sir  Greorge  Bose,  Knt. ;  Clement  Tudway  Swan* 
ston,  Esq. ;  Matthew  Davenport  Hill,  Esq. ;  James  Bacon,  Esq. ; 
Edward  Holroyd,  Esq.,  one  of  the  Commissioners  of  the  Court  of 
Bankruptcy;  Edward  Cooke,  Esq.,  Barrister^at-Law ;  and  Gborge 
Carr  G-lyn,  Esq.,  to  be  her  Majes^*s  Commissioners  for  inquiring 
into  the  Law  of  Banlaruptcy ;  and  Mr.  Biohard  Savage  BeiUy,  bar* 
iister*at-law,  is  secretary  to  the  Commisnon. 

The  Queen  has  been  pleased  to  appoint  William  John  Law,  Esq., 
to  be  Chief  C<»miander  for  the  Belief  of  Insolvent  Debtors,  in  the 
room  of  Henry  Bev*^  Beynoldsi  Esq.,  r^igued. 
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The  Queen  has  been  also  pleased  to  appoint  Francis  Stack  Mur- 
^y,  Esq.,  Serjeant-at-Law,  to  be  one  of  the  Commissioners  for  the 
'  Insolvent  Debtors. 


phy,  Esq., 
BeHef  of 


The  commissionersy  under  the  Convention  between  her  Majesty 
and  the  United  States  of  America,  for  the  settlement  of  outstanding 
claims  by  a  mixed  commission,  are  Mr.  Edmund  Hornby,  on  the  part 
of  Great  Britain ;  and  Mr.  Samuel  G*.  Upham,  on  the  part  of  the 

United  States. 

Mr.  Louis  Henij  Meurant  is  appointed  resident  magistrate  of 
Stockenstrom  distnct,  in  the  division  of  Fort  Beaufort,  Cape  of 
Good  Hope.  Mr.  J.  Macleroy,  registrar  of  deeds  at  Katal,  in  South 
Africa ;  Mr.  John  Bird,  chief  clerk  in  the  office  of  the  Colonial 
Secretary,  and  clerk  of  the  Council,  at  Natal,  in  South  Africa ;  and 
Mr.  James  Egan  Bosser,  Assistant  Government  Surveyor  of  Sierra 
Leone. 

The  Commissioners  to  inquire  into  the  system  and  practice  of 
education  in  the  College  of  Maynooth,  are — The  Earl  of  Harrowby : 
the  Eight  Hon.  David  Eobert  Figott,  Chief  Baron  of  the  Exchequer 
in  Ireland ;  Travers  Twiss,  Esq.,  D.C.L. ;  Montifort  Longfield,  Esq., 
LL.D.,  Professor  of  Law  in  the  XJniversity  of  Dublin ;  and  Mr.  James 
O'Farrell. 


HBGBOIiOaT. 


July. 

11th.  Bbooks,  William,  Esq.,  late  Master  in  Equity,  and  Segis- 
trar  of  the  Supreme  Court  of  Judicature,  Bombay  ;  aged  51. 

16th.  Ctjtto,  Abraham,  Esq.,  solicitor,  London ;  aged  66. 

28th.  AifTOSLO,  Edward  Anthony,  Esq.,  late  Jud^e  at  Chittoo. 

29th.  Wall,  William,  Esq.,  solicitor,  Brentwood. 

dOth.  Bbowkb,  Charles,  lElsq.,  solicitor,  London ;  aged  35. 

3rd.  FoBD,  James,  Esq.,  solicitor,  Wilford,  Bray ;  aged  31. 

6th.  Dixon,  Charles,  Esq.,  solicitor,  Brecon. 

7th.  WiSHAET,  Archibald,  Esq.,  Writer  to  the  Signet,  Edin- 
burgh. 

10th.  Cbosb,  James,  Esq.,  solicitor.  Staple  Inn. 

19th.  Dtjitbt,  John,  Esq.,  advocate,  Aberdeen. 

22nd.  Sole,  Edward,  Esq.,  solicitor,  Devonport ;  aged  68. 

23rd.  Bbajweptoit,  John,  Esq.,  solicitor,  Worcester. 

26th.  Chbyke,  Alexander,  Esq.,  barrister-at-law,  Manchester. 
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September, 

2nd.  SncPBOK,  James,  Esq.,  advocate,  Edinburgh. 

4th.  Tytlbb,  William  Eraser,  Esq.,  Sheriff  of  Liyemess-shire. 

7th.  GsBBKLAin),  WiUiam,  Eisq.,  barnBter-at-law ;  aged  21. 

9th.  SoMEBSET,  Arthur  Edward,  Esq.,  barrister-at-law. 

17th.  Bebthah,  Francis,  Esq.,  barrister-at-law,  London ;  aged  40. 

October. 

8rd.      FAYm,  John,  Esq.,  solicitor,  Milyerton.  Somerset ;  aged  56. 

12th.  Akbebsok,  Lord.  This  highly  esteemed  judge  was  bom  in 
the  year  1797,  and  called  to  the  Scotch  bar  in  1818.  He  was  appointed 
Sheriff  of  Perthshire  in  1838,  and  held  that  office  until  1842,  when  he 
became  Solicitor-General  for  Scotland.  He  filled  this  situation  until 
the  fall  of  Sir  Eobert  Peers  administration,  in  the  summer  of  1846. 
In  1851  he  was  chosen  Dean  of  the  Faculty  of  Advocates,  succeeding 
the  present  Lord  Justice  General  in  that  office,  as  he  had  previously 
succeeded  his  lordship  in  the  solicitor-generalship  and  in  the  shenff- 
ship  of  Perthshire.  In  February,  1852,  Lord  Derby  came  into  power, 
when  Mr.  Anderson  was  appointed  Lord  Advocate  of  Scotland.  He 
now  resigned  the  office  of  Dean  of  Faculty,  following,  in  this  respect, 
th^  example  which  had  been  set  by  Lord  Jeffrey  in  1830.  Soon 
after  his  appointment  as  Lord  Advocate,  Mr.  Anderson  had  addressed 
the  electors  of  Lymington,  and  he  had  every  chance  of  being  returned 
to  Parliament  for  that  borough,  at  the  general  election  in  the  summer 
of  1832,  when  a  vacancy  presented  itself  on  the  Scotch  bench,  aud 
he  was  promoted  to  be  a  Judge  of  the  Court  of  Session,  with  the 
unanimous  approbation  alike  of  the  public  and  of  the  profession. 


ILi0t  of  0ifo  T&nfiUcationfi. 


Arehbold — Tbe  New  Practioe,  Pleading,  and  Evidence  in  the  Conrts 
of  Common  Law  at  WestminBter,  as  regoutted  by  the  New  Statate  15  & 
16  Vict.  c.  76,  with  all  the  necessary  Forms  and  the  Boles  of  Pleading  and 
Practice.    By  J.  F.  Arehbold,  Esq.,  Barrister.    12mo.  28b.  boards. 

Baynes-^lL  Plea  for  the  Madras  Jndges  npon  the  Charges  preferred 
agamst  them  by  J.  B.  Norton,  Esq.    By  C.  E.  Baynes.    Svo.  28.  sewed. 

Bourdin—A  Gvide  to  the  Bedemption  of  the  Land  Tax,  with  an  Ana« 
lysis  of  seyeral  of  the  Acts  xu>w  m  force.  By  M.  A.  Bonrdin.  12ma 
is.  6d.  boards. 

Burke — ^The  Patent  Law  Amendment  Act  and  the  further  amendments 
effected  in  the  Patent  Law,  with  an  index.  By  P.  Burke,  Esq.,  Banister. 
8yo.  4s.  6d.  boards. 

C%»%— An  Index  to  aU  the  repprted  Cases  decided  in  the  several 
Courts  of  Equity  in  England  and  Ireland,  the  Privy  Coondl,  and  the 
House  of  Loras ;  and  the  Statutes  on  or  relating  to  the  Principles,  Plead- 
ing, and  Practice  of  Equity  and  Bankruptcy',  from  the  earliest  Period. 
By  E.  Chitty,  Esq.,  Barrister.  The  third  emtion,  by  J.  Macaulay,  Esq., 
Barrister.    4  vols,  royal  Svo.  71.  7s.  cloth. 

Chitty — ^A  Collection  of  Statutes  of  practical  utility,  with  Notes  thereon. 
The  second  edition,  bv  W.  N.  Welsby  and  E.  Beavan,  Esqrs.,  Barristers. 
Vol.  ni.  (to  be  completed  in  4  vols.)  royal  8vo.  2L  12s.  6d.  cloth. 

ClcMfdon — Observations  on  the  Administration  of  the  Criminal  Law. 
By  C.  B.  daydon,  Esq.,  Barrister.    8vo.  Is.  sewed. 

Colguhown — ^The  Boman  Civil  Law.  By  P.  Colquhoun,  Esq.,  Barrister. 
Part  V.  (completing  the  work  in  2  vols.)  royal  8vo.  10s.  6d.  sewed. 

FMagcm — ^The  Act  for  the  better  Eegulation  of  Charitable  Trusts,  with 
copious  Notes,  an  Introductory  Essay ;  Notes  of  Cases,  and  an  Appendix 
of  Forms.    By  W.  F.  Finlason,  Esq.,  Barrister.    12mo.  6s.  cloth. 

Glen — The  Nuisances  Bemoval  and  Diseases  Prevention  Acts,  1848 
and  1849 ;  with  !]^ractical  Notes  and  Appendix,  containing  the  Directions 
and  Eegnlations  of  the  General  Board  of  Health,  &c.,  with  Index.  By 
W.  C.  Glen,  Esq.,  Barrister.    Fourth  edition,  12mo.  3s.  boards. 

€hodmioir^T)sLB  Copyhold  Enfranchisement  Acts,  with  Notes  and  Intro- 
duction; an  Appendix  of  Forms.  By  C.  W.  Goodwin,  Esq.,  Barrister. 
12mo.  8s.  cloth. 

GoodJiw»— The  Succession  Duty  Act  (16  &  17  Vict.  c.  61),  with  Intro- 
duction, Notes,  and  Index,  and  an  Appendix  containing  the  Legacy  Duty 
Acts.    By  C.  W.  Goodwin,  Esq.,  Barrister.    12mo.  68.  6d.  cloth. 

Hohart — ^Eemarks  on  the  Law  of  Partnership  Liability.  By  Lord 
Hobart.    8vo.  Is.  sewed. 
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COMMON  LAW. 


Comprising  the  Ca^es  (not  previously  inserted)  contained  in  the 
tollowing  Eeports :— > 

11  Common  Bench  Beports,  parts  2 
and  3. 

7  Exchequer  Beports,  part  5. 

8  Exdiequer  'RepoittMf  part  2. 


22  Law  Journal,  parts  4,  6,  and  6. 
1  Queen's  Bench  ^Reports  (E.  &  B.}, 
part  3. 


ABJTJEATION  OATH,— Jfew  Member— Pmaltif,  — The  stat 
6  G-eo.  3,  c.  53,  imposing  the  oath  of  abjuration,  is  still  in  force. 
Though  the  form  of  the  oath  given  in  the  Act  is,  ^  I,  A.  B.,  do  truly 
and  sincerdy  acknowledge,"  Ac,  "that  our  sovereign  lord  King 
€^eorge  is  lawful  and  righ^l  king  of  this  realm,'*  &c.,  in  adminis- 
tering the  oath  it  is  to  be  modified  according  to  circumstances,  by 
using  the  name  of  the  party  swearing,  instead  of  A.  B.,  and  by  sub- 
stituting the  name  of  the  sovereign  on  the  throne  for  the  name  of 
King  Greorge,  with  the  other  requisite  verbal  alterations.  The  con- 
cluding paragraph,  "  and  I  do  make  this  recognition,  acknowledg- 
ment, abjuration,  renunciation,  and  promise,  heartily,  willingly,  and 
truly,  upon  the  true  faith  of  a  Christian,'*  is  an  essential  portion  of 
the  substance  of  the  oath,  and  no  part  of  it  can  be  omitted  or  altered. 
Therefore,  where  a  Jew,  elected  member  of  Parliament,  on  taking  his 
seat,  repeated,  after  the  officer  of  the  House,  the  oath  of  abjuration 
down  to  the  expression  "  upon  the  true  faith  of  a  Christian,"  but 
purposely  omitted  those  words,  and  afterwards  voted  as  a  member, 
it  was  held,  that  he  had  not  taken  the  abjuration  oath,  and  was,  con- 
sequently, liable  to  the  penalty  for  voting  without  having  done  so, 
imposed  by  the  Acts  of  1  Qeo.  1,  st.  2,  c.  13,  s.  17,  and  the  6  Geo.  3, 
c.  68,  s.  1.    Salomons  v.  Millery  22  Law  J.  (N.  S.)  Exck  169. 

ACKNOWLBDaMENT  OF  DEED.    See  Maebibd  Woman. 

ACT  OF  BANKRUPTCY.  See  Bankbtjpt  Law  Consolida- 
Ti02f  Act,  1. 

ACTIONABLE  WOEDS.    See  Slaitobe. 

ACTION,  POEM  OY.—Case  or  covenant— A  lessor  of  a  mine 
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maj  maintain  case  against  his  lessee  for  an  injury  to  the  reyersioD, 
by  improperly  working  the  mine,  notwithstandmg  that  the  injuiy  is 
also  a  breach  of  the  lessee's  coyenant,  upon  which  the  lessor  might 
haye  sued.    Marker  y.  Kenrick,  22  Law  J.  (N.  S.)  C.  B.  129. 

ADMINISTEATION.— Doc^Wwc  of  relation^  Widow's  possession 
prior  to  grant  to  son. — The  doctrine  of  relation,  by  which  the  letters 
of  administration  are  held  to  relate  back  to  acts  done  between  the 
death  of  the  intestate  and  the  taking  out  of  the  letters  of  admmistra- 
tion,  exists  only  in  those  oases  where  the  act  done  is  for  the  benefit 
of  the  estate.  The  widow  of  an  intestate  remained  in  the  possession 
of  her  husband's  property  for  some  time  after  his  decease.  The 
intestate's  son  did  not  interfere  in  any  way  with  the  property,  which 
was  seized  under  a  writ  oiji.fa.  issued  against  the  widow.  The^on 
afterwards  took  out  letters  of  administration  :  Held,  first,  that  there 
;was  no  eyidence  of  the  administrator's  assent  to  the  widow's  taking 
the  property  j  and,  secondly,  that  if  such  an  assent  could  be  implied, 
the  estate  was  not  bound  by  it,  as  the  act  to  which  the  assent  was 
giyen  .did  not  benefit  the  estate.  Morgan^  administrator,  y.  J^homas, 
8  Exch.  303. 

AEBITEATION.    See  Mbtbopolttan  Sewebs  Act. 

*  AEEAJSTQEMENT  DEED.  See  Baitkextpt  Law  Consomdatiov 
Act,  2 — 4. 

ATTACHMENT.— Sfitert^J7i^arj?Zffa<for—CTaw»<w<'«  possession, 
-7-A  bailiff  went  to  the  premises  of  a  defendant,  and  seized  the  goods 
there  under  Skfi.fa^  The  goods  were  in  possession  of  a  claimant 
who  had  adyertised  them  for  sale  on  the  following  day.  The  sheri^' 
■thereupon  obtained  an  interpleader  summons,  and  seryed  it  upon  the 
claimant  before  the  sale.  The  claimant  neyertheless  proceeded  with 
.the  sale,  and  the  goods  were  remoyed  by  his  direction,  notwithr 
standing  the  opposition  of  the  sheri^'s  officers.  On  the  following 
day  the  interpleader  summons  was  heard,  and  dismissed,  on  the 
ground  that  the  goods  were  not  in  the  sheriff's  possession;  the 
claimant  was  in  fact  entitled  to  the  goods  under  a  bill  of  sale.  On 
jnotion  for  an  attachment  against  the  claimant  for  a  contempt  of 
Court  in  carrying  away  the  goods :  Held,  that  he  was  justified  m  so 
doing,  the  goods  being  his  property,  although  the  interpleader  sum- 
mons was  not  disposed  of.  A  sheriff  who  intends  to  leyy  may,  before 
actual  seizure,  apply  for  relief  under  the  Interpleader  Act.  J}ay  y. 
Cflrr,  7  Exch.  883. 

ATTOENEY,  PEIVILEOE  OF.— 1.  J?5*<fen<?0.— An  attorney  sub- 
poenaed to  produce  a  document  at  a  trial,  may,  in  his  discretion,  refuse 
to  produce  it,  on  the  ground  that  it  has  been  intrusted  to  him  by  a 
client.  He  is  neither  bound  to  produce  it,  nor  to  answer  a  question 
with  respect  to  its  nature ;  and  the  judge  ought  not  to  examine  it  to 
see  whether  it  is  a  document  which  ought  to  be  withheld.  An 
attorney  stated  that  after  the  execution  of  a  deed  which  he  held  for 
his  client;  a  document  was  deliyered  out  of  Ids  office  to  the  defendant 
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as  a  copy.  The  attorney  having  refused  to  produce  the  deed :  Held, 
that  the  document  so  delivered  was  not  admissible  as  seoondarr 
evidence  of  its  contents.  VohjuU  v.  Soyer  and  Spnons,  22  Law  J . 
(N.  S.)  a  B.  83, 

2.  Master  and  gervamt — Liability. — Where  an  attorney's  clerk  had 
fraudulently  simulated  the  court  seal  upon  a  writ  of  summons,  the 
Court  set  aside  the  writ  and  all  proceedings  thereon,  and  ordered  the 
attorney,  though  Uamdess  personally,  to  pay  the  costs.  Dunkley  v. 
JPhrris,  11  C.  B.  467. 

BANKEtJPT. — 1.  Fraudulent  preference — Title  of  assignees. — A 
trader  who  was  indebted  to  several  creditors  in  a  sufficient  sum  to 
form  a  petitioning  creditor's  debt,  caused  bis  goods  to  be  taken  in 
execution  by  the  plaintiff,  another  creditor,  with  intent  to  defeat  or 
delay  his  creditors,  and  the  plaintiff  obtained  the  goods  by  bill  of 
sale  from  the  sheriff,  by  way  of  fraudulent  preference ;  after  which 
the  defendant  took  them  as  a  distress  for  rent.  The  trader  subse- 
quently filed  a  declaration  of  insolvency,  and  on  this  a  fiat  was 
obtained  before  the  Bankruptcy  Consolidation  Act,  1849,  came  into 
operation,  and  he  was  adjudged  a  bankrupt  on  his  own  petition. 
The  plaintiff  then  sued  the  defendant,  alle^g,  in  the  first  count, 
that  the  latter  had  maliciously  distrained  tor  more  rent  than  was 
due ;  and  in  the  second,  that  he  had  taken  an  excessive  distress.  A 
third  count  was  in  trover.  After  the  commencement  of  the  action 
the  assignees  gave  notice  to  the  plaintiff  that  they  intended  to  treat 
the  execution  as  void,  and  they  also  gave  notice  to  the  defendant, 
claiming  the  goods  and  damages  from  him  for  the  illegal  distress : 
Held,  that  the  first  count  was  bad,  affirming  Tancred  t>.  Leyland, 
and  that  the  insertion  of  the  word  "  maliciously"  could  not  make 
that  actionable  which  was  no  legal  injury  without  it:  Held  also, 
that  as  the  fiat  and  adjudication  proceeded  on  the  bankrupt's  own 
petition,  the  title  of  the  assignees  could  not  relate  back  further  than 
to  the  act  of  bankruptcy  on  which  the  fiat  proceeded ;  and,  there- 
fore, that  it  did  not  relate  back  to  the  time  of  the  fraudulent  execu- 
tion ;  but  that  the  case  would  have  been  otherwise  had  the  fiat  been 
obtained  on  the  petition  of  creditors,  and  possibly  so  if  the  adjudi- 
cation had  proceeded  on  their  petition,  though  the  fiat  had  issued  on 
the  petition  of  the  trader :  Held  further,  that  the  assignees  had  a 
right  to  disaffirm  the  fraudulent  execution,  and  claim  the  goods,  as 
the  transaction  was  voidable  but  not  void ;  but  (dissentiente  Erie,  J.) 
that  such  disaffirmance  had  no  relation  back,  and  that  the  goods,  at 
the  time  of  the  seizure  by  the  defendant,  and  until  the  assignees 
assumed  their  rights,  were  the  plaintiff's  property,  and  consequently 
that  he  was  entitled  to  maintain  dn  action  for  the  illegal  taking. 
Stevenson  and  another  v.  ^ewnham,  22  Law  J.  (N.  S.)  C.  B.  110. 

2.  12  &  13  Vict.  c.  106,  s.  1^^— Execution— SherifT s  lilt  of  sale. 
— ^An  execution  against  the  goods  of  a  bankrupt  is  valid,  within  the 
12  &  13  Vict.  c.  106,  s,  133,  when  the  sheriff  executes  the  bill  of 
sale^  notwithstanding  it  contains  a  clause  of  indemnity  to  the  sheriff 
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by  the  execution  creditor,  and  is  not  executed  hj  the  latter  until 
after  he  has  had  notice  of  an  act  of  bankruptcy.  Christie  and  an^ 
other^  assignees  of  Tandy,  t.  ^>  21  Wmnington,  8  Exch.  287. 

3.  Petitioning  trader — Indorsee  of  hill  without  notice, — ^Held,  in 
the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Exchequer,  that  a  certificate  granted  bj  a  Commissioner  in  Bank- 
ruptcy to  a  petitioning  trader  under  the  221st  section  of  the  12  &  13 
Yict.  c.  106,  is  binding  on  those  persons  only  who  were  creditors 
at  the  time  of  the  petition  and  had  notice  of  the  sittings  of  the 
Court,  as  required  oy  the  Act.  Therefore,  where  a  petitioning 
trader,  being  the  acceptor  of  a  bill  of  exchange,  gave  the  requisite 
notice  to  the  drawer  oi  the  bill,  whom  he  supposed  to  be  the  holder, 
the  certificate  was  held  invalid  against  an  indorsee  without  notice, 
who  was  in  truth  the  holder,  notwithstanding  the  trader  had  no 
means  of  ascertaining  that  fact.     Wesson  v.  Allcard,  8  Exch.  260. 

BANKEIJPT  LAW  CONSOLIDATION  ACT.—l.  Bankruptcy, 
act  of— Summoning  trader  debtor. — Where  a  creditor  has  filed  an 
affidavit  of  a  sufficient  debt,  and  given  his  debtor,  a  trader,  notice  to 

Sav,  and  summoned  him  before  the  Court  of  Bankrupt<;y,  and  the 
ebtor  files  an  admission  that  he  owes  part  of  the  demand,  and 
makes  a  deposition  that  he  believes  that  he  has  a  good  defence  as  to 
the  residue,  and  is  excused  by  the  Commissioner  of  Bankrupts  from 
entering  into  a  bond  to  secure  it,  though  the  debtor  fail  for  more 
than  seven  days  after  the  filing  of  the  admission  to  pay  the  admitted 
portion  of  the  demand,  he  does  not  thereby  commit  an  act  of  bank- 
ruptcy within  the  meaning  of  the  Bankruptcy  Consolidation  Act, 
12  &  13  Vict.  c.  106.  OUfield  v.  Bodd  and  another,  22  Law  J. 
(N.  S.)  Exch.  144. 

2.  Deed  of  arrangement — Verification  of  debt, — ^A  deed  by  which 
a  trader  assigned  sill  his  estate  to  trustees  for  the  benefit  of  his 
creditors,  contained  a  provision  that  the  trustees  might  require  the 
creditors  to  verify  their  debts  by  declaration  or  otherwise ;  and  that, 
in  the  event  of  any  creditor  failmg  or  refusing  so  to  verify  his  debt, 
he  should  lose  all  dividends  under  the  deed,  and  that  such  dividends 
might  be  paid  by  the  trustees  to  the  debtor :  Held,  that  this  was  not 
such  a  deed  of  arrangement  as  could  be  binding  on  creditors  not 
parties  to  it  under  the  Bankrupt  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106,  s.  224),  as  it  did  not  necessarily  provide  for  the 
distribution  of  the  whole  of  the  debtor's  estate  among  his  creditors. 
Cooper  and  another  v.  Thornton,  22  Law  J.  (N.  S.)  Q.  B.  145. 

3.  Goods  in  bankrupt's  possession — Form  of  order  to  sell. — ^An 
order  by  a  Commissioner  of  Bankruptcy  for  the  sale  of  goods  in  the 
possession,  order,  or  disposition  of  a  bankrupt,  as  reputed  owner^ 
under  the  125th  section  of  the  12  &  13  Vict.  c.  106,  must  be  speci- 
fied as  to  the  goods  to  which  it  is  to  apply  (although  it  may  be 
made  on  an  ex  parte  application)  ;  and  therefore,  an  order  to  sell  aU 
goods  which  at  the  time,  <&c.,  were  in  the  possession,  &c.,  of  the 
bankrupt,  was  held  bad.    Per  Jervis,  C.  J.,  orders  under  the  126th, 
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127th,  and  128tli  sections  must  also  be  specific.  QtuBre,  whether  the 
order  should  recite  the  circumstances  necessary  to  give  the  Court 
jurisdiction.  Quarfermaine  and  others  v.  Bittlestone  and  another^ 
22  Law  J.  (N.  S.)  C.  B.  106. 

4.  Prospective  operation — Arrangement  deed, — ^The  Bankrupt  Law 
Consolidation  Act,  1849,  12  <fe  13  Vict.  c.  106,  s.  224,  enacts  that 
every  deed  of  arrangement  "  now  or  hereafter  entered  into  between 
any  such  trader  and  his  creditors,"  and  signed  by  six-sevenths  of 
them  in  number  and  value  whose  debts  amount  to  10/.,  shall  be 
obligatory  upon  all  the  creditors  who  shall  not  have  signed  the  deed, 
as  if  they  had  signed  it :  Held,  that  the  section  was  not  retrospective 
in  its  operation,  and  that  the  plaintiff,  a  creditor  of  the  defendant's, 
was  not  barred  by  a  deed  of  arrangement  entered  into  by  six-sevenths 
of  the  creditors  of  the  defendant  in  1847,  to  which  he  was  not  a 
party.  Waugh  v.  Mddleton  and  another,  22  Law  J.  (N.  S.)  Exch.  109. 

BILL  OF  EXCHANGE,— 1.  Mficeof  dishonour.— The  foWowmg 
is  a  good  notice  of  dishonour  of  a  bill  of  exchange : — "  We  beg  to 
acquaint  you  with  the  non-payment  of  Mr.  Miles' s  acceptance  to 
James  Wright's  draft  of  the  29th  of  December  last,  at  four  months, 
50/.,  amounting,  with  expenses,  to  50Z.  6s.  Id,,  which  remit  us  in 
course  of  post  without  fail,  or  pay  to  Messrs.  Everards  and  Co.,  of 
Lynn."     JEverard  v.  Watson,  22  Law  J,  (N.  S.)  Q.  B.  222. 

2.  Notice  of  dishonour, — Assumpsit  on  a  bUl  of  exchange  drawn 
by  G.  on  K.,  indorsed'  by  G.  to  the  defendant,  by  the  defendant  to 
A.,  and  by  A.  to  the  plaintiff.  The  bill  became  due  on  Saturday,  the 
I5th  of  November,  and  was  dishonoured.  The  plaintiff,  the  holder 
on  Monday,  the  17th,  gave  notice  of  dishonour  to  A.  A.  gave  no 
notice  to  the  defendant,  but  on  the  18th  the  plaintiff  gave  the  de- 
fendant notice :  Held,  that  the  notice  to  the  defendant  was  too  late. 
Bowe  V.  Ti^pper,  22  Law  J.  (N.  S.)  C.  B.  135. 

And  see  PLBAniNa,  7 ;  Bajtkbtjpt,  3. 

BONA  NOTABILIA.    See  Tttekpikb  Tolls. 

BEEACH  of  CONTEACT.— Zom  ofprofiU—Damagc^ln  an 
action  by  the  plaintiffs  for  the  non-fulfilment  of  a  contract  by  the 
defendants  to  finish  certain  machinery  within  a  reasonable  time,  it 
was  averred  as  special  damage,  that  the  plaintiffs  had  thereby  been 
prevented  &om  fulfilling  a  contract  to  third  parties,  and  lost  the 
profits  thereon  :  Held,  that  the  jury,  although  not  bound  to  assess 
the  damages  at  the  amount  of  such  profits,  yet  that  they  might  do 
so  if  satisfied,  by  reasonable  evidence,  that  the  plaintiffs  would  have 
obtained  such  profits  but  for  the  breach  of  contract  by  the  defend- 
ants :  Held  also,  that  such  damages  were  equally  recoverable,  although 
the  contract  which  would  have  produced  the  profits  could  not  have 
been  enforced  at  law,  because  not  in  compliance  with  the  Statute  of 
Prauds,  and  although  it  was  made  by  the  three  plaintiffs  with  two  of 
the  plaintiffs  carrying  on  a  separate  business.  Waters  and  others  v. 
flhwers  and  another,  22  Law  J .  (N.  S.)  Exch.  186. 

And  see  Cottntt  Couhts,  3. 
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CABMERS  BTEAILWAY.— ^^<w/<--Cb«m^«9ma«<?.— Apack- 
age  containing  goods,  and  marked  *'  Scotthom  <&  Co.,  to  the  East- 
India  Docks,  passenger-ship  '  Melbourne,'  Australia,"  was  sent  by  the 
plaintiffs  to  the  G-reat  Bridge  station  of  defendants,  to  be  taken  to 
liondon  for  hire.  By  the  practice  of  defendants,  goods  delivered  at 
that  station  for  London  are  conveyed  by  their  line  as  far  as  Birming- 
ham, and  thence  by  the  London  and  North- Western  Bailway  Com- 
pany. Before  the  goods  in  question  arrived  in  London,  one  of  the 
plaintiffs  delivered  to  a  clerk  at  the  Euston  station  of  the  London 
and  North-Western  Railway  Company,  a  written  order  that  they 
should  be  forwarded  to  Batcliffe  Highway.  This  order  was  not 
complied  with.  The  goods  were  taken  to  the  "Melbourne,"  and 
earned  to  Australia,  and  lost  to  plaintiffs  :  Held,  that  the  plaintifis 
were  entitled  to  countermand  their  original  directions ;  that  the 
clerk  at  Euston  station  was  an  agent  of  the  defendants,  with  au- 
thority to  receive  the  countermand ;  and  that  the  defendants  were 
therefore  liable  for  the  loss  occasioned  by  non-compliance  with  the  • 
countermand.  Scotthom  and  another  v.  ^outh  Staffordshire  Bailwat/ 
(hwpany,  22  Law  J.  (N.  S.)  Exch.  12L 

CHASTER  OF  INCORPORATION.— ^ctVc/acta*  ^o  r^<?aJ.— 
Scire  facias  at  the  suit  of  a  private  prosecutor  to  repeal  letters 
patent  under  the  great  seal,  incorporating  a  partnership  by  the 
name  of  the  Eastern  Archipelago  Company,  for  trading  purposes, 
in  connection  with  lands  ana  mines  in  the  island  of  Labuan,  and  the 
lands  adjacent.  The  letters  patent  directed,  amongst  other  things, 
that  100,000/.  at  the  least,  being  one-half  of  the  stipulated  capital 
of  the  said  corporation,  should  be  subscribed  for  within  twelve 
calendar  months  from  the  date  of  the  letters  patent ;  that  the  sum 
of  60,000Z.  at  the  least  should  be  paid  up  witliin  such  period ;  and  that 
the  said  partnership  should  not  begin  business  until  it  should  have  been 
certified  to  the  President  of  the  Board  of  Trade,  by  at  least  three 
of  the  directors  of  the  said  compaily,  that  at  least  one-half  of  the 
capital  before  mentioned  had  been  subscribed  for,  and  the  said  sum 
of  50,0001.  at  the  least  paid  up ;  such  certificate  to  be  indorsed  on 
the  charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the 
aforesaid  provision  in  that  behalf.  There  was  then  a  proviso,  that  "in 
case  the  said  corporation  should  not  comply  with  the  directions  and 
conditions  in  the  said  letters  patent  contained,  it  should  be  lawful 
for  our  heirs  and  successors,  by  any  writing  under  the  great  seal,  or 
under  the  sign  manual,  to  revoke  and  make  void  our  said  royal  charter, 
and  every  clause,  matter,  and  thing  therein  contained,  either  abso- 
lutely, or  under  such  terms  and  conditions  as  we  or  they  should 
think  fit ;"  and  a  like  proviso  of  revocation  at  any  period  after  the 
expiration  of  twenty-one  years.  The  record  alleged  that  there  had 
been  no  agreement  to  subscribe  any  portion  of  the  capital,  and  that 
one-half  of  the  capital  had  not  been  subscribed  for  within  twelve 
calendar  months  from  the  date  of  the  letters  patent ;  and  also,  that 
50,000/.  of  the  said  capital  had  not  been  paid  up  within  the  said 
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period;  and  also,  that  although  neither  the  said  sum  of  50,000/., 
nor  half  of  the  said  capital,  had  been  subscribed  for  or  paid  up  when 
the  said  partnership  began  business,  yet  it  had  been  certified  to 
i^e  President  of  the.  Board  of  Trade,  in  the  said  letters  patent  men«* 
tioned,  by  the  directors  of  the  said  company,  falsely  and  untruly, 
that  at  least  half  of  the  capital  had  been  subscribed  for,  and  the 
said  sum  of  50,000Z.  at  the  least  paid  up,  in  violation  of  the  provi- 
sions in  the  said  letters  patent.  These  allegations  were  traversed  by 
the  defendants,  and  a  verdict  found  for  the  Crown ;  and  upon  a  rule 
to  arrest  the  judgment :  Held,  by  Lord  Campbell,  C.J.,  and  Wight- 
man,  J.,  that  the  directions  in  the  charter  were,  in  effect,  conditions ; 
that,  for  non-oompliance  with  any  of  such  conditions,  an  absolute 
or  qualified  revocation,  under  the  great  seal  or  sign  manual,  was  not 
a  necessary  preliminary  proceeding  to  a  scire  facias  at  the  suit  of  a 
private  prosecutor,  for  an  absolute  repeal  of  the  letters  patent ;  the 
effect  01  the  above  proviso  being  to  give  a  cumulative  summary 
mode  of  revoking  the  letters  patent,  and  not  to  restrict  the  power 
of  proceeding  by  scire  facias ;  and,  contr^^  by  Coleridge,  J.,  and 
Erie,  J.,  that  treating  the  directions  in  the  charter  as  conditions 
subsequent,  an  instrument  of  revocation  under  the  great  seal  or 
sign  manual  was  a  preliminary  step,  necessary  to  render  the  letters 
patent  void  for  a  noncompliance  with  any  oi  such  conditions ;  the 
intention  of  the  proviso  being,  to  reserve  to  the  Crown  an  express 
special  power  of  revocation,  which  had  the  effect  of  taking  away  the 
implied  power,  otherwise  existing,  of  absolutely  avoiding  the  letters 
patent  by  a  scire  facias  before  a  revocation  under  the  great  seal  or 
sign  manual  had  been  granted.  JRe^,  on  pros,  of  Sir  J",  Brooke  v. 
the  Eastern  Archipelago  Company,  22  Law  J.  (N.  S.)  Q.  B.  196. 

CHAETER-PAETT.  —  Homeward  freight  —  Commission.  —  The 
plaintiffs  chartered  a  vessel  of  the  defendants  to  convey  a  cargo 
from  Liverpool  to  Calcutta.  The  charter-party  contained  a  clause 
that  the  vessel  was  to  be  consigned  to  E.  &  Co.,  merchants  at  Cal- 
cutta, on  the  usual  terms.  One  of  those  terms  was,  that  E.  &  Co. 
might  procure  the  homeward  fireight  at  51,  per  cent,  commission. 
The  defendants  consigned  the  vessel  to  E.  &  Co.,  but  contracted 
with  another  party  for  the  homeward  freight.  The  plaintiffs  having 
agreed  with  E.  &  Co.  for  a  share  in  the  commission,  brought  an 
action  against  the  defendants  for  their  breach  of  contract,  but  failed 
to  prove  in  what  proportion  the  commission  was  to  be  divided: 
Held,  that  as  the  clause  was  inserted  for  the  benefit  of  E.  &  Co., 
the  plaintiffs  were  entitled  to  recover,  as  trustees  on  their  behalf, 
notwithstanding  they  failed  to  show  their  interest  in  the  commission. 
Hobertson  and  another  v.  Wait  and  another,  8  Exch.  299. 

CITY  OF  LONDON  SMALL  DEBTS  KOTS^,— Costs— Sugges- 
tion,— The  construction  of  the  119th  and  120th  sections  ot  the 
City  of  London  Small  Debts  Act  is,  where  a  plaintiff  in  the 
Superior  Courts  recovers  less  than  20Z.  in  an  action  on  contract,  or 
Jess  than  5/.  in  an  action  on  tort,  which  might  have  been  brought  i|i 
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the  City  Court,  he  loses  his  costs,  without  any  suggestion ;  and  if  he 
recovers  20Z.,  and  not  more  than  50Z.,  in  an  action  on  contract 
(except  in  certain  specified  actions),  he  will  lose  his  costs,  if  the 
defendant  enters  ^  suggestion.  Oastrique  y.  Fage,  22  Law  J.  (N.  S.) 
C.  B.  146. 

COMMON  LAW  PEOCEDUEE  ACT.— 1.  Practice— DeUvety 
of  particulars — Written  declaration. — Qium'e,  whether,  where  the  writ 
of  summons  in  an  action  is  indorsed  with  particulars,  under  sect.  25 
of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  the 
plaintiff,  without  leave  of  the  judge,  may  deliver  fresh  particulars 
with  the  declaration,  and  proceed  thereon.  At  any  rate,  such  a 
proceeding  is  no  more  than  an  irregularity  which  is  cured  hy  the 
defendant  pleading  over.  Frotnant  v.  Ashley  and  tvife,  1  Q.  B, 
(EUis  &  B.)  723. 

2.  Statute  of  Limitations — 'Amendment  of  writ — 2  Wm,  4,  e,  39, 
*.  10. — The  Court  has  power,  under  sect.  222  of  the  Common  Law 
Procedure  Act,  1852,  to  amend  the  indorsement  upon  apluries  writ 
of  summons,  issued  more  than  five  months  before  the  24th  of  October, 
1852,  by  altering  the  date  of  the  first  writ  to  its  true  date,  in  order 
to  save  the  Statute  of  Limitations.  But  the  Court  refused  to  make 
a  similar  amendment- in  the  copy  of  the  pluries  writ  served  upon  the 
defendant.     Cornish  v.  Hocking,  22  Law  J.  (N.  S.)  Q.  B.  142. 

COMPANY.— 1.  Calls— Infants  liability. ~-To  an  action  for  calls 
the  defendant  pleaded,  that  before  the  plaintiffs  were  incorporated, 
the  defendant,  oeing  then  an  infant,  contracted  to  take  the  shares ; 
that  after  he  was  of  age  he  disaffirmed  and  repudiated  the  contract, 
and  that  after  he  was  of  age  he  never  ratified  or  affirmed  the  con- 
tract, or  derived  any  benefit  from  the  shares,  or  acted  as  the  holder 
of  them :  Held,  that  the  plea  was  bad,  for  not  averring  that  the 
repudiation  was  within  a  reasonable  time  after  the  defendant  became 
of  age.  Dublin  and  Wicklow  Bailtoag  v.  Black,  22  Law  J.  (N.  S.) 
Exch.94. 

2.  Winding-up  Act — Contributory. — ^An  action  against  a  contribu- 
tory of  a  joint-stock  comj^any  in  respect  of  a  demand  to  which  the 
company  may  be  liable,  is  not  necessarily  an  action  against  the 
company,  or  against  a  person  authorized  to  be  sued  as  nominal 
defendant,  under  the  50th  section  of  the  Winding-up  Act,  1846, 
11  &  12  Yict.  c.  45.  Such  an  action  is  within  the  62nd  section, 
which  empowers  the  official  manager,  by  leave  of  the  Master,  to 

,  defend  the  same  in  his  official  name,  or  in  the  name  of  the  original 
defendant.     JBeardshaw  v.  Lord  Londesborough,  11  C.  B.  498. 

3.  Director — Tower  to  contract. — ^A  contract  entered  into  with  a 
railway  company  by  a  director  is  not  void  under  the  8  &  9  Vict, 
c.  16,  ss.  85,  86,  though  it  disqualifies  the  director.  Foster  and  oikers 
V.  Oaford  cmd  Woherhampton  JEtaihocof  Company,  22  Law  J.  (N.  S.) 

4.  Action  for  calls — Liability — Meaning  of  "  shareholder.^^ — The 
defendant,  by  letter,  requested  the  provisional  committee  to  allot  to 
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Mm  one  hundred  shares  in  a  proposed  railway  companj.  In  answer 
he  received  the  following  letter: — "  Bir,  the  provisional  committee 
having  allotted  to  you  £lby  shares  of  20/.  each  in  this  underti^iag, 
I  am  mstructed  to  request  that  you  will  pay  a  deposit  upon  them  of 
1/.  10s.  per  share  on  or  before  the  30th  inst.,  to  one  of  the  following 
bankers,"  &c.  **1  beg  also  to  inform  you  that  scrip  certificates  for 
the  above  number  of  shares  will  be  delivered  to  you  in  exchange  for 
this  letter  and  the  banker's  receipt  for  the  deposit,  after  the  execution 
of  the  parliamentary  contract  and  subscribers'  agreement,  which  will 
He  for  your  signature  at  this  office  on  and  after  Monday,  the  30th 
inst."  At  the  foot  of  the  letter  was  the  following  memorandum  :^ 
*'The  shares  allotted  to  you  will  be  considered  forfeited,  if  the 
deposit  be  not  paid  within  the  period  specified  above ;  and  the  par- 
liamentary contract  and  subscribers'  agreement  must  be  signea  on 
or  before  the  20fch  of  August,  1845.'.'  The  defendant  paid  the 
deposit,  but  did  not  sign  the  parliamentary  contract  or  subscribers' 
agreement.  The  company  was  afterwarcfs  incorporated,  and  the 
defendant's  name  was  placed  on  the  sealed  re^ster  of  shareholders. 
In  an  action  for  caUs :  Held,  that  the  defendant  was  not  a  share- 
holder, and  that  the  above  circumstances  were  an  answer  to  the  primd 
facie  case  arising  &om  the  production  of  the  register  containing  the 
defendant's  name.  Waterford,  Wesford,  and  Dublin  Bailway  Com' 
pany  v.  Fidcock,  8  Exch.  279. 

5.  Bailway  partly  made — Mandamus — Svhstituted  line. — ^A  railway 
company  obtained  an  Act  in  1846,  which,  after  reciting  that  it  would 
be  attended  with  local  and  public  advantage  if  a  railway  were  made 
from  Y.  through  M.  and  C.  to  B.,  and  that  the  company  were 
willing  to  make  the  line,  enacted  that  it  should  be  lawful  for  the 
company  to  make  the  proposed  railway.  By  a  second  Act  in  1849» 
the  company  were  authorized  to  abandon  the  line  between  M.  and  C, 
and  it  was  provided  that  it  should  be  lawful  for  them,  instead  thereof^ 
to  make  a  new  line  between  the  same  two  towns.  By  the  first  Act 
the  compulsory  powers  to  take  lands  were  limited  to  three  years,  and 
the  time  for  making  the  railway  to  five  years ;  after  which  time  the 
powers  granted  to  the  company  were  to  cease  (except  as  to  the  part 
of  the  line  completed),  and  the  land  of  the  uncompleted  part,  if  it 
had  been  taken  by  the  company,  was  to  revert  to  the  landowners. 
By  the  second  Act  the  time  was  extended,  and  a  longer  period  was 
granted  for  the  exercise  of  the  compulsory  powers  in  respect  of  the 
deviation  line  than  in  respect  of  the  original  line.  The  company 
completed  the  line  from  i .  to  M.  only  ;  and  did  not  make  the  rest, 
on  the  ground  that  it  would  not  be  remunerative.  After  the  com* 
pulso]^  powers  of  the  company  to  take  land  for  completing  the  line 
from  C.  to  B.  had  expired,  but  while  the  powers  still  continued  with 
regard  to  the  substituted  line,  under  the  second  Act,  a  mandamus 
was  applied  for  by  persons  whose  land  had  been  taken  for  making 
the  completed  portion  of  the  line,  and  who  also  had  land  on  the  new 

E reposed  line,  to  compel  the  company  to  make  the  substituted  line 
etween  M.  and  C. :  Held,  that  the  substituted  portion  between 
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M.  and  C.  was  to  be  held  as  if  it  had  been  part  of  the  original  pro-* 
posed  line  between  Y.  and  B. :  Held  further,  that  the  statutes  gave 
a  power  to  the  company,  but  did  not  oblige  them,  to  make  the  rail- 
way ;  that  thej  contained  no  implied  contract  between  the  company 
and  the  landowners  along  the  proposed  line  between  Y.  and  B. : 
Held  also,  that  the  company  by  making  part  of  the  line  had  not 
thereby  put  themselves  under  an  obligation  to  make  the  remainder. 
York  and  North  Midland  Railway  Chmpany  r.  Iteginam^  22  Law  J. 
(N.  S.)  Q.  B.  226. 

CONSIDERATION.  See  Illeqitimatb  Child;  Legact 
Duty  ;  Fbomissobt  Note  ;  Plbadikg  ;  Stamp. 

CONSISTORY  COWBiT,  — Functions  of  official  principal  — 
Frohibition. — Under  an  appointment  by  the  bishop,  Robert  Joseph 
Phillimore,  D.C.L.,  was  constituted  chancellor  and  vicar-general  in 
spirituals,  and  official  principal  of  the  episcopal  and  Consistorr 
Court  of  Chichester,  for  life,  with  power  oi  surrogating  and  substi- 
tuting fit  person  or  persons  in  his  stead,  and  of  recalling  or  removing 
them,  with  the  consent  of  the  bishop ;  and  power  is  conferred  upon 
him,  in  the  absence  of  the  bishop  iSrom  the  Consistory  Court,  to  pro- 
ceed by  himself  or  his  substitute  in  all  causes,  business,  suits,  and 
complamts,  spiritual  and  ecclesiastical,  &c.,  and  decide  and  finally 
determine  the  same  (with  certain  exceptions,  not  now  material), 
nevertheless,  first  consulting  and  having  the  consent  of  the  bishop^ 
if  either  party  prayed  the  judgment  of  the  bishop.  The  appoint- 
ment also  reserved  to  the  bishop  to  examine  and  determine  every 
cause  in  his  proper  person  in  the  Consistory  Court:  Held,  that 
although  the  official  principal  exercised  powers  delegated  to  him  by 
the  bishop,  he  was  constituted  an  ordinary  judge  of  the  Consistoiy 
Court,  and  acted  judicially,  quite  independently  of  the  bishop.  And, 
therefore,  that  the  bishop's  being  interestea  in  a  suit  heard  and 
decided  by  the  official  principal,  was  no  ground  for  a  prohibition. 
^x  parte  Medmn  and  another,  re  Bawlvnson  r.  Medwin  and  another ^ 
22  Law  J.  (N.  S.)  Q.  B.  169. 

CONTRIBUTORY.    See  Compakt,  2. 

COPYRIGHT  OF  DESIGNS  ACT.-^Mark  of  registration.— 
The  Copyright  of  Designs  Act,  5  &  6  Vict.  c.  100,  s.  4,  excludes 
from  the  protection  of  the  Act  the  proprietor  of  any  registered 
design  applied  to  an  article  of  manufacture,  unless  every  such 
"article  of  manufacture"  published  by  him  has  thereon  the  let- 
ters "Rd."  One  class  of  articles  of  manufacture  mentioned  in 
the  statute,  is  "paper-hangings."  According  to  the  usage  of  the 
trade,  paper-hangings  are  sold  for  the  purpose  of  papering  rooms^ 
in  lengths  of  twelve  yards,  but  it  is  also  the  practice  of  manu- 
facturers to  sell,  or  otherwise  issue,  in  the  way  of  their  trade, 
patterns  of  paper-hangings,  in  pieces  of  twenty-seven  inches  long, 
cut  off  from  the  lengths  of  twelve  yards,  and  where  the  design  is  a 
registered  one,  the  practice  is  almost  imiversal  of  maridng  with  the 
letters  "Rd."  each  of  tHose  patterns:  Held,  that  such  patterns  were 
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an  *^  article  of  mfmufacture"  within  tbe  meaning  of  the  statute,  and 
that  a  proprietor  who  had  issued  them  to  the  trade  without  such 
mark,  was  not  entitled  to  recover  against  a  party  who  had  imi- 
tated the  design.  Dissentiente  Coleridge,  J.  Heywood  and  others 
V.  I'otter,  22  Law  J.  (N.  S.)  Q.  B.  133. 

COSTS. — 1.  Expenses  of  witness.  —  To  debt  for  work  and  labour 
the  defendant  pleaaed,  except  as  to  69Z.,  never  indebted ;  except,  &c., 
set-off;  except,  &c.,  payment ;  and  as  to  59Z.,  payment  into  court. 
The  cause  was  referred,  and  the  plaintiff  gave  evidence  before  the 
arbitrator,  who  found  the  first  issue  for  him,  and  the  other  two  for 
defendant :  Held,  that  the  plaintiff  was  not  entitled  to  his  costs  as  a 
witness,  unless  called  to  give  evidence  exclusively  applicable  to  the 
first  issue ;  and  that  evidence  that  a  larger  debt  ever  existed  than 
was  covered  by  the  pleas  of  payment  and  set-off,  was  not  exclusively 
applicable  to  the  first  issue.     Clothier  v.  Gonn,  22  Law  J.  (N.  S.) 

2.  Indictment — Taxation  hy  Assize  Clerk — Jurisdiction  to  review, 
— ^The  Court  of  Queen's  Bench  has  no  jurisdiction  to  review  the 
taxation  by  the  Clerk  of  Assize,  of  the  costs  of  an  indictment  for 
libel  tried  on  the  Crown  side  at  the  Assizes.  Begina  v.  Newhome^ 
22  Law  J.  (N.  S.)  Q.  B.  127. 

3.  Special  jv/rv — Costs  of, — ^A  declaration  in  trespass  contained 
five  counts,  to  all  of  which  the  defendant  pleaded  "  not  guilty  "  and 
"  not  possessed."  A  rule  for  a  special  jury  was  then  obtained  by  the 
plaintiff;  but  the  defendant,  before  the  trial,  amended  his  pleas,  and 
suffered  judgment  by  default  as  to  the  last  two  counts.  At  the  trial 
the  plaintiff  had  a  verdict  upon  the  plea  of  "not  guilty,"  and  the 
defendant  upon  the  plea  of  "  not  possessed."  The  damages  were 
assessed  at  40*.  as  to  the  last  two  counts.  The  judge  certified  for  a 
special  jury :  Held,  that  the  plaintiff  was  not  entitled  to  the  costs  of 
the  special  jury.     Waters  v.  Howells,  22  Law  J.  (N.  S.)  Ex.  96. 

4.  Cf  trial  —  Plaintiff^ s  maintenance — JSmigrant. — The  plaintiff 
engaged  a  passage  to  Australia  in  the  defendant's  vessel,  but  being 
turned  out  of  it,  and  the  ship  having  sailed  without  him,  he  sued  the 
defendants  for  not  carrying  him  according  to  their  contract.  The 
plaintiff  could  have  had  another  passage  in  the  course  of  a  few  days, 
but  he  remained  until  the  trial  of  the  cause,  several  months,  and  gave 
evidence  in  his  own  favour.  A  verdict  was  found  for  him :  Held, 
on  motion  to  review  the  Master's  taxation  of  costs,  that  if  the 
plaintiff  was  detained  bond  fide  for  the  purpose  of  giving  evidence 
in  the  cause,  and  it  was  proper  to  call  him  as  a  witness  on  the  trial, 
he  ought  to  be  allowed  the  expense  of  his  maintenance  while  so 
remaining  in  this  country,  as  costs  against  the  defendant,  although 
lie  was  not  a  seafaring  man.  Ansett  v.  Marshall  and  another^  22 
Law  J.  (N.  S.)  Q.  B.  118. 

And  see  Cotinty  Couet,  2 ;  Peactice,  3. 

COVENANT.— J&?«^rflPMj^  cf  ^fl^fc.— Covenant.  The  declaration 
stated  that  the  plaintiff  and  defendant  had  carried  on,  in  partnership, 


13  Digest  of  Cases, 

the  business  of  publishers  in  various  places  in  G-reat  Britain  and 
Ireland,  at  a  greater  distance  than  150  miles  from  the  General  Post 
Office,  London,  of  which  a  certain  branch  was  known  as  the  canvass- 
ing trade,  consisting  of  publishing  in  parts,  works,  in  some  of  which 
the  copyright  had  ceased,  and  of  employing  canvassers  to  go  from 
house  to  house  to  solicit  purchasers  for  such  publications ;  and  that 
upon  the  dissolution  of  the  partnership,  the  defendant  covenanted 
{inter  alia)  that  he  would  not  at  any  time  thereafter  carry  on  that 
part  of  the  trade  of  a  publisher  known  as  the  canvassing  trade^ 
within  the  distance  of  150  miles  from  the  General  Post  Office, 
London.  Breach,  that  the  defendant  carried  on  the  canvassing  trade 
in  London,  and  within  150  miles  of  the  General  Post  Office :  Held, 
that  the  restraint  was  not  unreasonable.  Senible,  also,  that  a  part  of 
the  covenant  which  restrained  the  defendant  from  carrying  on  the 
canvassing  trade  in  Edinburgh  or  Dublin,  or  within  fifty  miles  of 
either  of  them,  or  in  any  place  in  Great  Britain  or  Ireland  where 
the  plaintiff  or  his  successors  in  the  said  business  might,  by  them- 
selves or  their  agents,  at  such  time  carry  on  the  said  trade,  or  might 
have  carried  it  on  within  six  months  preceding,  was  not  unreasonable ; 
such  a  covenant  is  valid,  unless  it  plainly  appears  that  a  restriction 
is  imposed  by  it  beyond  what  the  mterest  of  the  plaintiff  requires. 
The  plea  stated  that  a  small  number  only  of  the  books  in  which  the 
copyright  had  ceased,  had  been  published  by  the  plaintiff  and  the 
defendant  during  the  partnership,  and  that  at  the  time  of  making 
the  covenant  it  was  not  probable,  nor  was  there  any  intention  on 
the  part  of  the  plaintiff,  that  he  or  his  successors  in  business  would 
publish  the  residue  of  such  books,  except  a  very  small  number,  and 
that  a  large  proportion  of  the  residue  might  De  published  by  the 
defendant  with  great  advantage  to  the  public ;  that  the  canvassing 
trade  extended  to  all  works,  whether  their  authors  were  living  or 
dead,  published  in  parts,  and  sold  by  canvassers  employed  to  go  from 
house  to  house  to  solicit  purchasers,  and  that  during  the  parfeaership 
there  were  a  large  number  of  places  within  150  miles  of  the  Gener^ 
Post  Office  where  the  plaintiff  and  the  defendant  had  not  carried  on 
the  business  of  publishers  or  the  canvassing  trade  ;  and  that  it  was 
not  reasonably  necessary  for  the  protection  of  the  plaintiff  in  the 
said  business,  that  the  defendant  should  not  at  any  time  during  the 
remainder  of  his  life  carry  on  the  canvassing  trade  with  respect  to 
the  before-mentioned  works  as  had  not  been  before  published  by  the 
plaintiff,  either  alone  or  jointly  with  the  defendant,  and  with  respfect 
to  which  there  never  had  been  any  intention  or  probability  that  the 
plaintiff  would  publish  them,  or  with  respect  to  works  of  living 
authors  never  published  or  sold  in  the  canvassing  trade  by  the 
plaintiff:  Held,  upon  demurrer  to  the  plea,  that  even  if  the  reason- 
ableness of  the  restriction  were  to  be  considered  with  reference  to 
the  facts  stated  in  the  declaration  and  plea,  the  plea  was  no  answer ; 
as  it  did  not  show  plainly  that  the  plaintiff's  interest  did  not  require 
the  defendant's  exclusion,  or  that  the  public  interest  would  be 
sacrificed  if  the  defendant's  publications  were  excluded.     The  ques- 
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tion  whether  a  contract  is  void  as  contrary  to  public  policy,  is  for 
the  Court,  when  the  circumstancee  raising  the  question  are  conceded ; 
and,  sembley  that  the  plaintiff  in  his  declaration,  or  the  defendsoit  in 
his  plea,  may  introduce  averments  of  circumstances  for  the  pur- 
pose of  maintaining  either  side  of  that  proposition.  OMlis  y.  TaUis, 
22  Law  J.  (N.  S.)  Q.  B.  185. 

And  see  Eailway  ;  Landlobd  ajstd  Tbkjjstt,  2. 

COUNTY  COUET.— 1.  Abandonment  of  excess— Set-qf  in  eases 
above  60Z. — Where  in  a  plaint  in  a  County  Court,  the  plaintiff's  par- 
ticulars of  demand  stated  a  debt  originally  of  &7h  and  admitted  that 
the  defendant  was  entitled  to  a  set-off  of  152.,  but  no  evidence  was 
offered  to  show  that  the  parties  had  agreed  to  treat  the  amount  of 
set-off  as  a  part  payment :  Held,  that  the  County  Court  had  no 
jurisdiction  to  try  the  cause,  nor  could  the  plaintiff  give  that  court 
jurisdiction  by  offering  at  the  trial  to  abandon  the  excess  of  his 
claim  above  501— Avards  and  Wife  v.  Bhodes,  22  Law  J.  (N.  S.) 
Ex.  106. 

2.  Casts  —  Amount  recovered  and  sum  foid  into  court  exceeding 
201. — ^A  plaintiff  who  recovers  in  an  action  of  debt  a  sum  which, 
together  with  a  sum  paid  into  court  on  a  plea  of  tender,  exceeds  201,, 
is  entitled  to  the  costs  of  the  action,  notwithstanding  the  11th  sec- 
tion of  the  13  &  14  Vict.  c.  61.     Crosse  v.  Seaman,  11  C.  B.  624. 

3.  Jurisdiction  —  Breach  of  contract  for  delivery  in  Ireland, — 
The  plaintiff  by  leave  of  the  judge  of  the  County  Court  of  L.,  issued 
a  plamt  against  the  defendant,  who  resided  out  of  the  district,  for 
breach  of  a  contract  for  the  sale  of  com,  stating  by  his  particulars 
that  he  claimed  46Z.  ^'  for  damages  sustained  by  the  plaintiff  in  the 
defendant  not  delivering  a  cargo  of  Indian  com,  bought  by  him  from 
the  defendant,  by  a  contract  in  writing."  The  contract  was  con- 
tained in  the  following  letter  from  the  defendant's  agent  to  the 
plaintiff,  written  in  L. ;  "  We  have  this  day  sold  you,  per  account 
of  J.  and  Co.,  the  cargo  of  Qalatz  Indian  com,  per  *  Thane,'  of  Fife, 
now  at  Queenstown,  at  the  price  of  27«.  per  quarter,  including  cost, 
freight,  and  insurance  to  a  safe  port  of  the  United  Kingdom.  Pay- 
ment, cash,  in  exchange  for  snipping  documents  and  policy  of 
insurance."  The  plaintiff  ordered  the  cargo  to  be  delivered  at  Drog- 
heda,  in  Ireland,  and  afterwards  demanded  in  L.  the  shipping  docu- 
ments, offering  to  pay  the  price.  Upon  a  motion  for  a  prohibition, 
the  Court  prohibited  the  plaintiff  from  proceeding  upon  the  breach 
of  the  contract  in  not  delivering  the  cargo  at  Drogheda^  leaving  it 
open  to  him  to  proceed  upon  amended  particulars,  for  a  breach  in 
not  handing  over  the  shipping  documents  at  L.  Be  Walsh  v. 
lonidesy  22  Law  J.  (N.  S.)  Q.  B.  137. 

4.  Jurisdiction — Detinue, — The  County  Courts,  under  the  9  &  10 
Vict.  c.  95,  and  the  13  &  14  Vict.  c.  61,  bave  jurisdiction  in  detinue. 
Semble,  per  Jervis,  C.  J.,  that  the  machinery  for  execution  in  detinue 
(none  being  provided  for  by  the  County  Court  Act)  should  be  the 
same  as  in  the  old  County  Courts.    8eniole,  per  Maule,  J.,  that  money 
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xnay  be  paid  inio  conrt  in  detinue  in  the  County  Court,  under  tlib 
^  &  10  Vict.  c.  05,  B.  82.  Be  Tayhr  t.  Addyman,  22  Law  J.  (N.  S.) 
C.  B.  94. 

6.  Executor — Devastavit, — ^When  a  plaint  is  brought  in  a  County 
Court  for  a  legacy,  and  the  executor,  the  defendant,  shows  that  he 
has  paid  for  the  testator's  debts  exceeding  the  amount  of  the  assets, 
and  the  plaintiff  contends  that  the  executor  has  been  guilty  of  a 
devastavit^  and  on  that  account  seeks  to  charge  him  with  assets,  the 
County  Court  judge  has  jurisdiction  to  try  the  question  of  the  devas* 
tavit.  Winch,  appellant,  Y.  Winchy  respondent,  22  Law  J.  (N.  S.) 
C.  B.  104. 

6.  Jurisdiction — Legacy, — Devise  by  a  testator  to  his  son  of  cer- 
tain freehold  and  leasehold  estates  and  chattels  as  follows :  '^  On 
condition  of  my  son  paying  the  following  sums,  viz.  {inter  alia),  I 
will,  order,  and  direct  him  to  pay  unto  his  mother  the  sum  of  4«. 
a  week,  weekly  and  every  week  during  her  natural  life :"  Held,  that 
this  was  not  a  claim  of  a  legacy  within  the  65th  section  of  the  County- 
Courts  Act,  9  &  10  Yict.  c.  95,  but  of  a  debt ;  and  an  action  having 
been  brought  in  the  County  Court,  the  Court  granted  a  certiorari. 
Me  Longhottom  v.  Longhottom,  administratrix,  22  Law  J.  (N.  S.) 
Exch.  74. 

7.  Jurisdiction — Beplevin. — Under  the  9  &  10  Vict.  c.  95,  ss.  119, 
121,  a  Counly  Court  has  jurisdiction  to  try  an  action  of  replevin  for 
an  alleged  illegal  distress  for  rent,  althougn  the  title  to  the  premises 
in  respect  of  which  the  rent  distrained  for  was  due  appears  to  be  in 
dispute ;  the  steps  necessary  for  the  removal  of  the  action  not  having 
been  taken.     Beg.  v.  Bai/nes,  22  Law  J.  (N.  S.)  Q.  B.  223. 

8.  Landlord  and  tenant — Title  to  land  in  question — Eviction, — ^A 
tenant  sued  for  use  and  occupation  of  premises  by  the  landlord,  of 
whom  he  took  them  on  lease,  is  at  liberty  to  show  that  the  latter's 
title  expired  during  the  tenancy,  even  though  the  tenant  continued 
to  enjoy  or  occupy  the  premises  for  the  whole  term,  without  being 
subject  to  any  eviction  from  the  real  owner ;  and  if  the  tenant  sets  up 
such  a  defence  when  so  sued  in  a  County  Court,  that  Court  has  no 
longer  any  jurisdiction  to  decide  the  cause,  as  title  to  land  has  come 
in  question.     Mountney  v.  Oollier^  22  Law  J.  (N.  S.)  Q.  B.  124. 

9.  Title  to  land — Prohibition — ^A  plaint  having  been  brought  in  a 
County  Court  for  a  trespass  in  removing  the  plaintiff's  goods  from 
two  rooms  of  a  house  which  the  defendant  occupied;  it  appeared 
that  the  question  in  dispute  was,  whether  the  plaintiff  had  let  the 
whole  house  to  the  defendant,  or  had  reserved  to  himself  the  two 
rooms  in  which  the  alleged  trespass  was  committed:  Held,  that 
this  was  a  question  of  title  to  a  corporeal  hereditament,  and  that 
therefore  the  County  Court  judge  had  no  jurisdiction  to  hear  the 
plaint.     Be  Ghew  v.  HoVroyd  and  another,  22  Law  J.  (N.  S.)  Exch.  95. 

10.  Bight  to  Jury  on  new  trial, — When  a  cause  is  heard  before  a 
County  Court  judge  without  a  jury,  and  a  new  trial  is  afterwards 
granted  generally  at  the  instance  of  the  plaintiff,  the  latter  may 
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demand  to  have  the  case  tried  by  a  joiy  on  the  second  occasion. 
Jfey.  V.  HartDood,  22  Law  J.  (N.  S.)  Q.  B.  127, 

DETINUE,    See  CoimTT  Couet,  4 ;  PLEADnro,  4. 
ESTOPPEL,    See  Majidamus,  1. 

EYIDENCE.  See  Attobkbt,  1;  Libil;  Mabteb  akd  Sbi»- 
VAKT,  1 ;  Tbebpass,  3,  4 ;  Unstamped  Docvhevt. 

FACTOET  ACT,  7  &  8  Vict.  c.  16,  s.  121,— lAalility  of  master 
for  injury. — The  machinery  of  a  cotton  factory  was  worked  by  a 
steam-enraie  which  drove  an  horizontal  shaft,  passing  along  the  lower 
floor  of  the  factory.  This  horizontal  shaft  moved  several  vertical 
shafts,  which  passed  through  the  upper  floors,  and  worked  the  ma- 
chines by  which  the  cotton  was  manufactured  in  the  difierent  rooms 
of  the  factoiy.  One  of  these  vertical  shafts  had  its  fencing  removed 
for  the  purposes  of  repair,  and  all  the  machines  which  were  worked 
by  this  shaft  were  at  rest,  but  the  vertical  shaft  itself  revolved :  Held, 
that  the  master  of  the  factory  was  not  liable,  under  the  2lBt  section 
of  the  Factory  Act,  7  &  8  Vict.  c.  16,  for  an  accidental  injury  occa- 
sioned to  a  little  girl  in  the  room,  where  no  manu&cturing  process 
was  being  carried  on  by  the  revolution  of  this  vertical  shaft.  Ooe  v. 
JBlatt,  7  Exch.  923. 

FEERT. — Negligence —  Carriage  of  horse —  Oumer*9  control. — 
The  defendants,  lessees  of  a  ferry  over  a  river,  ran  steamboats  across 
for  the  conveyance  o& passengers  and  goods  for  hire;  they  also  car- 
ried animals ;  but  it  was  not  their  practice  to  take  charge  of  the 
.animids  when  on  board.  The  plaintiff  having  paid  the  usuiu  fare,  led 
his  mare  on  board  on  one  side  of  the  river,  and  remained  with  her 
until  the  steamboat  reached  the  other  side.  For  landing  the  pas- 
sengers and  animals,  the  defendants  had  provided  a  moveable  slip, 
leading  j&om  the  boat  to  a  landing  barge.  The  slip  had  a  hand-rail, 
which  had  been  twice  recently,  to  the  defendants*  ^owledge,  broken 
by  the  pressure  of  a  horse  on  landing ;  and  in  the  hand-rail  was  an 
iron  spike,  which  appeared  whenever  the  rail  gave  way.  The  defen- 
dants nad  also  been  cautioned  that  the  slip  was  unsafe.  They,  not- 
vrithstanding,  continued  to  use  the  slip,  leaving  the  broken  rail 
slightly  tied  up,  so  that  it  appeared  sound.  Over  this  slip  the  plain- 
tiff proceeded  to  lead  his  mare  towards  the  shore,  but  the  mare 
pressed  against  the  rail,  the  latter  giving  way^  and  the  iron  spike 
concealed  in  it  injured  her  severely :  Held,  that  the  defendants,  as 
ferrymen,  w6re  bound  to  provide  proper  means  for  the  embarkation 
and  landing  of  the  animals  they  earned  for  hire,  and  that,  although 
the  mare  was  under  the  control  and  management  of  the  plaintiff, 
they  were  liable  for  the  injuij  to  her  in  consequence  of  their  culpable 
negligence  in  allowing  an  improper  slip  to  be  used.  WillqugKbu 
a/nd  another,  appellants  ;  Sorridge^  respondent^  22  Law  J.  (JN^.  S.) 
C.  B.  90. 

FIXTUEES. — Incoming  tenant  —  £wer«wi^.— Trustees,  seised 
-under  a  devise  in  fee  of  a  £EUin,  leased  to  defendimt,  one  of  them- 


16  Digest  of  Cases. 

selves,  for  a  tenn,  and  afterwards,  in  the  cliaraeter  of  trustees  onl^^ 
conveyed  the  land  to  plaintiff  in  fee,  with  all  fixtures :  Held,  that 
defendant  being  a  party  to  the  conveyance,  could  not,  after  the  con- 
veyance, under  the  general  law  or  custom  of  the  country,  remoye, 
at  the  expiration  of  his  term,  farm-machinery  annexed  to  the  land ; 
and  that  he  was  therefore  liable  to  plaintiff,  who  had  demised  to  M., 
in  case  for  injury  to  the  reversion,  for  removing  staddles  built  into 
the  land  for  tne  purpose  of  supporting  ricks,  and  a  thrashing-machine 
attached  by  bolts  and  screws  to  pillars  fixed  in  the  land,  assuming 
that  he  mi£;ht  have  removed  them  if  thej  had  been  pl^'Ced  there  by 
himself  and  he  had  not  joined  in  the  conveyance.  That  a  granary^ 
resting  bj  its  mere  weight  on  staddles  built  into  the  land,  was  a 
chattel,  and  would  not  be  a  fixture,  in  the  ordinary  sense  of  the 
word,  though  it  might  pass  by  that  word  if,  from  the  rest  of  the  con- 
veyance, an  intention  appeared  of  comprehending  fiEKrm*machinery  in 
general.  But  that,  even  then,  plaintiff  could  recover  against  defen- 
dant for  carrying  it  away,  either  as  an  injury  to  the  reversion  in  the 
land,  the  chattel  not  being  part  of  such  reversion,  or  in  trover,  M. 
being  entitled  to  the  exclusive  use  of  the  chattel.  Wtltshear  v.  Cot- 
trell,  1 Q.  B.  (Ellis  &  B.)  674. 

FEAUD.    See  Unstamped  Docttment. 

FBAUDULENT  PEEFEKENCE.    See  Bakketot,  1. 

GAMBLING  TEANSACTION.— 2Vme  larmin  —  JPleadina. — 
The  declaration  alleged  a  contract  for  the  sale  byB.  to  A.  of  railway 
shares  at  a  certain  price,  and  a  subsequent  contract  for  the  sale  by 
A.  to  B.  of  other  railway  shares  at  an  advanced  price,  and  an  agree- 
ment that  the  two  sets  of  shares  should  be  set  off  against  each  other^ 
and  the  differences  paid  by  B.  to  A. :  Held,  that  a  general  plea  of 
gaming,  founded  on  the  18th  section  of  the  8  &  9  Vict.  c.  10i9,  was 
bad  on  special  demurrer ;  it  ought  to  have  shown  the  circimistances 
relied  on  to  bring  the  transaction  within  the  Act.  QiKsre,  whether, 
in  such  a  plea,  the  defendant  should  not  negative  the  exception  of 
lawful  games  in  sec.  18.     Grizewood  v.  Blcme,  11  C.  B.  526. 

GEANT.    See  Eight  oe  wax. 

GUAEANTEE.    See  Statute  op  Eeattds,  1* 

HABEAS  COEPTJS.    See  Paeeot  and  Child,  2. 

HUSBAND  AND  WIFE,    See  Pleadino,  6. 

ILLEGITIMATE  QBlliT^.— Agreement— CJ<m8ideratum.—T^ 
fether  and  mother  of  an  illegitimate  child  entered  into  the  following 
agreement  t — "  Agreement  made  between  L.,  of,  Ac,  and  G.,  single 
woman,  respecting  the  maintenance  of  a  certain  illegitimate  female 
child.  L.  agrees  to  pay  46Z.  to  the  childas  follows  : — 12Z.  to  be  paid 
down,  and  the  remaming  33Z.  in  four  equal  payments  in  four  years, 
the  first  of  such  payments,  %L  6*.,  to  be  made  on  the  30th  of  Decem- 
ber, 1846,  and  every  succeeding  30th  of  December,  till  the  period  of 
four  years  do  expire.    But  if  the  child  should  die  before  the  four 
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yean  do  expire,  the  payment  to  cease  at  such  decease."  The  12/. 
were  paid  at  the  time,  and  the  agreement  was  placed  in  the  hands  of 
the  attesting  witness.  The  mother  having  afterwards  heard  that  the 
father  had  got  possession  of  the  agreement,  obtained  against  him  aii 
affiliaticm  order  for  payment  of  a  weekly  sum,  which  was  duly  paid. 
Subse(^uently,  the  mother  married,  and  joined  with  her  husband  in 
an  action  against  the  father,  one  count  of  the  declaration  being  for 
necessaries  supplied  to  the  child  by  her  before  her  marriage,  and 
another  count  ror  necessaries  supplied  hj  her  and  her  husband  after 
their  marriage :  Held,  that  if  the  meaning  of  the  agreement  was, 
that  the  father  would  make  the  stipulated  payments  if  the  mother 
would  support  the  child,  then  the  afipreement  was  without  considera- 
tion ;  but  if  the  meaning  of  it  was  that  the  mother  would  undertake 
the  sole  maintenance  without  afi&liating  the  child,  in  which  case  there 
would  be  a  good  consideration,  then  the  agreement  had  not  been 
p^ormed.  Quare^  whether  the  agreement  was  within  the  4th 
section  of  the  Statute  of  Frauds ;  also,  whether  the  wife  could 
join  with  her  husband  for  the  recovery  of  necessaries  supplied  to 
the  child  after  the  marriage.  CrowhurH  and  Wife  v.  £averaek^ 
8  Exch.  208. 

INFANT.    See  Compaitt,  1 ;  Pabeitt  aot)  Child,  2. 

INSOLVENT.— 1.  Description  of  debt  in  eeheduU.—AMSumptU  on 
a  bill  of  exchange  for  30^.,  drawn  by  A.  B.  upon  0.  D.,  on  the  16th  of 
February,  1849,  pavable  to  E.  F.  or  order,  tnirty-five  days  after  date. 
Flea,  a  d^charge  ot  the  acceptor  under  tlxe  Insolvent  Debtors  Act. 
In  support  of  the  plea  the  defendant  nut  in  his  schedule,  which 
contained  the  following  description  of  the  original  debt : — '*  A.  EL, 
debt,  30/. ;  20/.,  money  lent ;  lOZ.,  clothes.  I  save  my  acceptance  to 
a  bill  drawn  by  him  16th  February,  184!9,  at  thuiy-five  days :"  Held, 
that  the  adjudication  under  the  Act  was  no  discharge  as  to  the  claim 
of  E.  F.  upon  the  bill,  under  the  1  &  2  Yict.  c.  110,  s.  75.  And 
semhUy  that  the  description  of  the  debt  was  not  a  full  and  true 
description  under  sec.  69.  Lambert  and  others  v.  Smith,  11  0.  B.  358. 

2.  FUadvng — 1  &  2  Vict.  c.  110,  *.  35. — ^A  replication  to  a  plea  of 
set-off  stated  that  the  defendant,  being  in  custody  within  the  walls 
of  "the  Queen's  prison,"  at  the  suit  of  A.  B.  for  debt,  duly  and 
according  to  the  provisions  of  the  statute  1  &  2  Yict.  c.  110,  peti- 
tioned the  Insolvent  Debtors'  Court  for  relief,  and  stated  in  his 
petition  that  he  was  willing  that  his  estate  and  effects  should  be 
Tested  in  the  provisional  assijp;nee  of  that  court ;  that  the  petition 
was  duly  subscribed  by  the  defendant,  and  filed  of  record ;  and  that 
the  Goiurt,  in  pursuance  and  accordmg  to  the  statute,  ordered  that 
all  the  estate,  &c.,  of  the  defendant  should  be  vested  in  the  provisional 
assignee ;  and  that  bv  virtue  of  the  statute,  the  debts  and  causes  of 
set-off  became  vested  in  the  said  provisional  assignee :  Held,  suffi- 
cient, without  proceeding  to  allege  all  the  requisites  of  the  35th 
section  of  the  Act,  to  give  the  Insolvent  Debtors'  Court  jurisdiction. 
The  Court  will  take  judicial  notice  that  "  the  Queen's  prison," 
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tbe  prison  of  the  Court,  is  in  England.      Widens  v.    Qoatlev; 
11  C.  B.  666. 

3.  Sci,  fa, — Description  of  debt  in  schedule, -r^Seire  facias  on  a 
judgment.  Flea,  that  after  the  recovery  of  the  judgment,  the  de- 
fendant was  a  prisoner ;  and,  according  to  the  proTisions  of  the 
3  &  4  Vict.  c.  107,  petitioned  the  Insolvent  Court  for  his  discharge  ; 
that  the  Court  made  an  order,  vesting  his  estate  and  effects  in  the 
provisional  assignee  ;  and  that,  afterwards,  the  defendant  delivered  to 
the  Court  a  schedule,  containing  a  full  and  true  description  of  all 
dehts  due  from  him,  and  of  all  persons  to  whom  he  was  indebted, 
together  with  the  nature  and  amount  of  such  debts.  The  plea  then 
stated  that  the  defendant  was  brought  before  the  Court  and  examined ; 
and  that,  by  an  order  of  adjudication,  it  was  ordered  that  the  defen- 
dant be  discharged  from  custody  as  to  the  several  debts  due  to  the 
persons  named  m  the  schedule ;  and  that  the  defendant  was,  by  such 
order  of  adjudication,  discharged  from  the  said  judgment  debt. 
Beplication,  that  the  defendant  was  not,  by  the  order  of  adjudication, 
adjudged  or  ordered  to  be  discharged  from  the  said  debt :  Held,  that 
upon  these  pleadings  the  objection  was  not  open  that  the  schedule 
did  not  contain  a  full  and  true  description  of  the  plaintiffs  as  judg- 
ment creditors,  nor  of  the  nature  and  amount  of  their  debt.  Jacl- 
son  V.  Chichester,  7  Exch.  877. 

4.  Seeuritff  for  old  debt  before  discharge. — ^An  insolvent  who  was 
adjudged  to  oe  discharged  forthwith  as  to  aU  his  debts  except  his 
debt  to  A.,  and  as  to  that  debt  after  he  should  have  remained  in 
custody  twenty  months,  in  order  to  obtain  A.'s  consent  to  his  release 
from  custody  during  the  period,  gave  A.  a  warrant  of  attorney,  to 
Secure  to  A.  the  payment  of  his  debt  by  instalments  :  Held,  that  the 
warrant  of  attorney,  although  given  before  the  time  that  the  insolvent 
was  entitled  to  his  discharge,  was  invalid,  and  might  be  set  aside 
before  the  twenty  months  had  expired,  ob  the  statute  1  &  2  Vict, 
e.  110,  s.  91,  avoids  any  new  security  given  after  adjudication,  to  secure 
to  a  creditor  payment  of  his  original  debt.  Humphries  v.  Smith,  2i 
Law  J.  (N.  S.)  Q.  B.  121. 

INSUEANCE. — Agreement  to  refer  to  arbitration — Bower  to  sue. 
— The  rules  of  an  insurance  association  provided  (inter  alia)  that 
the  sum  to  be  paid  by  the  association  in  respect  to  any  loss  to  any 
suffering  member,  should,  in  the  first  instance,  be  ascertained  and 
settled  by  tha  committee  of  the  association,  and  when  so  settled,  if 
the  suffering  member  agreed  to  accept  it  in  full,  he  might  sue  for 
the  same;  but  if  a  difference  shomd  arise  between  the  suffering 
member  and  the  committee  relative  to  the  settling  any  loss  or  damage, 
or  to  a  claim  for  average  or  any  other  matter  relating  to  the  in^ 
surance,  arbitrators  should  be  selected  from  certain  persons  named 
in  the  rules,  and  in  the  manner  there  pointed  out,  who  should  decide 
upon  the  matter  in  dispute  according  to  the  rules  of  the  society. 
!^he  rules  also  provided  that  no  member  who  refused  to  accept  the 
amount  of  any  loss  as  settled  by  the  committee  in  manner  above 
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menticHied,  in  fall  satiBfaction  of  such  loss,  should  be  entitled  to 
maintain  an^  action  at  law  or  suit  in  equi^  on  his  policy  until  the 
matters  in  dispute  should  hare  been  referred  to  and  oecided  by  such 
arbitrators ;  and  the  obtaining  the  decision  of  such  arbitrators  on 
the  matters  and  claims  in  dispute  was,  by  the  rules,  declared  "  a  con- 
dition precedent  to  the  right  of  any  member  to  maintain  any  such 
action  or  suit."  The  plaintiff  and  the  defendant  were  both  members 
of  the  association.  Tne  plaintiff  effected  an  insurance  on  his  ship 
^  Alexander,"  with  the  defendant  and  other  members  of  the  associa- 
tion, which  the  defendant  subscribed  for  271.  llf.  The  policy  ex- 
pressly stated  that  all  rules  and  reenilations  of  the  association  should 
DO  as  binding  upon  the  assured  ana  assurers  as  effectually  as  if  they 
had  been  inserted  in  the  policy.  During  the  period  covered  by  the 
insurance,  the  ship  was  alleged  to  have  been  totally  lost.  In  an 
action  against  the  defendant  as  one  of  the  underwriters :  Held,  that 
a  plea  setting  out  that  the  committee  had  proceeded  to  ascertain  and 
settle  the  loss;  that  before  the  amount  was  ascertained  a  dispute 
arose  between  the  plaintiff  and  the  committee  as  to  the  extent  or  the 
loss,  but  that  although  the  committee  were  willing  to  refer  the  matter 
to  arbitration,  as  required  by  the  roles,  yet  the  plaintiff  would  not  so 
refer  it ;  and  that  the  loss  never  had  been  asceitained  and  settled  by 
arbitrators,  as  required,  was  bad :  Held  also,  that  a  similar  plea,  but 
stating  that  the  committee  did  ascertain  and  settle  the  loss,  and  that 
the  plaintiff  was  dissatisfied  with  the  settlement,  and  then  refused  to 
refer  to  arbitration,  was  bad.  Seott  v.  Avery,  22  Law  J.  (N.  S.) 
Exch.  167. 

INTEEPLEADEB.    See  Attachmekt. 

LANDLOED  AND  TENANT.— 1.  Bi^ht  to  distrain.— A.  by  a 
contract  in  writing,  demised  to  B.,  at  a  yearly  rent  of  145/.,  from  the 
14th  of  May,  1851,  certain  premises,  mcluoing  a  cottage  occupied 
by  C.  at  the  rental  of  51,  a  year.  B.  took  possession  of  all  the  pre- 
mises included  in  the  demise  except  the  cottage,  as  C.  refused  to  go 
out  or  attorn  to  B.  Before  the  day  &ed  for  the  first  half-yeariy 
payment  of  rent,  A.  and  B.  verballv  agreed  that  A.  should  receive 
£rom  C.  some  arrears  of  rent,  and  that  A.  should  pay  B.  701.  on  the 
14th  November,  1851,  and  70/.  on  the  14th  of  May,  1852 :  Held, 
that  this  was  a  new  demise,  and  that  A.  was  entitled  to  distrain  for 
the  70/.  due  on  the  14th  of  November.  Watson  v.  Ward,  22  Law  J. 
(N.  S.)  Exch.  161. 

2.  Covenant  running  with  land — Condition  precedent — Custom  of 
the  country. — Covenant  by  the  administratrix  of  the  lessor,  E.  L.  M., 
and  the  assignee  of  the  lessee,  W.  E^  The  declaration  was  upon  an 
indenture  containing  a  covenant  by  W.  E.,  that  he  would,  at  his  own 
costs,  repair  and  put  into  good  repair  all  the  messuages,  &c. ;  the 
said  W.  E.  having  been  fdlowed  by  the  said  B.  L.  M.  the  sum 
of  400/.  17s.  Sd.,  being  the  valuation  of  the  then  dilapidations, 
exclusive  of  naked  rough  timber  (but  not  on  the  stem),  which  was 
to  be  aQowed  by  the  said  B.  L.  M.  on  some  part  of  the  demised 
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premises ;  and  that  the  said  W.  E.,  his  execators,  administrators, 
and  assigns,  would,  at  their  like  costs,  from  time  to  time,  and  at  all 
times  during  the  remainder  of  the  term,  repair,  and  keep  in  good 
repair,  the  said  messuages,  &c.,  being  allowed  timber,  as  aforesaid, 
and  bricks,  tiles,  and  stones,  on  the  said  premises,  or  within  five 
miles  thereof;  the  stones  to  be  dug,  and  witn  the  timber,  &c.,  to  be 
carried,  at  the  expense  of  the  said  W.  E.,  his  executors,  administra* 
tors,  and  assies,  and  would  deliver  up  the  premises,  so  repaired,  at 
the  expiration  of  the  said  term ;  and  also  would,  during  the  said 
term,  in  every  instance  not  in  the  indenture  specified,  use  and  culti* 
vate  the  premises  in  a  good  husbandlike  manner,  and  according  to 
the  custom  of  the  country.  There  were  also  specific  covenants  as  to 
the  mode  of  cultivation.  Covenant  by  R.  L.  M.  to  find  and 
provide  timber  as  aforesaid,  to  enable  the  said  W.  E.,  his  executors^ 
administrators,  and  assigns,  to  repair,  and  put  in  repair,  the  said 
premises ;  and  after  they  had  been  put  into  good  repair  by  and  at 
the  expense  of  the  said  W.  E.,  his  executors  or  administrators,  the 
said  E.  L.  M.  would,  during  the  remainder  of  the  term,  from  time  to 
time,  within  one  month  after  request  made,  such  request  being  made 
at  a  seasonable  time  of  the  year,  find  and  provide  sufficient  rough 
timber,  as  aforesaid,  and  also  bricks,  &c.,  for  repairing  the  premises. 
The  declaration  then  alleged,  that  the  defendant  became  assignee  of 
the  term,  and  so  continued  until  the  expiration  thereof;  and  that» 
although  the  said  B.  L.  M.  was  ready  and  willing  at  all  times  to  find 
for  the  said  W.  E.,  and  since  the  assignment,  &c.,  the  defendant  and 
the  said  W.  E.,  sufficient  naked  rough  timber,  and  rough  timber  not 
on  the  stem,  to  enable  the  said  W.  E.  and  the  defendant  to  repair, 
&c.,  of  which  notice,  &c.  And  although  the  said  "W".  E.  did  not, 
before  the  said  assignment,  repair,  or  put  into  good  repair,  the  said 
premises;  and  although  the  said  E.  L.  M.  performed  all  things  on  his 
part,  yet  the  defend^t  did  not,  at  any  time  after  the  said  assign- 
ment, repair,  or  put  into  good  repair,  the  said  premises,  and  did  not 
yield  them  up  well  and  si^cientfy  repaired  ;  and  that  the  defendant 
from  the  time  of  the  assignment  untu  the  expiration  of  the  term,  ia 
all  instances  not  in  the  said  indenture  particularly  specified,  used 
and  cultivated  the  premises  in  a  bad,  unhusbandlike  manner,  and  not 
according  to  the  custom  of  the  country.  Third  plea,  as  to  so  much 
of  the  second  breach  as  charged  the  defendant  with  not  r^airing, 
and  for  leaving  premises  out  of  repair,  that  the  said  E.  L.  M.  was, 
after  the  assignment  to  the  defendant,  and  more  than  one  month 
before  any  breach  by  the  defendant,  and  at  a  reasonable  time  of  the 
year,  requested  by  the  defendant  to  provide  sufficient  timber,  and 
also  bricks,  Ac,  in  the  premises,  or  within  five  miles  thereof,  for 
repairing,  and  that  the  defendant  was  ready  to  fetch,  cariy,  and  dig 
them  at  his  own  expense,  yet  the  said  E.  L.  M.  would  not  provide 
the  said  timber,  bricks,  &c.  Fourth  plea,  to  so  much  of  the  second 
breach  as  charged  the  defendant  with  permitting  the  premises  to  be 
out  of  repair,  and  with  leaving  them  out  of  repair,  and  that  the  said 
E.  L.  M.  did  not  at  any  time  from  the  assignment  until  the  expire- 
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tion  of  the  term,  provide  sufficient  rougfa  timber  (not  on  tbe  stem) 
to  enable  the  defendant  to  put  tbe  premises  into  repair.  The  defen<> 
dant  then  demurred  to  so  much  of  the  second  breach  as  was  not 
pleaded  to  bj  the  third  and  fourth  pleas,  on  the  ground  that  it  was 
not  shown  that  naked  rough  timber  (not  on  the  stem)  was  found  by 
tbe  said  B.  L.  M.,  and  that  the  covenant  to  put  into  repair  was  per- 
sonal to  W.  E.,  and  not  binding  on  the  defendant ;  ana  that  it  was 
consistent  with  the  breach  that  the  premises  had  been  put  into 
repaur  by  some  one  to  whom  they  came  by  assignment  beiore  they 
came  to  the  defendant.  The  defendant  also  demurred  to  the  last 
breach  of  covenant,  on  the  ground  that  it  was  uncertain,  in  not 
pointing  out  what  the  custom  of  the  country  was,  and  how  far  it 
applied  to  the  premises ;  and  in  not  showing  the  particular  acts 
which  constituted  the  breach  of  good  husbandry  ;  and  oecause  it  was 
not  averred  that  the  said  E.  L.  M.  during  the  said  term  provided 
rough  timber  or  bricks,  &c.,  or  that  the  premises  were  ever  put  into 
such  a  state  of  repair  as  was  provided  by  the  indenture.  The 
plaintiff  demurred  to  the  third  and  fourth  pleas  on  the  ground  that 
readiness  and  wiUin^ness  on  the  part  of  B.  L.  M.  to  find  the  timber, 
and  notice  thereof  formed  the  only  condition  precedent  on  his  part 
to  be  performed :  Held,  first,  that  the  covenants  to  repair,  and  yield 
up  the  premises  in  repair,  ran  with  the  land,  and  were  continuing 
covenants  to  the  end  of  the  term;  secondly,  that  readiness  and  willing- 
ness to  find  rough  timber  was  a  sufficient  performance  of  the  condition 
precedent  relating  thereto ;  thirdly,  that  the  allegation  of  the  breach 
for  non-cultivation,  according  to  the  custom  of  the  country,  was  suffi- 
ciently certain,  as  it  followed  the  words  of  the  covenant ;  and  that 
the  separate  covenants  for  specific  acts  of  cultivation  were  not  irre- 
concilable with  the  custom  of  the  country ;  and  fourthly,  that  the 
third  plea,  alleging  that  materials  were  not  found  by  the  lessor,  was 
bad,  as  the  breach  to  which  it  pleaded  was  in  respect  of  not  putting 
the  premises  in  repair,  and  the  condition  for  not  providuig  the 
materials  mentioned  in  the  plea  applied  only  to  the  luture  repairs, 
a£ber  the  premises  had  been  put  in  repair.  Martm^  administratrix^ 
V.  Glue,  22  Law  J.  (N.  S.)  Q.  B.  147. 
And  see  Cotiwtt  Cottbt,  8. 

LANDS   CLAUSES'   CONSOLIDATION  ACT.     See  MAif- 

DAMUS,  1. 

LEGACY  DTJTT.— 1.  Qifi  in  bar  of  dou>ef^—Comideration.—A 
testator,  by  will,  directed  a  settlement  of  his  estates  to  be  executed, 
containing  a  power  for  the  tenant  for  life,  by  deed  or  will,  to  charge 
the  estates  with  an  annuity  for  the  benefit  of  his  wife.  The  donee, 
by  bis  will,  in  execution  of  that  power,  charged  the  estates  with  the 
payment  of  the  annual  sum  of  2,000/.  to  his  wife  during  her  life,  in 
lieu,  bar,  and  satisfection  of  her  dower,  which  she  accepted :  Held, 
in  the  Exchequer  chamber,  affirming  the  judgment  of  the  Court  of 
Exchequ^,  that  this  annuity  was  '*a  gift,"  subject  to  legacy  duty, 
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under  the  45  Geo.  3,  c.  28,  b.  4,  and  not  a  purchase  for  a  valusble 
eonsideration.    HennikerY,  AUomey-Oeneral,  8  Ezch.  257. 

2.  Sals  of  real  estate, — S.  H.  by  will,  after  directing  payment  of 
his  debts  and  legacies  out  of  his  personal  estate,  devised  his  real 
estate  to  his  executors  as  trustees,  upon  trust,  by  mortgage  or  sale, 
or  out  of  the  rents  and  profits,  or  by  other  means,  to  pay  the  said 
debts  and  legacies,  so  far  as  his  personal  estate  should  not  extend ; 
and  on  further  trust,  to  pay  yearly  two  annuities  of  300Z.  each,  to 
his  daughters  H.  H.  and  L.  H.  The  will  also  provided  for  raising 
certain  portions  for  the  children  of  his  said  daughters,  according  as 
they  should  appoint ;  and  that  if  the  sums  so  raised  should  not  be 
appointed  as  portions,  pursuant  to  the  will,  then  they  should  fall  into 
and  be  considered  as  part  of  the  residue  of  the  testator's  real  estate. 
The  will  then  directed  that,  subject  to  the  trusts  aforesaid,  the  trustees 
should  stand  seised  of  the  real  estates,  in  trust  for  G-.  H.  for  life, 
with  remainders  over ;  but  that,  notwithstanding  any  of  the  said 
trusts,  it  should  be  lawful  for  the  trustees,  with  the  consent  of  G-.  H. 
during  his  life,  and  after  his  death,  with  the  consent  of  the  persons 
beneficially  entitled  to  reversion  or  remainder,  to  sell  the  whole  or  part 
of  the  said  real  estate,  and  invest  the  proceeds  to  pay  the  said 
annuities.  Part  of  the  real  estate  was  sold,  under  the  vnill,  to  pay- 
debts  and  legacies ;  and  the  rents  of  the  residue  being  found  insufi£* 
cient  to  pay  the  annuities,  a  bill  was  filed  in  the  Court  of  Chancery 
by  G-.  H.  and  his  children,  who  were  infants,  against  the  executors 
and  the  two  daughters,  H.  H.  and  L.  H.,  praying  for  a  sale  of  the 
residue,  and  stating  that  the  trustees  had  refused  to  sell.  Under  a 
decree  of  the  Court  in  this  suit,  the  real  estate  was  sold,  and  the 
proceeds  invested  in  Bank  Annuities ;  and  an  annuity  account  of 
20,000^.  Bank  Annuities  was  opened,  and  out  of  the  interest  the 
two  annuities  of  800/.  were  paid,  and  the  interest  of  the  surplus 
was  paid  to  G-.  H.  during  his  life.  By  the  deaths  of  G-.  H.,  L.  H., 
and  H.  H.,  the  children  of  0-.  H.  became  entitled  to  the  20,000/.  Bank 
Annuities.  On  a  case  stated  as  to  whether  legacy  duty  was  payable : 
Held,  that  if  the  sale  was  ordered  by  the  Court,  under  their  general 
power  of  ordering  sales  of  real  estate,  to  secure  the  payment  of  an 
annuity  charged  thereon,  the  legacy  dutv  was  not  payable ;  but  that, 
if  the  Court  acted  on  the  clause  in  the  testator's  will,  and  com- 
pelled the  trustees  to  execute  the  discretionary  power  given  to  them, 
the  legacy  duty  was  payable.  The  Chancery  Practice  Amendment 
Act  (15  &  16  Vict.  c.  86,  s.  61),  which  takes  from  the  Court  of 
Chanceiy  the  power  of  sending  cases  for  thie  opinion  of  a  Court  of 
<^ommon  Law,  is  not  retrospective  in  its  operation,  so  as  to  prevent 
the  argument  of  a  case  sent  before  the  1st  of  November,  1852,  the 
day  of  the  Act  coming  into  operation.  Hohson  v.  Neale,  22  Law  J. 
(N.  8.)  Exch.  175. 

LIBEL. — Informatitm—Uvidence  tmder  6^7  Vtct.  c.  96,  s.  6 — 
'  Practice, — On  the  trial  of  an  information  for  a  libel  containing  impu- 
tations on  the  character  of  the  prosecutor,  to  which  there  is  a  plea 
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justifying  the  libel  as  true,  under  the  6  &  7  Vict.  c.  96,  evidence  that 
the  same  imputations  on  the  prosecutor  had  been  previouslj  pub* 
lished,  is  not  admissible  on  the  part  of  the  defendant.  To  a  criminal 
information  for  a  libel  containing  seyeral  distinct  charges  against  the 
prosecutor,  the  defendant  pleaded  "not  guiltjr;"  and  also  a  plea  under 
the  6  &  7  Vict.  c.  96,  s.  6,  alleging  the  truth  of  all  the  matters  com* 
plained  of  as  libellous,  and  averring  that  it  was  for  the  public  benefit 
that  thej  should  be  published.  To  this  plea  the  prosecutor  replied, 
that  the  defendant  wrongfully  published  the  libel  without  the  cause 
alleged;  and  issue  was  joinea  on  this  replication.  At  the  trial, 
evidence  was  given  by  the  defendant  in  support  of  some  only  of  the 
matters  alleged  in  the  plea  of  justification ;  and  the  iury  found  that 
only  one  of  the  charges  was  true ;  and  a  general  ver<uct  was  entered 
on  this  issue  for  the  Crown.  A  new  trial  being  afterwards  moved  for, 
on  the  ground  that  the  verdict  was  against  evidence,  it  not  being 
suggested  that  any  evidence  could  be  given  in  support  of  the  charges 
which  had  not  been  attempted  to  be  proved,  the  Court  refused  to 
grant  a  new  trial,  as,  admitting  that  the  verdict  was  wrong  in  respect 
of  some  of  the  charges,  the  Court  would  still  be  entitled  to  have  the 
issue  found  for  it,  on  the  ground  that  the  whole  of  the  plea  of  justi- 
fication was  not  proved,  and  that  the  issue  could  not  be  found 
distributively.  Wn«^  a  plea  of  justification  is  pleaded  to  a  criminal 
prosecution,  under  6  &  7  Vict.  c.  96,  s.  6,  if  the  defendant  fails  in 
proving  the  plea,  the  Court,  in  pronouncing  sentence,  is  to  consider 
whether  bis  guilt  is  aggravated  or  mitigated  by  the  plea,  and  the 
evidence  given  to  prove  or  disprove  it,  and  to  apportion  the  punish- 
ment accordingly.  Where  a  new  trial  is  moved  for  in  a  criminal 
case,  it  must  be  moved,  or  a  notice  that  counsel  is  prepared  to  make 
the  motion  be  given,  within  the  first  four  days  of  term.  Beg*  v. 
Neumum,  22  Law  J.  (N.  S.)  Q.  B.  166. 

LOST  BILL  OP  EXCHANGE.    See  Pleadikg,  7. 

MANDAMUS.— 1.  Lands  Clauses'  Consolidation  Act—Mn-^ub- 
geription  of  capital — Estoppel, — Mandamus  to  complete  a  line  of  rail- 
way authorized  to  be  constructed  by  a  special  Act,  incorporating  the 
provisions  of  the  Lands  Clauses'  Consolidation  Act  (8  Vict.  c.  18). 
Itetum,  that  the  undertaking  authorized  by  the  special  Act  was 
intended  to  be  carried  into  effect  bv  means  of  a  capital  to  be  sub- 
scribed by  the  promoters,  and  that  the  whole  of  such  capital  had  not 
been  subscribea  under  a  contract,  as  required  by  the  8  Vict.  c.  18, 
8.  16,  or  otherwise ;  and  that  the  defendants  were  not  able  to  {»roeure 
the  subscription  of  such  capital,  and  that  the  lands  required  could 
ii0t  be  obtained  without  the  exercise  of  i;he  compulsory  powers. 
Plea,  by  way  of  estoppel,  that  the  defendants  had  ^ven  notices  to 
other  landowners  on  other  parts  of  the  line,  in  exercise  of  the  com- 
pulsory powers,  and  that  proceedings  to  arbitration,  under  the 
S  Vict.  c.  18,  had  been  taken  upon  those  notices  :  Held,  that  the 
return  was  a  good  answer  to  the  writ ;  that  the  plea  alleging  what 
was  res  inter  alios  acta  could  not  operate  as  an  estoppel ;  and  that  a 
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peremptory  numdtmui  could  not,  therefore,  be  awarded.  JBe^. 
an  prosecution  of  Oranikam  Canal  Naoigatum  Company  y.  Amber' 
gate,  ^e.,  Eastern  Junction  Bailwau  Compang^  22  juaw  J.  (N.  S.) 
Q.  B.  191. 

2.  Practice — Service, — ^The  Court  refused  to  set  aside  the  service 
of  a  copy  of  a  writ  of  mandamus  issued  agabst  a  corporation,  the 
orig^uuil  not  harmg  been  shown  to  the  di^endants  at  the  time  of 
service.  Beg.  v.  Birmingham  and  Oxford  Junction  Bashoag  Compamg^ 
22  Law  J.  (N.  S,)  Q.  B.  195. 

And  see  GoMPAirr,  5 ;  Ttjbnpikb  Tolls. 

MATtTTSTE  INSUEANCE.    See  Ship,  3,  4. 

MASBIED  yiO^Kk^.—Achnowledgmewt  of  deed.— A.  deed  exe- 
cuted by  a  married  woman  to  pass  real  estate,  and  indorsed  with  a 
memorandum  of  acknowledgment  before  a  judge,  &c.,  under  the 
84th  section  of  3  &  4  Wm.  4,  c.  74,  is  not  enectuid,  imless  a  certifi- 
cate of  that  acknowledgment  be  filed  of  record  in  the  Court  of 
Common  Fleas,  as  required  by  the  85th  section.  Jolly  v.  Sandcock, 
7  Exch.  820. 

MASTER  AND  SEBYANT.— 1.  Contractor— Evidence  qfliabi^ 
lity — Nuisance. — If  A.  employs  another  to  do  a  lawful  act,  and  he, 
in  doing  it,  commits  a  public  nuisance,  A.  is  not  responsible.  Aliter, 
if  the  act  to  be  done  necessarily  involves  the  committing  a  public 
nuisance*  The  defendants  contracted  with  A.  to  fill  in  earth  over 
a  drain,  which  was  being  made  for  them  across  a  portion  of  the 
highway  from  their  house  to  the  common  sewer.  A.  after  having 
filled  it  in,  left  the  earth  so  heaped  above  the  level  of  the  highway, 
as  to  constitute  a  public  nuisance,  whereby  the  plaintiff  in  driving 
along  the  road  sustained  personal  injury.  A  few  days  previous  to 
the  accident,  and  before  the  work  was  completed,  one  of  the  defend- 
ants had  seen  the  earth  so  heaped  over  a  portion  of  the  drain,  but 
beyond  this  there  was  no  evidence  that  either  defendant  had  inter- 
fered with  or  exercised  any  control  over  the  work :  Held,  that  there 
was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability. 
Beachey  v.  Bowland  and  another,  22  Law  J.  (N.  S.)  C.  B.  81. 

2.  Negligent  driving — Bractice — Bleading. — ^It  was  the  duty  of 
the  defen<mnts'  carman,  affcer  having  delivered  his  masters'  goods 
for  the  day,  to  return  to  their  house,  get  the  key  of  the*  stable,  nad 
put  up  their  horse  and  cart  in  a  mews  in  an  adjoining  street.  On 
his  return  one  evening,  he  got  the  key,  but  instead  of  going  to  the 
mews,  and  without  the  defendants'  leave,  he  drove  a  feUow-servant 
in  an  opposite  direction,  and  on  his  way  back,  injured  the  plaintiff 
by  his  negligent  driving :  Held,  that  the  defendants  were  not  liable. 
The  decl^tion  alleged  by  way  of  inducement,  ''that  the  defendants 
were  possessed  of  a  cart  and  horse,  which  was  being  driven  by  their 
servant,"  without  stating  "at  the  time  of  the  grievance"  complained 
of:  Held,  an  immaterial  allegation,  and  not  traversable.  The  decli^ 
ration  also  stated,  that  whikt  the  plaintiff  was  crossing  a  certain 
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Btreety  the  drfendants,  by  their  Borvant,  negligently  diove  and  injured 
the  phuntifT:  Held,  thai  the  defendants,  under  ''not  guilty,"  might 
show  that  the  driver  was  not  at  that  tune  acting  as  their  servant. 
Quare,  whether,  if  this  defence  had  not  been  open  to  them  on  the 
original  record,  the  judge  had  power,  upon  the  222nd  section  of  the 
Common  Law  Procedure  Act,  to  allow  a  plea  which  would  raise  it 
to  be  added  at  the  trial.  MUehM  and  Wife  v.  OrauweUer  and 
another,  22  Law  J.  (N.  S.)  0.  B.  100. 
And  see  Attoknxt,  2 ;  Faotobt  Act. 

METEOPOLITAN  8EWEBS  ACT.— Arbitration ■^-Campemo' 
Hon, — Under  sections  69  and  70  of  the  Metropolitan  Sewers  Act, 
1848  (11  &  12  Vict.  c.  112),  power  is  given  to  resort  to  arbitration 
in  those  cases  only  where  the  mere  amount  of  compensation  is  dis- 

Suted,  not  in  cases  where  the  liability  to  make  any  compensation  is 
enied.    Beg,  v.  Metropolitan  Oommiseioners  of  Sewers,  1  Q.  B. 
(Ellis  &  B.)  694. 

MTJOTCIPAL  COEPOEATION  ACT.  — L  Burgese-litt — 
Pleading. — All  the  overseers,  whether  churchwardens  or  not,  must 
sign  the  ^'  burgess-list "  required  by  the  15th  section  of  the  Muni* 
cipal  Corporation  Aet,  6  &  6  Wm.  4,  c.  76.  A  declaration  for  a 
penalty  under  the  48th  section  of  that  Act,  stated,  that  the  defend- 
ant was  an  overseer,  and  that  it  was  his  duty,  as  such  overseer,  to 
make  out  and  sign  a  list  of  all  persons  entitled  to  be  on  the  burgess- 
roll,  and  that  he  unlawfully  neglected  so  to  do :  Held,  that,  after 
verdict,  the  declaration  was  good,  although  it  did  not  aver  that 
there  were  any  persons  entitled  to  have  their  names  on  the  list. 
Whether  the  dedaration  would  have  been  good  on  special  demurrer, 
qiuere.     Clarke  v.  Gant,  8  Ezch.  258. 

2.  Bnrgess^oU — Misnomer. — Joseph  C,  a  person  entitled  to  vote 
at  municipal  elections,  was,  by  mistake,  entered  on  the  burgess-roU 
as  James  C.  He  voted  by  the  name  of  James  C.  On  motion  for 
quo  warranto,  the  vote  was  objected  to,  in  the  rule,  on  the  ground 
tiiat  C.  was  not  entitled  to  vote,  and  had  fraudulently  personated 
a  person  entitled  to  vote:  Held,  that  neither  objection  was  sus- 
tained. And,  semble,  that  if  the  objection  in  the  rule  had  been  that 
C.  had  voted  by  a  wrong  name,  and  was  not  rightly  entered  in  the 
burgesfr^roll,  this  objection  could  not  have  been  sustained,  but  that 
the  misnomer  would  have  been  cured  under  sec.  142  of  stat.  5  &  6 
Wm.  4,  c.  76.    Beg.  v.  Thwaites,  1  Q.  B.  (Ellis  &  B.)  704. 

8.  Notiee  of  objection — Description. — A  burgess  objected  to  the 
name  of  J.  B.,  of  A.,  being  retained  on  the  burgess«list  for  the 
borough  of  H.  He  had  given  notice  of  the  objection  to  the  town 
clerk  in  the  precise  form  given  in  No.  3,  schedule  (D)  to  stat. 
5  &  6  Wm.  4,  c.  76.  The  notice  delivered  to  the  person  objected 
to  was,  "  To  Mr.  J.  B. — I  hereby  give  you  notice,  that  I  object  to 
your  name  being  retained,"  &c.  The  mayor  and  assessors  refused 
to  hear  the  objection,  on  the  ground  that  this  latter  notice  was  in- 
sufficient :  Held,  that  tihe  notice  was  to  the  like  effect  with  the  form 
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No.  3,  Bcfaedule  (D),  and  that  the  objection  ought  to  have  been 
heard.  Bea.  y.  Mayor  and  Asseuors  of  HarwUA,  1  Q.  B.  (Ellis 
&  B.)  617. 

4.  Quo  warranto —  Office  qf  councillor — Description  qf  voter, — ^In  the 
voting-paper  handed  in  at  the  election  of  a  councillor  for  a  borough^ 
the  voter  described  himself  "of  King-street,  in  the  parish,"  Sec.  In 
the  burgess-roll,  he  appeared  to  be  rated  for  a  house  in  Minster- 
street.  It  appeared  that  King-street  and  Minster-street  joined,  and 
that  in  his  business  as  a  mercer,  the  voter  occupied  jointly  a  house 
numbered  in  King-street,  which  was  the  comer  house  where  the 
two  streets  met,  and  the  adjoining  house  in  Minster-street.  They 
were  separate  houses,  and  had  a  distinct  entrance-door  in  each  street ; 
and  in  his  bills  the  voter's  place  of  business  was  described  as 
No.  8,  Kin^-street,  and  63,  Minster-street :  Held,  that  as  the  houses 
were  occupied  as  one,  the  description  in  the  voting-paper  was  such 
as  would  be  commonly  understood  within  the  meaning  of  5  &  6 
Wm.  4,  c.  76,  s.  142,  and  therefore,  that  the  variance  between  it 
and  the  burgess-roU  was  no  valid  ground  of  objection  under  the  33rd 
section  of  tiie  same  Act.  Bey.  v.  Gregory^  22  Law  J.  (N.  S.) 
Q.  B.  120. 

5.  Treasurer  of  borough — JPrincipal  and  surety — Idahilitg. — ^The 
Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  s.  58,  dixiecte  the 
council  of  every  borough  every  year  to  appoint  a  treasiu^r,  and  to 
take  such  security  for  the  due  execution  of  his  office  as  they  shall 
think  proper.  The  treasurer,  by  section  60,  is  to  account  to  the 
council,  at  such  times  during  the  continuance  of  his  office,  or  within 
three  months  after  the  expiration  of  his  office,  and  in  such  manner 
as  the  council  shall  direct.  By  the  5  &  6  Vict.  c.  80,  s.  6,  the  trea^ 
surer,  instead  of  being  appointed  annually,  is  te  hold  his  office  during 
the  pleasure  of  the  council ;  but  no  attention  is  therein  made  in  ikto 
nature  or  duties  of  the  office.  M.  had  before  the  @  &  7  Yict.  c.  ^, 
been  elected  treasurer  of  a  borough  for  a  year,  and  was  ordered  by 
the  council  to  render  an  account  of  cash  m  his  possession  at  ever^ 
quarterly  and  adjourned  meeting,  and  at  any  special  meeting  if 
required.  The  defendant  entered  into  a  bond  as  surety  for  the  due 
performance  of  his  du^  by  M.  ^'during  the  whole  time  of  his  con- 
tinuing in  the  said  office,  in  consequence  of  the  said  election,  or 
under  any  annual  or  other  future  elections  of  the  said  council :" 
Held,  first,  that  the  council  might  legally  take  such  security  to. 
remain  in  force  under  any  number  of  successive  electiions;  and, 
secondly,  that  the  liabilily  of  the  surety  was  by  the  terms  of  the 
bond  extended  to  a  continuance  in  office  by  M.  under  an  election 
during  the  pleasure  of  the  council ;  and  that  there  was  no  alteration 
in  the  time  or  mode  of  accounting,  by  reason  of  his  holding  the 
office  for  an  indefinite  period,  which  would  discharge  the  surety. 
To  a  declaration  in  covenant  on  this  bond,  the  defendant  pleaded 
that,  after  the  making  of  the  bond,  and  before  any  of  the  breaches  of 
covenant  alleged,  the  said  M.  and  others,  as  his  sureties,  executed 
and  delivered  to  the  plaintiffs  another  bond  (to  the  same  effect  as 
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that  declared  uppn),  in  full  satis&etioii  and  discharge  of  the  said 
bond  in  the  declaration  mentioned,  and  of  all  corenanta,  ^.  therein 
contained,  and  that  the  plaintifia  then  accepted  the  said  other  bond 
in  full  satisfaction  and  discharge  of  the  said  bond  in  the  declaration 
mentioned,  and  of  all  covenant^  ftc. :  Held,  on  demurrer  to  this 
plea^  that  it  was  not  good,  either  by  way  of  accord  and  satisfiiction, 
or  of  release.  Mmior^  ^c,  of  Berwick  y.  0»wdld;  Same  v.  Benton; 
Same  y.  Dobie,  22  Law  J.  (N.  S.)  Q.  B.  129. 

NEGLIQENCE.    See  Fesby  ;  and  MjkSTU  Aim  SEayiJTT,  2. 

NOTICE  OF  DISHONOUE.    See  Bnx  or  Bxchaitoe,  1,  2. 

NUISANCE.    See  Master  akb  Sebtaot,  1. 

PAEENT  AND  CHILD.— 1.  Liability  of  the  father  for  neces- 
saries,— The  mere  moral  obligation  on  a  parent  to  maintain  his  child 
affords  no  legal  inference  of  a  promise  to  pay  a  debt  contracted  by 
him,  even  for  necessaries.     Sheltan  v.  Sprin^ett,  11  C.  B.  452. 

2.  JParenfs  right  to  custody — Habeas  corpus. — The  father  of  an 
in&nt  agreed  to  let  it  liye  with  its  uncle,  who  was  to  maintain  and 
educate  it  until  it  was  enabled  to  provide  for  itself,  and  the  father 
promised  not  to  take  the  child  away  from  the  uncle,  and  to  pay  a 
certain  sum  monthly  for  its  support.  The  agreement  was  acted  on 
for  some  months:  Held,  that  notwithstanding  the  agreement,  the 
father  was  at  liberty  to  revoke  his  consent  to  the  chila's  living  with 
its  uncle,  and  that  the  Court,  on  the  child  being  brought  up  on 
habeas  corpus^  was  bound  to  deliver  it  to  its  father.  Bey.  v.  Smithy 
re  Boreham,  22  Law  J.  (N.  S.)  Q.  B.  116. 

PATENT.— 1.  InJrinQement^SpeeyUaiim--Jmb^ 
cification  of  a  patent  for  improved  arrangements  for  raising  ships' 
anchors,  claimea  as  the  invention  of  the  patentee,  a  cable-holoer, 
which  is  described  thus:  "The  scolloped  shell  in  which  the  iron 
chain-cable  appears  in  the  drawing  is  upon  a  new  plan,  to  hold 
without  slipping  a  chain-cable  of  any  size,  as  shown  by  the  opening 
form  of  the  scollops  at  the  top  and  bottom  of  figure  2."  It  also 
claimed  as  the  invention  of  the  patentee,  "  The  new  form  of  a  scol- 
loped shell  (as  shown  in  figure  2),  in  conjunction  with  the  arrange- 
ments hereinbefore  described."  A  drawmg  attached  to  the  specifi- 
cation showed  that  the  inner  sides  of  the  cable-holder  and  the  scol- 
lops were  not  to  be  parallel,  but  should  converge  towards  the  centre 
of  the  cable-holder.  In  an  action  for  the  infrin^ment  of  the  patent, 
it  was  proved  that  the  specification  and  drawings  would  enable  a 
competent  workman  to  make  a  cable-holder  which  would  hold  chains 
of  difierent  sizes:  Held,  that  the  specification  did  not  sufficiently 
describe  the  nature  of  the  invention ;  that  it  was  at  least  ambiguous 
whether  it  was  an  invention  of  a  cable-holder  to  hold  a  chain,  and 
carry  one  size,  or  to  hold  cables  of  difierent  sizes,  and  was  therefore 
bad.     Hastings  v.  Broum,  22  Law  J.  (N.  S.)  Q.  B.  161. 

2.  LiJHnyement — Spec^ation — Disclaimer  of  part. — In  an  action 
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for  the  infringement  of  a  patent,  the  declaration  stated,  that  in  No- 
vember, .1847,  letters  patent  were  granted  to  S.  '*  for  improyements 
in  the  manufacture  of  gelatinous  substances,  and  in  the  apparatus 
to  be  used  therein,"  subject  to  a  proviso  that  S.  should^  within 
six  months,  ^irol  a  specification  of  his  said  invention ;  that  on  the 
24th  Maj,  1848,  S.  enrolled  such  specification ;  that  on  the  12th 
February,  1848,  S.  by  indenture  assigned  the  patent  to  the  plaintiff; 
that  on  the  24th  May,  .1848,  S.,  by  leave  of  the  Solidtor-General, 
disclaimed  the  following  part  of  the  title  of  the  invention :  '*  and  the 
apparatus  to  be  used  therein;''  which  disclaimer  was  filed  by  the 
clerk  of  the  patents,  pursuant  to  the  statute.'  Breach,  that  after  the 
disclaimer  was  so  filed,  the  defendant  put  in  practice  the  invention. 
One  plea,  after  setting  out  the  specification,  concluded  with  a  special 
traverse,  that  enrolled  a  specification  of  his  said  invention ;  another 
plea  denied  that  the  disclaimer  was  filed  pursuant  to  the  statute. 
At  the  trial  it  appeared,  that  formerly  gelatme  was  manufactured  by 
submitting  the  cuttings  of  hides  to  the  action  of  caustic  alkali,  or  by 
reducing  them  to  pulp  in  a  paper-machine,  and  employing  blood  to 
purify  the  product ;  and  that  the  invention  of  8.  consisted  in  reducing 
the  hides  to  shavings,  and  treating  them  as  thus  described  in  his 
specification:  ^'1  take  the  parts  of  hides  usuallv  called  'glue-pieces,* 
and  mjr  process  commences  bjr  reducing  the  whole  into  shavings,  or 
thin  sbces,  or  films,  by  any  suitable  instrument.  The  instrument  I 
have  used  has  been  an  ordinary  carpenter's  plane,  the  shaving  being 
cut  from  the  edges  of  the  hide ;  but  it  will  be  obvious  that  any  other 
apparatus  may  be  employed  for  that  purpose,  or  that  the  pieces  may 
be  reduced  into  a  thin  film  bjr  rollers.  The  shavings  are  to  be  soaked 
for  about  five  or  six  hourd  m  cold  water ;  at  the  end  of  which  time 
the  water  is  to  be  changed,  and  such  changing  is  to  be  repeated  two 
or  three  times  each  day  until  no  smell  or  taste  is  to  be  detected 
either  in  the  water  or  in  the  shavings.  The  shavings  are  then  to  be 
subjected  to  heat,  with  a  quantity-  of  water  sufficient  to  cover  them 
when  pressed  down  in  any  suitable  vessel,  taking  care  that  the  heat 
applied  should  not  exceed  that  of  boiling  water.  The  gelalJine,  when 
thus  dissolved,  is  to  be  strained  through  linen  or  other  fabric,  subject 
to  slight  pressure  \>j  the  hands.  The  product  of  gelatine  thus  ob- 
tained is  to  be  run,  in  thin  films,  on  to  a  smooth  surface  of  slate,  to 
set,  and  then  removed  on  nets  to  dry ;  and  the  dry  gelatine  is  to  be 
cut  up  by  an  isinglass-cutter."  It  appeared  in  evidence,  that  the 
shavings  might  be  cut  either  dry  or  wet,  and  that  the  thinner  they 
were  cut  the  better,  so  long  as  the  fibrine  texture  was  preserved,  and 
that  the  degree  of  heat  applied  ought  to  be  such  as  to  dissolve  the 

felatine  in  the  shortest  time.  The  defendant  maaufactured  gelatine 
y  a  similar  process,  but  he  always  cut  the  shavings  wet,  and  much 
finer  than  the  plaintiff.  A  copy  only  of  the  disclaimer  was  filed :  Held, 
first,  that  plamtiff's  process  was  the  subject  of  a  patent,  and  that 
defendant  had  infringed  it ;  secondly,  that  it  was  properly  left  to  the 
jury  to  say  whether  the  specification  contained  a  reasonably  sufficient 
description  of  the  invention ;  thirdly,  that  the  disclaimer  was  valid, 
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notwitbatandioe  the  grantee,  at  the  time,  had  assigned  his  patent; 
fonrthlj,  that  Sing  a  copy  of  the  disclaimer  was  a  compliance  with 
the  provisions  of  5  &  6  Wm.  4,  c.  83,  s.  1 ;  fifthly,  that  the  verdict 
was  prc^rlj  entered  for  the  plaintiff  on  the  third  issue,  since  the 
specincation,  in  &ct,  described  an  apparatus ;  and  that  the  objection 
that  it  was  not  new  could  not  be  raised  under  that  form  of  plea. 
Wallinffton  y.  Dale,  7  Exch.  888. 

3.  Fleadi/ng  several  matters. — In  an  action  for  the  infringement -of 
a  patent,  non  concessit  and  a  traverse  of  the  specification  may  both 
he  pleaded.  On  an  application  for  leave  to  plead  several  matters  bj 
way  of  traverse,  an  affidavit  by  the  defendant's  attorney,  that  he  is 
advised  and  believes  that  the  defendant  has  just  ground  to  traverse 
the  several  matters  proposed  to  be  traversed  by  the  proposed  pleas, 
is  sufficient.    Flait  v.  Elee,  22  Law  J.  (N.  S.)  Exch.  192. 

PLEADING. — 1.  Contract — Consideration, — In  assumpsit  against 
the  executors  of  Sir  J.  C,  for  a  breach  of  agreement  in  a  lease  made 
by  their  testator,  Sir  J.  C,  the  declaration  stated,  that  Sir  J.  C,  by  an 
agreement,  dated,  <Stc.,  agreed  with  the  plaintiff  as  follows :  ''  Memo- 
randum of  agreement  made  the  23rd  of  March,  1850,  between  Sir 
J.  C.  of  the  one  part,  and  J.  F.  (the  plaintiff)  of  the  other  part.— 
The  s»d  Sir  J.  C.  agrees  to  let,  and  the  said  J.  F.  agrees  to  take,  all 
that  messuage,  lands,  <Stc.,  to  hold  to  the  said  J.  F.,  from,  &c.,  for  two 
years,  at  the  yearly  rent  of,"  &c.  Then  followed  an  agreement  by 
the  plaintiff  to  pay  the  rent  and  taxes,  and  to  farm  in  a  husbandlike 
manner;  and  in  consideration  thereof,  and  provided  the  plaintiff 
should  pay  the  rent  and  perform  the  ajgreements,  Sir  J.  G.  agreed  to 
grant  the  plaintiff  a  lease  at  the  end  of  the  two  years,  at  a  rent  to  be 
then  fixed  according  to  a  valuation.  There  were  other  stipulations, 
the  agreement  concluding  thus :  "  To  which  both  parties  agree ;  wit- 
ness their  hands.  Sir  J.  C."  The  breach  was  the  non-appointment 
of  a  valuer  by  Sir  J.  C. :  Held,  that  the  declaration  was  bad  on 
general  demurrer,  on  the  ground  of  its  not  alleging  that  there  was 
any  agreement  on  the  part  of  the  plaintiff,  or  any  consideration  for 
the  agreement  on  the  part  of  Sir  J.  C.  Fremlvn  v.  Hamilton  and 
others,  eaecutors,  22  Law  J.  (N.  S.)  Exch.  105. 
.  2.  De^t  on  hmd-- Warrant  of  attorney — Contemforaneous  security, 
— Debt  on  bond  in  the  penal  sum  of  .2,800^.  Furst  plea :  the  de- 
fendant craved  oyer  of  the  bond ;  by  which  it  appeared  that  J.  O.,  and 
the  defendant,  and  M.  A.  N.,  were  jointly  and  severally  bound  to  the 
plaintiff  in  2,800Z.  The  condition,  as  set  out  on  ^er,  was  for  pay- 
ment of  1,400Z.  by  the  defendant  to  the  plaintiff  on  the  12th  of 
August,  1851.  There  was  also  a  memorandum  on  the  bond,  that  the 
1,400Z.  secured  by  the  bond  was  the  same  sum  as  was  mentioned  in 
a  warrant  of  attorney  given  by  J.  O.  to  the  plaintiff,  upon  which 
judgment  was  intended  to  be  entered  up.  Averment :  that  J.  O.  did, 
after  the  said  12th  of  August,  and  before  action,  pay  the  plaintiff* 
1,400/.  and  interest.  Second  ^lea:  that  the  plaintiff  impleaded  J.  O. 
for  the  moneys  in  the  declaration  mentioned  and  in  respect  of  the 
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bond,  and  obtained  judgment  for  2,800/. ;  that  the  sheriff,  upon  a 
fi*fa,  sued  out  thereon,  and  indorsed  to  levy  1,417/.  17«.  8</.,  took 
goods  of  J.  O.  of  that  amount,  and  thereout  paid  the  plaintiff.    Third 

5 lea :  that  J.  O.  executed  a  warrant  of  attorney  for  2,800/.  with  a 
efeasance;  that  the  warrant  was  given  for  securing  payment  of 
1,400/.  to  the  plaintiff,  and  as  a  further  security  to  him  for  the  1,400/. 
along  with  the  bond ;  that  the  plaintiff  impleaded  J.  O.  for  the  deten- 
tion of  the  sum  of  2,800/.  in  the  bond  and  warrant  of  attorney  men- 
tioned, recovered  2,800/.,  and  sued  out  a  Ji.  fa. ;  that  J.  O.  was  a 
trader  and  liable  to  the  bankrupt  laws ;  that  the  plaintiff  negligently 
omitted  to  file  the  warrant  of  attorney;  that  1,417/.  17«,  8^.  was 
levied  out  of  the  goods  of  J.  O.,  and  paid  to  the  plaintiff  in  satisfac* 
tion  of  his  debt ;  that  the  plaintiff  tnereby  suspended  the  right  of 
action  against  J.  O.,  and  precluded  himself  and  the  defendant 
firom  suing  J.  O.,  whereby  the  debt  as  regarded  the  defendant  was 
extinguished.  The  plaintiff  demurred  to  the  second  plea,  and  also 
replied  to  the  same,  that  the  warrant  of  attorney  became  fraudulent 
and  void  as  against  the  assignees,  whereby  the  plaintiff  was  obliged 
to  pay  back  to  them  the  debt  and  damages  paid  to  him.  Sim^ar 
replications  were  pleaded  to  the  first  and  third  pleas:  Held,  on 
demurrer  to  the  pleas  and  replications,  first,  that  the  levy  under  the 
execution  did  not  amount  to  payment  post  diem  within  the  statute  of 
Anne ;  secondly,  that  the  levy  of  the  sum  of  1,400/.  was  no  answer 
to  an  action  at  law  on  the  bond  for  the  penal  sum  of  2,800/. :  Held 
also,  that  the  plaintiff  was  entitled  to  judgment  on  the  several  de- 
murrers.    F€BNe&r  V.  Watson,  22  Law  J.  (N.  S.)  Exch.  166. 

8.  Debt  for  rent — Materiality  of  date. — ^Declaration  in  debt  stated 
that  whilst  the  defendant  was  assignee  of  a  term  of  years,  to  wit,  on 
the  25th  of  March,  1849,  parcel  of  the  rent  for  three  quarters  of  a 
year  then  elapsed,  became  in  arrear  and  unpaid.  Plea,  except  as  to 
7/.  10s,  paid  into  court,  never  indebted.  The  defendant  became 
assignee  in  May,  1850,  and  the  rent  was  paid  (including  the  sum 
paid  into  court)  up  to  the  29th  of  September,  1851,  when  the  do* 
fendant  ceased  to  De  assignee :  Held,  that  the  time  when  the  rent 
became  due,  as  stated  in  the  declaration^  was  material,  and  therefore 
there  was  a  good  defence  under  the  plea,  never  indebted,  and  that  a 
plea  of  payment  of  all  rent  due  &om  the  defendant  was  unnecessary. 
Johnson  y.  Gibson,  22  Law  J.  (N.  S.)  Q.  B.  168. 

4.  Detinue — JPai^ing  money  into  court, — To  detinue  of  divers 
goods  of  the  value  of  500/.,  as  upon  a  bailment  to  be  re-delivered  on 
request,  the  defendant  pleaded,  firat,  as  to  part,  non  detinet ;  secondly, 
as  to  the  residue,  that  the  plaintiff  ought  not  further  to  maintain  his 
action  to  recover  them  or  their  value,  because,  after  the  commence- 
ment of  the  suit,  the  defendant  delivered  them  to  the  plaintiff,  and 
the  plaintiff  accepted  them  &om  the  defendant ;  thirdly,  as  to  the 
damages  by  reason  of  the  detention  of  those  goods,  payment  of  Is, 
into  court,  and  no  damages  ultra ;  and  demiurer  to  the  second  and 
third  pleas :  Held,  first,  that  the  second  plea  was  good,  inasmuch  as 
the  goods  having  been  delivered  up,  the  plaintiff  could  have  no  judg- 
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ment  to  leoover  them  or  their  valuey  but  only  to  recover  damapieB  for 
their  detention.  Secondl;^,  that  the  third  plea  was  also  gooc^  since 
detinue  is  a  personal  action  in  which  compensation  or  amends  is 
sought  to  be  recovered,  though  the  goods  or  their  value  are  also  sought 
to  be  recovered,  and  therefore  monej  might  be  paid  into  court 
under  the  3  &  4  Wm.  4,  c.  42,  s.  21.  Cro^field  and  Wife  v.  auch, 
8  Exch.  159. 

5.  Incomplete  contract — Compoeition, — A  declaration  stated  that, 
I.  being  inaebted  to  the  plaintifr  in  a  certain  sum,  the  defendant  by 
his  agent  wrote  to  the  plaintiff  as  follows  : — "  Without  prejudice  to 
any  proceedings  you  may  think  proper  to  take,  Mr.  A.  (the  defendant) 
offers  to  pay  a  composition  of  7«.  in  the  {>ound  on  your  account 
against  his  nephew  I.,  on  your  giving  proper  indemnification  to  both. 
Ibi  the  event  of  your  accepting  the  oner,  1  will  thank  you  to  forward 
me  the  full  particulars  of  your  account,  in  order  that  the  same  may 
be  properly  examined."  Averment,  that  the  plaintiff  accepted  the 
offer,  and  thereupon  forwarded  full  particulars  of  his  account,  and 
although  the  plamtiff  has  always  been  ready  and  willing,  and  offered 
to  give  a  proper  indemnification,  yet  the  defendant  was  not  paid  the 
composition :  Held  bad  on  general  demurrer,  as  not  showing  any 
binaing  contract,  but  a  mere  offer  to  pay.  Cope  and  another  v.  Albin- 
eon,  8  Exch.  185. 

6.  Joinder  of  husband  and  wife — Averment  in  declaration. — De- 
claration, by  husband  and  wife,  for  money  lent  by  and  money  received 
to  the  use  of  the  wife,  "  and  for  money  found  to  be  due  from  the 
defendant  to  the  wife  before  her  marriage,  on  accounts  stated  between 
them,  and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiffs  since  their  mtermarriage,  on  accounts  stated  between  them 
since  the  intermarriage  of  the  pTamtiffs  :"  Held,  upon  demurrer,  the 
count  on  the  account  stated  was  bad  for  not  averring  that  the  account 
was  stated  in  respect  of  money  due  in  right  of  the  wife,  or  otherwise 
showing  her  interest  in  the  money.  Semhle,  that  a  count  by  hus- 
band and  wife,  on  an  account  stated  with  them,  in  respect  of  a  debt 
averred  to  be  due  in  right  of  the  wife,  or  for  which  she  had  been  the 
meritorious  cause  of  action,  would  be  good.  Johnson  and  Wtfe  v. 
Lucas,  22  Law  J.  (N.  S.)  Q.  B.  174. 

7.  Lost  hill — Maturity. — ^To  an  action  for  goods  bargained,  sold, 
and  delivered,  the  defendant  pleaded  as  to  42/.,  parcel,  that  before 
action  he  accepted  a  bill  of  exchange  for  that  amount,  drawn  on  him 
bv  plaintiff,  payable  to  the  plaintiff's  order  five  months  after  date ; 
that  the  plaintiff  took  and  received  such  bill  for  and  on  account  of 
the  said  sum  of  42Z. ;  and  the  plaintiff  afterwards  lost  such  bill  out 
of  his  possession,  and  from  thence  hitherto  the  same  has  remained  so 
lost,  and  the  plamtiff  has  been  unable  to  produce  it,  and  ceased  to 
have  any  power  or  control  over  it ;  and  the  defendant  has  never  since 
such  loss  found  such  bill,  nor  known  where  it  was  to  be  found,  nor 
had  any  power  or  control  over  it :  Held,  that  the  plea  was  bad  in 
substance,  for  not  alleging  that  the  bill  was  lost  at  maturity.  Clay 
V.  Crowe,  8  Exch.  295.   ^ 
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And  see  IirsoiiTBirr,  2 ;  Gambling  TiiANSiLcrioir ;  Patest,  B  • 

TbBSPASS,  2 ;   PSOMISBOBY  NoTE,  1. 

PEACTICE.— 1.  Delivery  of  demurrer-hooh.— Where  the  plaintiff 
has,  upon  the  defendant's  default,  in  due  time  deL'vered  the  demurrer- 
books  for  him  to  the  two  junior  Judges,  the  defendant  cannot  be 
heard,  but  the  plaintiff  will  have  judgment,  unliess  the  defendant  ap- 
pears and  pays  for  the  books  so  delivered  for  him.  In  this  court,  a 
previous  notice  of  the  plaintiff's  intention  to  take  the  objection  ia 
not  required.     Dorsett  v.  Aspdin,  11  C.  B.  651. 

2.  Issuable  plea — Action  for  calls, — ^Where  the  plaintiffs  stated 
in  the  declaration  that  the  defendant  was  indebted  to  them  for  calls 
on  shares,  by  virtue  of  the  Companies  Clauses'  Consolidation  Act 
and  the  Railway  Act,  the  defendants  being  under  terms  to  plead 
issuably,  pleaded  that  the  action  was  upon  contracts  without  specialty, 
and  that  the  action  did  not  accrue  within  six  years :  Held,  that  this 
was  an  issuable  plea,  and  not  a  frivolous  one,  on  account  of  which 
the  plaintiffs  were  entitled  to  sign  judgment.     The  abstract  accom- 

ganying  a  role  to  j)lead  several  matters,  described  this  plea  as  the 
tatute  of  Limitations^  but  the  plea  was  held  not  to  be  objectionable 
on  that  account.  Cork  and  JSandon  Mailway  Comparvy  v.  Ooode^ 
22  Law  J.  (N.S.)  C.  B.  147. 

3.  Order  to  amend  declaration — Abandonment — Costs.— IS  an  order 
for  leave  to  amend  be  abandoned  after  service,  the  opposite  party  has 
no  right  to  costs  incurred  before  the  abandonment,  on  the  supposi- 
tion that  the  order  would  be  acted  upon  by  the  party  obtaimng  it. 
Brown  v.  Mllvngton,  22  Law  J.  (N.  S.)  Exch.  138. 

4.  Notice  to  proceed  to  trial — Extension  of  time  for  proceeding. — 
If  a  plaintiff  has  good  cause  for  not  proceeding  in  the  action  adPber 
issue  joined,  and  the  defendant  notwithstanding  gives  him  a  twenty- 
one  days'  notice,  under  section  121  of  the  Common  Law  Procedure 
Act,  1852,  to  force  him  to  trial,  the  plaintiff  need  not  wait  until  the 
defendant  has  entered  a  suggestion  that  the  plaintiff  has  &iled  to 
proceed  to  trial,  although  didy  required,  but  may  at  once  apply  to 
the  Court  to  extend  the  time  for  proceeding,  and  the  Court  will 
in  such  case  grant  an  extension  for  a  definite  period.  J^arthin^  v. 
Castles,  22  Law  J.  (N.  S.)  Q.  B.  167. 

6.  Service  of  rule. — Service  of  a  rule  upon  "  a  female  servant  at 
the  lodgings  of  the  defendant"  is  not  good  service.  An  expired  rule 
cannot  b^  enlarged.    Price  and  others  v.  Thomas,  11  C.  B.  543. 

And  see  Libel  ;  Majtoamus,  2 ;  Masteb  aitd  Sebvant,  2 ;  and 
CoMMOir  Law  PnocEmrEE  Act,  1. 

PRINCIPAL  AND  SUEETT.  See  MuinciPAi  Cobporatiqw 
Act,  6 ;  Sueety. 

PEOHIBITION.       See    Cokbistoet    Cottbt;    also    Cottntt 

COFET,  9. 

PROMISSOEY  NOTE.— 1.  Consideration— Fleadinff.— To  a  count 
Dn  a  promissory  note,  the  defendant  pleaded  that  the  note  was  given 
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without  oonmderalaoii,  and  then  went  on  to  allege  thftt  it  was  obtained 
from  him  by  the  plaintiff  upon  a  repreaentation  that  he,  the  defendant, 
was  indebted  to  the  plaintiff  in  the  sum  mentioned  in  the  note ; 
whereas,  in  truth  and  in  fiict,  no  such  sum  of  money,  or  any  part 
thereof,  was  ever  due  from  the  defendant  to  the  plaintiff:  Held,  suffi- 
cient, without  alleging  that  the  representation  was  made  fraudulently. 
To  a  count  upon  a  promissory  note,  the  defendant  pleaded  '^  that  he 
was  indebted  to  one  F.  in  the  sum  of  lOZ.  14^.  lld.^  and  no  more ; 
that  the  plaintiff  fraudulently,  deceitfully,  and  falsely  represented  to 
the  defendant  that  there  was  due  from  the  defendant  to  E.  the  sum 
of  32/.  6«.  10  J. ;  and  then  demanded  of,  and  by  means  of  such  re- 
presentation as  aforesaid,  induced^  the  defendant  to  deliver  to  him 
the  note  in  the  count  mentioned."  It  was  proved  and  found  by  the 
jury,  that  the  note  was  obtained  by  a  frlse  representation  by  the 
plamti£^  that  32/.  6«.  2d,  was  due,  but  that  such  representation  had 
been  made  without  fraud :  Held,  that  the  evidence  sustained  the 
plea ;  for,  that  the  words  '^  fraudulently  and  deceitfully  "  might  be 
rejected,  and  that  the  plea  was  in  substance  a  plea  of  partial 
failure  of  consideration.  Souihall  v.  Bwff;  Forman  v.  Wright^ 
11  C.  B.  481. 

2.  In  blank — FUlmg  up  »ame  qfter  hankruptoy. — ^The  defendant, 
being  in  execution  for  a  debt,  signed  a  blank  promissory  note  in 
July,  1846,  and  delivered  it  to  the  attorney  for  the  execution  creditor, 
and  was  thereupon  released.  In  1851,  he  became  bankrupt,  and 
obtained  his  certificate  on  the  12th  of  May.  On  the  20th  of  October, 
1852,  the  note  was  filled  up,  and  made  payable  at  one  month  after 
date,  and  indorsed  to  the  plaintiff.  To  an  action  upon  the  note,  the 
defendant  pleaded  that  he  did  not  make  the  note,  and  his  certificate 
under  the  bankruptcy.  The  jury  found  that  the  note  had  been  Wed 
up  within  a  reasonable  time :  Held,  that  the  defendant  was  liable, 
and  that  the  certificate  afforded  no  defence.  Temple  v.  Fullen, 
22  Law  J.  (N.  S.)  Exch.  151.      • 

QUO  WAEEANTO.  See  Municipal  Cobpoeation  Act,  4 ; 
and  Town  Coitncillob. 

RAILWAY. — Lease  of— Covenant  for  efficient  worhim — Qoventvnt 
running  with  the  land — Measwre  qf  potent  working. — T4e  plaintiffs 
having  obtained  an  Act  authorizmg  them  to  make  a  railway  from 
L.,  to  meet  the  L.  and  B.  and  G.  "W.  Eailways  at  H.  Gb«en,  it  was . 
afterwards,  by  an  agreement  between  the  plaintiffs  and  the  Q-.  W. 
ILailway  Company,  agreed  that  the  Or.  W.  Itailway  Gompany  should 
be  allowed  to  carry  ttieir  railway  (which  it  was  proposed  to  extend) 
across  the  course  of  the  plaintiffs'  intended  railway  on  a  level  (the 
soil  of  the  land  at  the  crossing  belonging  to  the  plaintiffs)  ;  and  by 
the  agreement  the  Gr,  W.  Bulway  Company,  amon^  other  things, 
covenanted  to  construct  a  railway  station  at  the  pomt  of  junction, 
and  to  stop  their  trains  at  that  station  to  meet  corresponding  trains 
of  the  plaintiffs',  tor  the  purpose  of  transferring  passengers  and 
goods.      This  agreement  was  afterwards  noticed  and  treated  as 
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bindiag  bj  an  Act  of  Parliament.  Subsequentty,  and  afber  both 
railway  were  made,  an  Act  was  obtained,  which,  reciting  that  the 
phuntiffs'  railway  could  not  be  worked  as  a  separate  and  independent 
railway  with  advantage  to  the  proprietors,  out  that  it  might  be 
worked  and  used  in  connection  with  the  L.  and  B.  Eailway  and 
Gt,  W.  Bailwaj,  or  either  of  them,  bj  their  respective  companies, 
empowered  the  plaintiffs  to  lease  their  railway  stations,  and  aU  their 
rights,  powers,  and  privileges,  to  the  L.  and  B.  Eailway  Company. 
Pursuant  to  this  Act,  the  plaintiffs  leased  to  the  L.  and  B.  Bailwaj 
Oompanj  their  railway  stations,  and  all  their  rights,  powers,  and 

Privileges  in  relation  thereto,  for  999  years,  on  the  terms  that  the 
i.  and  B.  Bailway  Company  should  pay  them,  besides  a  gross  sum 
down,  one-fourth  of  the  gross  receipts  in  respect  of  passengers, 
goods,  and  other  things  carried  on  the  plaintiffs'  line,  and  one-half 
of  the  net  profits  of  the  rates  and  tolls  received  for  the  use  of  the 
line ;  and  the  L.  and  B.  Bailway  Company  covenanted,  that  they 
would,  at  their  own  expense,  during  the  continuance  of  the  lease, 
efficiently  work  and  repair  the  railway  and  works  demised,  and 
indemni^  the  plaintiffs  against  all  liabilities,  losses,  charges  and 
expenses,  claims  and  demands,  whether  incurred  or  sustained  in  con- 
sequence of  any  want  of  repair,  or  in  consequence  of  not  working, 
or  in  any  manner  connected  with  the  working  of  the  same  railway 
and  works ;  but  that  the  plaintiffs  should  have  no  control  whatever 
over  the  working  or  management,  by  the  L.  and  B.  Railway  Com- 
pany, of  the  plaintiffs*  railway  or  works.  The  rights  and  liabilities 
of  the  L.  and  B.  Bailway  Company  having  been,  by  statute,  trans- 
ferred to  the  defendants,  the  plaintiffs  sued  the  latter  on  this  cove- 
nant. The  material  breach  was,  that  the  defendants  did  not  efficiently 
work  the  said  railway.  It  appeared  on  the  trial,  that  the  plaintiffs 
had  worked  their  line  previous  to  the  lease,  both  for  passengers  and 
goods  traffic,  but  only  in  a  slight  degree,  and  at  a  loss ;  that  since 
the  lease  it  had  never  been  worked -for  passengers,  but  only  for  goods 
traffic ;  that  it  had  never  been  worked  in  connection  witn  trains  on 
the  Or,  W.  or  the  defendants'  lines ;  but  evidence  was  given  to  show 
that  if  passenger-trains  were  run  on  the  demised  line,  in  connection 
with  the  trains  on  the  G.  "W.  and  the  defendants'  lines,  passenger  traffic 
would  have  presented  itself.  By  a  clause  in  the  local  Act,  if  the 
plaintiffs'  rauway  ceased  for  tluree  years  after  completion  to  be 
worked  and  used  as  a  railway,  the  land  and  soil  of  the  railway  was 
to  vest  in  the  adjoining  landowners ;  and  a  second  local  Act  provided 
that,  under  such  circumstances,  the  piece  of  land  at  the  point  of 
intersection  of  the  G-.  W.  B>ailway  and  the  plaintiff'  land  was,  on 
tender  of  the  purchase-money  by  the  Q-.  W.  Bailway  Company,  to 
vest  in  that  company :  Held,  that  the  covenant  sued  upon  was  not  a 
mere  covenant  to  indemnify  the  plaintiffs  against  any  loss  or  for- 
feiture in  consequence  of  not  working  the  railway,  but  that  the 
object  of  the  covenant  was  efficiently  to  work,  so  as  to  secure  the 
stipulated  benefit  to  the  plaintiffs  in  the  gross  receipts,  and  effi- 
ciently to  repair,  so  as  to  give  them  a  chance  of  a  share  in  the  net 
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pofitB ;  though  the  drfendants  were  not  bound  to  work  the  railway 
in  snch  a  maimer  as  to  produce  the  krgest  quantity  of  gross  receipts, 
but  only  to  use  a  fair  and  reasonable  mode  of  working  it  to  make 
it  productive :  Held  next  {dissentientibus  Piatt,  B.,  and  Martin,  B.), 
that  the  defendants  were  not,  under  all  drcumstances,  bound  to 
work  the  line  for  passenger  traffic,  even  though  passens^er  traffic 
presented  itself;  and  that  the  covenant  would  be  fulfiUed  if,  by 
efficiently  working  the  railway  for  goods  traffic  only,  as  large  an 
amount  of  gross  receipts  could  be  obtained  as  by  the  carriage  of  pas- 
sengers, or  of  passengers  and  ^ods :  Held  also,  that  the  burden 
and  benefit  of  the  agreement  with  the  G-.  W.  Bailway  Company  to 
stop  their  trains,  ran  with  the  plaintiffit'  land,  and  passed  to  the 
defendants,  as  assignees  of  the  plaintiffs'  estate,  probably  at  common 
law,  and,  at  all  events,  by  virtue  of  the  leasing  Act,  and  the  terms  of 
the  lease ;  consequently,  that  the  defendants  had  power  to  compel 
the  G.  W.  Eailway  Company  to  stop  their  trains  to  meet  trains  on 
the  plaintiffs'  line ;  but  that  the  defendants  were  not  bound  neces-. 
sarily  to  exercise  this  power  in  order  to  the  efficient  working  of  the 
plaintiffs'  line :  Held,  further,  that  the  defendants  were  not  neces- 
sarily bound  to  work  the  plaintiffs'  line  in  connection  with  their  own 
or  the  Q-.  W.  line ;  though,  practically,  it  could  hardly  be  worked 
efficiently  without  connection  with  one  or  the  other :  Held,  lastly, 
that,  in  estimatii^  the  liability  of  the  defendants,  the  jury  ought  not 
to  treat  them  as  u  they  were  lessees  of  a  separate  and  independent 
line,  having  no  control  over  any  other  line;  but  the  measure  of 
efficient  working  ought  to  be  greater  in  the  case  of  the  defendants, 
as  they  had  entire  control  over  their  own  line,  and  had  a  power  of 
adding  to  the  traffic  by  a  certain  control  which  they  had  over  the 
G.  "W.  line,  and  as  their  capabilities  and  powers  in  this  respect  were 
reasons  which  disposed  Parliament  to  permit  the  lease  to  be  made  to 
them.  West  London  Bailway  Company  v.  L,  and  N,  W,  Railway 
Chm^any,  22  Law  J.  (N.  8.)  C.  B.  117. 

RAILWAY  COMPANY.    See  Compaj^t,  1,  4,  5. 

REPLEVIN.    See  Cotott  Cotibt,  7. 

REVERSIONER.    See  Eixtukes. 

RIGHT  OF  WAY.— Grane—Construotion.— The  plaintiff  sold 
to  the  defendant  two  dwelling-houses,  a  coach-house  and  stables,  and 
a  field,  together  with  all  ways  usually  held,  occupied,  or  enjoyed  there- 
with, with  firee  liberty  of  ingress,  egress,  and  regress  for  the  aefendant, 
or  for  cattle  and  carriages,  over  the  carriage-road  leading  to  the  said 
dwdling-houses  and  stables.  The  defendant  afterwards  made  a  gate 
from  the  field  which  abutted  upon  the  carriage-road  into  the  road  at 
an  intermediate  part  thereof,  and  drove  horses  and  carriages  along 
the  road  into  the  field,  and  back  again :  Held,  that  he  was  liable  in 
trespass,  the  right  of  way  being  a  right  of  way  to  the  dwelling- 
houses,  coach-house,  and  stables  only.  Henning  v.  Burned,  22  Law  J. 
(N.  S.)  Exch.  79. 

d2 
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"  SCIRE  ¥*ACIA8.    See  IirsoLTrar,  3;   and  Csabtxb  ov  Iir- 

COBPOBATIOK. 

SETTLEMENT.— Poiiw  of  appointment  —  SevocoHon  —  IS'eto 
appointment. — Bj  a  marrifl^  settlement  certain  estates  were  settled 
on  Henij  K.  and  Mary  !l^,  husband  and  wife,  for  their  respectiye 
Uyes,  with  remainder  to  the  use  of  all  or  anj  of  the  children  of  the 
marriage,  with  such  limitations  as  Henry  K.  and  Maiy  K.  should, 
from  time  to  time,  by  any  deed,  with  or  without  power  of  revocation 
and  new  appointment,  limit  and  appoint ;  and  in  de&ult  of  such 
limitation  or  appointment,  or  in  case  any  such  should  be  made  which 
should  not  be  a  complete  disposition  of  the  premises,  then  as  the 
survivor  of  them  should  by  deed  or  will  limit  or  appoint ;  and  in 
default  of  such  appointment,  jointly  or  severally  to  limit  the  pre- 
mises in  such  a  manner  as  would  give  a  title  to  a  third  party.  By  a 
deed  dated  1832,  Henry  K.  and  l^iry  K.  limited  the  premises  to  the 
defendant.  This  deed  contained  a  power  of  joint  revocation  of  the 
uses  therein  limited,  and  a  power  of  joint  appointment  of  the  whole 
or  part  of  the  premises  to  new  uses,  and  with  like  powers  of  revoca- 
tion and  new  appointment  reserved  to  both,  as  they  might  think 
proper.  By  a  aeed  of  4th  of  February,  1833,  the  two  parties  jointly 
revoked  the  uses  contained  in  the  deed  of  1832,  but  made  no  new 
appointment.  On  the  19th  of  February,  1833,  Mary  K.  died,  and 
on  the  4th  of  May,  1833,  Henry  K.,  by  will,  limited  and  appointed 
the  premises  to  the  defendant  in  fee :  Held^  that  the  revocation  of 
the  appointment  revived  the  original  power  of  joint  appointment, 
and  with  it  the  power  of  appointment  'by  the  survivor  in  case  of 
default ;  that  the  case  stood  as  if  the  first  joint  appointment  had 
never  been  made,  in  which  case  the  subsequent  non-exercise  of  that 
eidstin^  joint  power  of  appointment  was  a  default  in  the  exercise  of 
that  joint  power,  and  gave  the  power  of  appointment  to  the  survivor ; 
and  that,  therefore,  the  defendant  was  entitled  to  the  premises. 
Semble,  that  if  the  second  deed  had  been  simply  revoked,  the  original 
revoked  uses  might  have  been  revived.  Montagu  v.  Kater,  22  Law  J. 
(N.  S.)  Exch.  154. 

SEWEES,  COMMISSIONEES  OY.— Operation  of  old  present- 
ment under  a  new  commission. — A  presentment  was  duly  made  at  a 
Court  of  Sewers  for  the  county  of  Lincoln,  held  on  the  15th  of  May, 
1819,  that  a  drain  called  the  Boy-grift  w^s  ruinous  and  insufficient 
for  the  drainage,  and  that  certain  works  were  absolutely  necessary, 
and  that  certain  lands  specified  in  a  schedule,  in  the  occupation  of 
various  persons,  amongst  which  were  the  lands  of  the  plaintiff 
received  benefit  or  avoided  danger  by  the  drainage  through  vae  Boy* 
grifb.  The  presentment  was  not  appealed  against,  and  on  the 
27th  of  June,  1823,  a  special  law  of  sewers  was  made,  and  registered 
in  the  rolls  of  the  Court,  containing  the  said  presentment  touching 
the  said  works,  and  rates  were  made  from  time  to  time  up  to  1837. 
In  that  year  a  new  Commission  of  Sewers  for  the  county  of  Lincoln 
was  issued,  and  at  the  first  court  thereunder  it  was  ordered,  that  all 
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laws,  acts,  deeds,  canskitations,  and  orders  of  sewers  heretofore  made, 
executed,  ordered,  and  decreed,  bj  Courts  of  Sewers  held  for  the 
county  of  Lincohi,  and  which  had  not  been  repealed,  or  altered,  or 
superseded,  should  be  confirmed  and  stand  in  full  force.  Bates, 
including  the  said  lands  of  the  plaintiff,  were  made  bj  the  djke- 
reeve,  under  the  authority  of  the  commissioners,  in  the  years 
1846,  1847,  and  1848,  without  any  new  presentment :  Held,  that 
such  rates  were  valid,  the  effect  of  the  order  under  the  new  commis- 
sion being  to  make  the  presentment  of  1819  continuing  and  valid. 
Under  a  precept  to  summon  a  jury  de  corpare  comitat^y  the  sheriff 
may  summon  the  entire  jury  from  a  particular  hundred.  Taylor  v. 
Lofb  and  others,  22  Law  J.  (N.  S.)  Bich.  131. 

SHEEIFF. — 1.  Landlord^ 8  claim  under  execution  —  Bemovcd, — 
Where  the  sheriff  seized  the  goods  of  A.  under  an  execution  against 
the  goods  of  B.,  and,  after  the  making  of  an  interpleader  order,  and 
before  the  trial  of  the  issue,  paid  the  landlord  a  quarter's  rent  out 
of  the  proceeds  .of  the  goods :  Held,  that  the  sheriff  was  bound  to 
pay  over  the  amount  of  the  quarter's  rent,  as  well  as  the  rest  of  the 
proceeds  of  the  sale,  to  A.,  after  the  decision  of  the  issue  in  his 
favour.  The  statute  of  8  Anne,  c.  14,  s.  1,  under  which  a  landlord 
is  entitled  to  have  his  rent  paid  out  of  goods  taken  in  execution, 
does  not  apply,  unless  the  goods  be  removed  from  the  premises. 
White  and  others  v.  Binstead  and  another.  22  Law  J.  (N.  8.) 
C.B.115.  .  V  / 

2.  Trespass, — A  sheriff  who  has  entered  under  a  writ  oifi.fa,  and 
continues  on  the  premises  in  possession  of  the  goods  for  more  than 
a  reasonable  time,  is  liable  in  trespass  for  so  continuing  beyond  the 
time  allowed  by  law.    Ash  v.  Dawnay,  8  Excli.  287. 

And  see  Attachment  ;  Tbespjlss,  4. 

SHIP  AND  ^mSl^l^Qr,—!,  Bill  of  ladim/-—(hptavn's  authority 
to  hind  owner, — Where  a  captain  has  signed  bills  of  lading  for  a 
cargo  that  is  actually  on  board  his  vessel,  his  power  is  exhausted, 
and  he  has  no  power  by  signing  other  bills  of  lading  for  goods  that 
are  not  on  board,  to  charge  his  owner.  Hubhersty  a^  another  y. 
Ward,  22  Law  J.  (N.  S.)  Exch.  118. 

2.  Contract  of  sale, — No  action  can  be  maintained  for  the  breach 
of  an  executory  contract  for  the  sale  of  a  ship,  unless  the  contract  be 
by  an  Instrument  in  writing,  containing  a  recital  of  the  certificate  of 
registry.    Duncan  v.  Tindal,  22  Law  J.  (N.  S.)  C.  B.  137. 

3.  Marine  insurance — Ir^ury  hy  stranding —  Underwriter's  liability, 
— A  shin  on  her  voyage  from  Nantes  to  Dublin,  was  obliged  by 
stress  or  weather  to  run  into  the  Bay  of  Palais,  on  the  coast  of 
Prance,  and  there  let  go  the  bower  anchors  and  chains.  The  gale 
increasing,  and  the  ship  dragging  the  large  anchor,  the  captain,  for 
the  preservation  of  the  ship  and  the  lives  of  all  on  board,  and  parti- 
cularly to  prevent  the  ship  going  on  shore,  slipped  both  chains  over- 
board, got  the  ship  under  sail,  and  succeeded  in  entering  the  tidal 
harbour  of  Sanzon,  where,  by  reason  of  its  being  at  the  time  low 
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water,  the  ship  took  the  ground,  and  for  a  month  only  floated  about 
eight  davB,  and  then  only  at  the  top  of  sprine-tides.  When,  afler« 
wards,  the  ship  proceeded  to  sea,  it  was  round  that  she  had  become 
strained,  and  was  making  water,  in  consequence  of  which  her  cargo 
was  damaged :  Held,  that  the  ship  was  "  stranded "  in  the  harbour 
of  Sanzon,  within  the  meaning  of  the  memorandum  in  a  policy  of 
insurance,  and  the  defendant  as  underwriter  was  liable  in  respect  of 
an  average  loss,  occasioned  by  the  damage  to  the  cargo.  Corcoran 
V.  Qumey,  22  Law  J.  (N.  S.)  Q.  B.  113. 

4.  SvhstUuHon  of  new  eharter-party — Insurance, — "Bj  a  charter- 
party  effected  at  Monte  Yideo,  on  the  10th  of  February,  1847,  the 
vessel  was  to  proceed  to  the  Falkland  Islands,  and  thence  to  S.  C, 
and  there  to  t&ke  in  a  cargo,  and  to  discharge  it  at  a  port  in  Europe, 
jEreight  to  be  paid  at  2501.  a  month,  one  month^s  pay  to  be  paid 
when  the  vessel  sailed  from  the  Falkland  Islands,  the  balance  at  the 
port  of  discharge.  The  vessel  sailed  from  Monte  Video  to  the  Falk- 
land Islands  with  a  cargo,  which  she  there  safely  delivered  about 
two  months  afterwards.  While  there,  the  plaintiff  paid  250Z.  for 
the  one  month's  pay ;  the  vessel  then  went  to  S.  C,  took  in  a  great 
portion  of  her  cargo,  and  returned  to  Monte  Video,  where  she  com- 
pleted her  cargo.  There,  also  in  October,  1847,  the  plaintiff  and  the 
captain  entered  into  a  new  charter-party  with  respect  to  the  vessel ; 
by  which  instrument,  the  vessel  was  to  proceed  to  Havre  direct, 
with  the  cargo  on  board,  the  freight  to  be  paid  at  the  rate  of 
250Z.  per  month,  the  time  to  commence  from  the  26th  March  then 
last,  and  to  be  paid  at  the  port  of  discharge,  after  deducting  250^., 
which  it  stated  the  captain  had  already  received  on  account  of  that 
charter-party.  By  the  direction  of  the  plaintiff,  his  argents  effected 
a  policy  of  insurance,  lost  or  not  lost,  from  Monte  Video  to  Havre, 
on  4501,  freight  advanced.  The  vessel  was  totally  lost  with  her 
cargo  on  the  voyage  from  Monte  Video  to  Havre :  Held,  that  the 
second  charter-party  annulled  the  first,  and  that  the  parties  were 
entitled  to  treat  the  250/.  as  paid  under  the  second  charter-party. 
Held  also,  that  the  plaintiff  was  entitled  to  recover  on  the  policy 
the  2501.  as  freight  advanced,  since  that  amount  was  not  a  separate 
sum  paid  in  respect  of  the  voyage  to  the  Falkland  Islands,  but  was 
part  of  an  entire  sum  paid  for  the  whole  voyage,  and  therefore  re- 
mained at  risk  until  the  vessel  arrived  at  the  port  of  discharge.  Held, 
further,  that  the  voyage  was  properly  described  in  the  policy.  JEHis 
v.  Lafone  and  another,  22  Law  J.  (N.  S.)  Exch.  124. 

SLANDEE. — Actionable  loords. — To  say,  falsely  and  maliciously 
of  a  trader,  "  He  is  indebted  to  me,  and  if  he  does  not  come  and 
make  terms  with  me,  I  will  make  a  bankrupt  of  him  and  ruin  him," 
is  actionable,  without  proof  of  special  damage.  Brown  v.  Smith, 
22  Law  J.  (N.  S.)  C.  B.  151. 

STAMP. — Annuities  part  of  consideration — Ad  valorem. — A  deed 
made  between  the  Earl  of  Mount  E.  of  the  first  part,  T.  G.  of  the 
second  part,  the  Plymouth  G.  W.  Dock  Company  of  the  third  part. 
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and  T.  P.  of  the  fourfcli  part^  recited,  inter  aUoy  that  T.  G-.  had,  pur-* 
Buant  to  aa  Act  of  Faniament,  constructed  certain  piers,  and  was 
entitled  to  take  tolls  thereon,  and  that  it  had  been  agreed  between 
T«  Or.  and  the  Dodi  CompanT  that  the  said  piers,  &c.,  should  be 
snndiaaed  of  T.  Or,  bj  the  said  company,  and  that  the  consideration 
for  the  purchase  should  be  the  sum  of  37,000^.,  and  that  10,0007. 
only,  part  thereof,  should  be  paid  in  gross  by  the  said  company,  and 
that  15,000/.,  further  part  of  the  said  37,000^,  should  be  represented 
by  an  annual  rent-charge  of  7507.,  subject  to  redemption  at  any  time 
thereafter,  on  payment  of  15,000/.,  after  twelve  calendar  months' 
notice  given  by  the  company;  and  that  12,000/.,  residue  of  the 
37,O0OZ.,  should  be  represented  b;^  an  annual  rent-charge  of  600/., 
subject  to  the  power  of  redempnon  hereinafter  mentioned.  The 
said  piers,  &c.,  were,  for  the  consideration  aforesaid,  by  the  deed 
conveyed  by  T.  Or.  to  the  company,  subiect  to  the  rent-charges  of 
760/.  and  600/.  before  mentioned.  The  deed  contained  a  proviso  for 
redemption  of  the  750/.  rent-charge  at  the  company's  option,  pur- 
suant to  the  agreement  recited,  and  also  a  proviso  that,  if  at  any 
time  after  the  29th  of  September,  1858,  T.  G-.  or  his  heirs  or  assigns, 
should  desire  to  have  the  rent-charge  of  600/.  redeemed,  and  should 
give  twelve  months'  notice  to  the  company,  the  company  should  pay 
T.  Q-.  12,000L  for  the  redemption  or  repurchase  thereof;  and  a  further 
proviso,  that  if  no  such  notice  should  be  given  after  the  29th  of  Sep- 
tember, 1858,  then  that  the  company  might  at  any  time  after  the 
29th  of  September,  1868,  redeem  the  said  rent-charge  of  600/.  for 
12,000/.,  on  giving  to  T.  G-.  twelve  months'  notice :  Held,  that  an 
tid  valorem  duty  was  payable  as  if  the  12,000/.  had  been  a  payment 
in  money,  but  that  no  ad  valorem  duty  was  payable  in  respect  of  the 
rent-charge  of  750/.  Fh/mouth  Great  Western  Dock  ComfariAf  v. 
Inland  Revenue  Commissioners,  22  Law  J.  (N.  S.)  Exch.  188. 

STATUTE  OP  FEATIDS.— 1.  Quarantee— Subsequent  mmoram- 
d^m,—T\iQ  plaintiff,  at  the  request  of  the  defendant,  sold  to  C.  some 
wine,  to  be  paid  for  by  bills,  and  received  from  the  defendant  the 
following  guarantee,  signed  by  him :  "  Upon  your  handing  me  your 
two  drafts  upon  C.  respectively  for  200/.  and  146/.  at  six  months 
from  this  date,  I  undertake  to  get  them  accepted  by  him,  and  to  see 
that  they  are  duly  paid."  It  was  afterwards  discovered  the  draft  for 
the  wine  mentioned  as  for  146/.  should  have  been  for  150/. ;  and 
accordingly  the  plaintiff  drew  bills  for  200/.  and  150/.,  which  the 
defendant  got  accepted  by  C,  and  gave  to  the  plaintiff,  and  then 
wrote  across  the  guarantee  as  follows:  "I  have  received  the  two 
drafts  (one  being  for  150/.  instead  of  146/.,  there  being  an  error  in 
the  invoice  of  4/.),"  both  accepted  by  C.  The  plaintiff  signed  this 
receipt,  but  not  the  defendant.  The  plaintiff  having  declared  on  the 
above  instrument  as  a  contract,  in  consideration  that  the  plaintiff 
would,  at  his  own  expense,  procure  stamps  for  and  draw  two  bills, 
one  for  200/.  and  the  other  for  150/.,  at  six  months,  and  deliver  them 
to  the  defendant,  he  would  get  them  accepted  and  see  them  paid : 
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Held,  that  the  inBtroinent  was  a  valid  memoraiLdam  of  the  contract 
declared  en  within  the  4th  section  o^  the  Statute  of  Erauda,  sinoe 
the  indorsement,  having  been  made  for  the  purpose  of  correcting 
the  mistake,  and  bein^  written  by  the  defendant  on  the  same  piece 
of  paper  as  the  origins  undertaking,  must  be  considered  as  authen- 
ticated by  the  signature  of  the  defendant.  Bhtek  v.  Gompertz^ 
7  Exch.  862. 

2.  Debt  for  rewt— Existing  lease— Verbal  agreemeni, — ^Debt  on  an 
indenture  for  rent.  Flea,  that  while  the  defendant  was  in  the  occu- 
pation of  the  demised  premises,  and  before  the  rent  became  due,  it 
was  agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  make  certain  alterations,  and  in  consideration  thereof  the 
defendant  should  relinquish  his  interest  under  the  indenture,  and 
accept  a  fresh  lease  for  seven  years  at  an  increased  rent ;  and  until 
such  lease  should  be  tendered  to  the  defendant,  he  should  hold  the 
premises  as  tenant  irom  year  to  year,  at  the  increased  rent ;  that  the 
plaintiff  executed  the  alterations ;  that  the  defendant  relinquished  his 
mterest  under  the  indenture,  and  held  the  premises  under  the  agree- 
ment ;  and  that  no  new  lease  was  executed ;  by  means  of  which  pre- 
mises the  defendant  became  tenant  from  year  to  year,  and  all  his 
interest  under  the  indenture  was  surrendered  to  the  plaintiff  by  act 
and  operation  of  law.  Beplication,  de  ififuria,  and  issue  thereon : 
Held,  first,  that  the  plea  could  only  be  proved  by  an  agreement  in 
writing,  since  the  stipulation  as  to  the  yearly  tenancy  was  part  of 
the  agreement  for  a  future  lease,  and  such  agreement  was  required 
by  the  Statute  of  Frauds  to  be  in  writing.  Secondly,  that  under 
such  agreement,  there  would  be  no  surrender  of  the  existing  lease 
by  operation  of  law,  until  the  new  lease  was  granted.  Ibquet  v. 
Moor,  7  Exch.  870. 

SUEETT.— 59  Geo,  3,  c.  12^A88istant  overseer.— In  1841,  T.  E. 
was,  by  a  resolution  of  the  vestry,  appointed  permanent  assistant 
overseer  of  the  parish  of  W.  E.  at  an  annual  salary  of  16Z. ;  and  he 
performed  the  duties  without  giving  security.  In  May,  1846,  it  was 
resolved  by  the  vestry  that  he  shomd  continue  his  office  upon  giving 
security ;  and  accordingly  in  June,  1846,  a  bond  was  entered  into  by 
T.  R.  with  two  sureties,  in  pursuance  of  the  59  Gko.  3,  c.  12,  subject 
to  the  condition  that  the  said  T.  £.  should,  from  time  to  time,  and  at 
all  times  thereafter  during  the  continuance  of  his  said  appointment, 
faithfully  account  for  the  collection  of  the  rates,  &c.,  and  duly  exer* 
cise  all  tlie  duties  of  the  office ;  and  a  few  days  afterwards  a  warrant 
of  the  appointment  of  T.  B.  as  assistant  overseer  was  executed  by 
the  magistrates.  T.  E.  continued  to  perform  the  duties  of  assistant 
overseer  till  1851 ;  but  the  duties  having  been  lessened  in  conse- 
quence, amongst  other  things,  of  the  appoiutment  of  a  relieving 
officer  in  that  year,  a  vestry  (amongst  whom  was  one  of  the  sureties 
to  the  bond),  with  the  consent  of  T.  E.,  came  to  the  resolution  that 
T.  E.  should  continue  the  office  at  a  sahiry  of  14Z.  per  annum.  After 
this,  T.  E.  continued  to  discharge  the  duties  of  his  office  for  some 
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months,  and  then  vengned  it,  when  he  was  fbnnd  in  debt  to  the 
parish :  Held,  that  the  resolution  of  the  restry  of  1851  did  not 
amount  to  a  reyecation  of  the  original  appointment  of  T.  E.,  hut 
that  he  continued  in  l^e  office  at  a  roduced  sabuy,  and  consequently 
that  the  sureties  were  not  discharged  from  liability  under  the  boncL 
JBSrtmk  and  Saneaa,  appeUanU;  EdwardB  and  others^  rupondents^ 
8  Ezch.  214. 

SUEVBTOE  OP  HIGHWAYS.— 2Vcipflw--Prc*<?r^^M?tf  right 
— ^A  surveyor  of  highways  cannot  justify  a  trespass  under  a  prescrip- 
tive right,  or  a  custom  to  take  stones  from  the  waste,  whether  adjoin- 
ing the  sea-shore  between  high  and  low  water-mark  or  otherwise,  for 
the  purpose  of  repairing  the  highways  of  the  parish.  Semhle^  that 
it  would  be  a  good  justification  to  plead  such  a  prescriptive  right  in 
the  inhabitants  of  the  parish,  alleging  that  the  surveyor  was  one  of 
the  inhabitants.     JPadimck  v.  XJnight  and  others,  7  Exch.  854. 

TITHES.    See  Wiu^  2. 

TOWN  COTJlSCILLOIi,—Be8ignationr^Qtio  warranto.— Where 
a  person  has  been  elected  to  the  office  of  councillor  of  a  borough  for 
which  he  was  a  candidate,  and  has  acted  in  such  office ;  and  after- 
Wards,  upon  a  rule  nisi  for  a  qtM  warranto  information  being  obtained 
against  him,  declined  to  show  cause,  and  submitted  to  resign,  and,  if 
necessary,  formally  to  disclaim,  the  Court  will  make  the  rule  absolute, 
without  imposing  any  terms  upon  the  relator  as  to  the  costs  of  any 
subsequent  proceedings.  Beg.  y.  JSarnshaw,  22  Law  J.  (N.  S.) 
Q.  B.  174. 

And  see  MtTincrPAL  Coepoeatiok  Act,  4. 

TEESPASS.— 1.  Local  jurisdiction  of  justices^Oharters.— The 
plaintiff,  a  resident  inhabitant  of  the  panah  of  W.,  in  the  county  of 
Hertford,  which  {)arish  is  not  in  the  liberty  of  St.  Alban's,  was  sum- 
moned  to  appear  in  the  county  of  Hertford,  and  out  of  the  liberty 
of  St.  Alban  s,  before  the  defendants,  justices  of  the  peace  of  the 
county  of  Hertford,  and  also  of  the  liberty,  to  answer  a  charge  of 
assault  committed  in  the  liberty  of  St.  Alban's,  in  the  county  of  Hert- 
ford. The  plaintiff  not  having' appeared,  was  convicted  in  a  penalty 
and  costs,  under  the  9  Geo.  4,  c.  31,  s.  27 ;  and  not  having  paid  them, 
he  was  committed  by  the  defendants  to  the  house  of  correction  at 
St.  Alban's,  and  imprisoned  in  the  liberty  caol  there ;  the  liberty  of 
St.  Alban's  having  been  created  by  roval  charter.  Edward  IV., 
by  charter,  granted  to  the  abbot  and  convent  the  privilege  of 
appointing  their  own  justices  of  the  peace,  vrith  an  exclusive  juris- 
diction of  trying  all  felonies,  trespasses,  &c.,  committed  within  the 
town  and  liber^,  together  with  a  common  gaol.  .  By  the  statute 
27  Hen.  8,  c.  24,  it  was  enacted,  that  thenceforth  no  person  except 
the  king  should  have  the  power  of  making  justices  of  the  peace. 
By  the  statute  31  Hen.  8,  c.  13,  it  was  enacted  that  all  abbeys,  &c., 
thereafter  dissolved,  together  vrith  their  courts,  liberties,  privileges, 
and  franchises,  shoi^d  vest  in  the  Crovm  for  oyer,  and  that  the  o^er 
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and  soyemanoe  thereof  and  the  liberties,  fraaehiBes,  and  temporal 
jurisdietiony  should  be  yested  in  the  Court  of  Augmentation. 
James  I.,  by  charter  granted  to  G-.  W.  and  T.  W.  the  liberty  of 
St  Alban'Sy  with  all  its  rights,  in  as  ample  a  manner  as  any  abbot,  &c., 
had  held  or  enjoyed  them.  There  haye  always  been  separate  com- 
missions of  the  peace  for  the  ooanty  of  HJertford,  and  for  the  liberty 
of  St.  Alban's.  The  county  justices  are  authorized  generally  under 
their  commission  to  keep  the  peace  in  the  county,  and  their  commis- 
sion contains  the  words  **  as  well  within  the  liberties  as  without ;"  and 
the  justices  appointed  under  the  liberty  commission  are  authorized 
generally  to  keep  the  peace  within  the  libert^r ;  Held,  first,  that  the 
justices  of  the  liberty,  had  not  exdusiye  jurisdiction  within  the 
liberty ;  secondly,  that  the  county  justices  had  jurisdiction  oyer  an 
offence  committed  within  the  libeity ;  andlastiy,  that  they  had  power 
to  commit  the  plaintiff  to  the  liberty  house  of  correction.  Arnold  y. 
Gaumen  and  another,  22  Law  J.  (Is.  S.)  Exch.  180. 

2.  I^ew  assignment — Pleading — Bight  of  assignee  of  crops  to  enter 
after  tenemeg  determined. — To  a  declaration  in  trespass  for  assault, 
the  defendants  pleaded  a  justification  in  defence  of  the  possession  of  a 
dwelling-house.  The  plaintiff  new  assigned  that  the  tirespasses  were 
committed,  not  in  a  dwelling-house,  but  on  a  certam  bridge,  and  in 
certain  yards  and  fields,  parcel  of  a  farm.  The  plea  to  the  new 
assignment  stated  that  W.  was  possessed  of  the  dwelling-house,  and 
also  of  the  bridge,  yards,  and  fields,  which  belonged  and  were  adjacent 
to  the  dwelling-house,  and  then  justified  the  trespasses  in  defence  of 
the  possession  of  the  house,  bridge,  yards,  and  fields,  and  then  ayerred 
that  the  defendants  remoyed  the  plaintifi*  &om  the  bridge,  yards,  and 
fields,  and  took  him  bj  the  nearest  way  to  a  public  highway  near  to 
the  dwelling-house,  bridge,  yards,  and  fields.  The  replication  alleged 
the  seisin  of  W.  in  the  farm ;  the  demise  of  it  by  him  to  J.  as  tenant 
from  year  to  year;  the  entry  of  J. ;  an  assignment  by  J.  to  B.,  to  secure 
a  debt,  of  the  present  and  future  growing  crops  on  the  Harm,  with  a 
power  to  B.,  in  default  of  paTment,  to  take  possession.  It  then 
alleged  a  default  by  J. ;  that  W.,  at  the  time  of  the  default,  was  in 
possession  of  the  farm,  on  which  there  then  were  growing  crops, 
which  belonged  to  J.  afber  the  date  of  the  assignment ;  that  tne 
plaintiff,  as  seryant  to  B.,  took  possession,  and  continued  in  possession 
of  the  growing  crops  for  a  reasonable  time ;  and  that  before  a  reason- 
able time  had  elapsed,  the  defendants  remoyed  him,  and  dragged  him 
from  the  dwelling-house,  across  the  bridge,  yards,  and  fields,  to  the 
highway :  Held,  that  the  plea  was  good,  as  it  confessed  and  justified 
the  trespass  committed  on  the  bridge,  yards,  and  fields,  which  were 
all  that  were  alleged  in  the  new  assignment ;  and  that  the  allegation 
in  the  plea,  admitting  that  the  defendants  dragged  the  plaintiff  from 
the  bridge  to  the  highway,  mi^ht  be  treated  as  surplusage,  as  it  was 
not  made  a  ground  ofcomplaint  in  the  new  assignment.  Held,  further, 
that  the  replication  was  bad,  as  it  did  not  show  any  right  in  B.  to 
place  a  person  on  the  premises  to  retain  possession  of  the  growing 
crops  after  J.'s  tenancy  had  come  to  an  end,  and  the  landlord  had 
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regabed  possefleioD,  and  that  if  B.*b  right  to  do  so  depended  upon 
the  mode  of  the  termination  of  the  tenancy,  or  the  nature  or  con- 
dition of  the  crops,  the  replication  ought  to  hare  set  forfch  the  div 
cumstances  which  abridged  the  pHmd  facte  rights  of  the  owner  of 
the  fann  to  remoye  all  other  persons  from  it.  SaffUng  r.  Okey  and 
another,  22  Law  J.  (N.  S.)  Ezch.  189. 

3.  Farol  evidence — Written  inetrument — ^Trespass  to  the  plaintifrs 
close.  The  j^laintiff  proved  by  parol  that  he  was  in  possession  of  the 
close  at  the  time  of  the  trespass  (the  16th  of  Juh^,  under  a  written 
agreement  from  W.,  which  was  not  produced.  The  defendant  pro- 
duced  a  lease  of  the  same  close  from  W.,  made  and  takine  effect 
upon  the  16th  of  Julj :  Held,  that  in  order  to  entitle  the  plaintiff  to 
more  than  nominid  images,  he  was  bound  to  show  the  duration  of 
his  interest,  which  he  could  only  do  by  the  written  instrument. 
Twfman  y.  Knowles,  22  Law  J.  (N.  S.)  a  B.  148. 

4.  Seizure  Iw  sheriff'— Evidence  of  payment. — Trespass  for  breaking 
the  plaintiff's  house  and  seizing  his  goods.  The  defendants  were  the 
sheriffs  of  Middlesex,  and  Slowman  a  bailiff  of  the  sheriffs.  Slow- 
man,  seyering  from  the  other  defendants,  pleaded  ''  not  guilty,"  and  a 
justification  under  a  Ji.  fa.y  upon  a  judgment  recoyered  against  the 
^intiff,  and  a  warrant  from  the  sheriff  to  him  and  another  bailiff. 
Keplication,  alleging  a  prior  warrant  from  the  sheriff  to  E.  J.,  another 
bailiff,  a  seizure  of  the  plaintiff^s  goods  under  that  warrant,  and 
thereupon  payment  to  and  acceptance  by  the  sheriff  of  the  fidl 
amount  in  satisfaction  of  the  writ.  Bejoinder,  that  £.  J.  did  not 
seize  the  goods,  nor  did  the  sheriff  accept  mode  et  farmd.  On  the 
trial,  it  appeared  that,  under  the  warrant  to  £.  J.,  a  seizure  was  made 
hy  £.  J.'s  son,  by  the  authority  of  £.  J.  Afterwards,  and  before 
an^  sale,  the  plaintiff's  solicitor  went  to  the  office  of  E.  J.,  and 
bemg  unable  to  see  E.  J.,  who  was  ill,  he  there  paid  the  full  amount 
in  satisfisustion  to  the  son,  who  thereupon,  in  E.  J.'s  name,  withdrew 
the  man  whom  he  had  left  in  possession,  and  gaye  notice  to  the 
execution  creditor  that  the  money  was  ready  for  him  at  his  father's 
office.  There  was  contradictory  evidence  as  to  the  payment  over 
of  the  amount  to  E.  J.,  who  died  on  the  same  day,  and  the 
money  was  not  paid  to  the  execution  creditor.  The  other  defendants, 
as  sheriffs,  afterwards  issued  a  fresh  warrant  to  Slowman  and  Gk)yer, 
another  bailiff,  treating  the  first  warrant  as  a  nullity,  and  the  plain- 
tiff's goods  were  again  seized  under  it,  and  a  man  left  in  possession 
for  several  days  by  Gover,  Slowman  taking  no  part  in  the  seizure. 
The  jury  did  not  agree  as  to  whether  the  money  had  been  paid  over 
to  E.  J.,  but  they  were  of  opinion  that  the  son  executed  the  warrant 
bjr  the  direction  of  E.  J. ;  that  he  had  authority  from  E.  J.  to  act  for 
him  in  his  office,  and  that  the  money  had  been  received  under  that 
authority.  The  learned  judge  directed  the  jury  that,  being  of  that 
opinion,  they  might  find  a  payment  of  the  money  to  the  sheriff;  and 
thereupon  a  verdict  was  found  for  the  plaintiff,  damages  400Z. : 
Held,  that  there  was  evidence  from  which  the  jury  might  infer  that 
Slowman  was  guilty  of  committing  the  trespass.     Secondly,  that 
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there  was  siifficient  evidence  of  the  execution  de  facto  tmder  the 
warrant  to  E.  J.,  and  a  payment  to,  and  receipt  bj,  the  sheriff  in 
eatis&ction  of  it ;  and  that  anj  irregularity  in  executing  the  warrant 
to  £.  J.  could  not  be  taken  advantage  of  by  the  shenff.  Thirdly, 
that  as  against  the  sheriff,  the  damages,  under  the  circumstances, 
could  not  be  considered  excessive ;  but  that  as  against  Slowman  they 
were  excessive,  except  upon  the  doctrine  that  in  an  action  of  tort 
the  measure  of  damages  is  the  sum  which  ought  to  be  awarded 
against  the  most  ffuilty  of  several  defendants ;  and  as  to  the  sound- 
ness of  such  a  doctnne,  and  its  application,  qucere.  Gregory  v. 
Ootterell  and  others,  22  Law  J.  (N.  s!)  Q.  B.  217. 
And  see  Shebiet,  2 ;  SntvxYOB  or  HiaHWJiYS. 

TEX7CK  A.CT.—'' Artificer''— Fersonal  labour,  — The  plaintiff 
contracted  to  load  ironstone  at  so  much  per  ton,  but  did  not  stipularte 
for  his  own  personal  labour.  He  employed  men  to  do  the  work 
under  him,  and  from  time  to  time  he  worked  personally :  Held,  that 
he  was  not  an  "artificer"  under  the  Truck  Act,  1  &  2  Wm.  4, 
c.  37,  SB.  3,  5,  25  (supporting  Eiley  v,  Warden,  2  Exch.  Beports,  59). 
Sharman  v.  Sanders  and  others,  22  Law  J.  (N.  S.)  C.  B.  86. 

.  TUENPIKB  TOLIjS,  — Mortgage  of— Bona  notabiUa—Man. 
damns, — ^Where  a  mortgage-deed,  m  the  form  prescribed  by  the 
Gheneral  Turnpike  Act,  8  Geo.  4,  c  126,  s.  81,  assigned  the  tolls  and 
toll-houses  of  a  turnpike  road,  to  hold  for  the  residue  of  the  term  for 
which  the  tolls  were  granted,  unless  the  mortgage-money,  with 
interest,  were  sooner  repaid ;  it  was  held  that  a  mortgage  was  lona 
notabilia,  where  the  road  and  toll-houses  were  situated,  and  not 
where  the  deed  was  at  the  time  of  the  death  of  the  mortgagee. 
Under  such  a  mortgage  the  mortgagee  has  only  an  equitable  fight  to 
enforce  payment  of  the  principal  and  interest,  and,  consequently,  no 
mandamus  will  be  granted  to  compel  the  trustees  of  the  road  to  pay 
the  interest.  Beg,  v.  Trustees  of  BaXby  and  Worksop  TStmpike 
Beads,  22  Law  J.  (N.  S.)  Q.  B.  164. 

UNSTAMPED  T^OGmSJ^T,  — Fraud— AdmissiUlity  in  evi- 
dence,— ^A  document  which  purports  to  be  an  agreement,  and  is 
valid  upon  the  face  of  it,  but  which  is  tendered  in  evidence  to  show 
the  transaction  with  which  it  is  connected  to  be  a  fraud,  is  admis- 
sible, although  unstamped.  The  plaintiff  entered  into  a  written 
agreement  with  a  third  party  to  race  their  horses  upon  certain  terms, 
and  he  deposited  the  amount  of  his  stake  with  the  defendant.  The 
race  was  run,  and  the  plaintiff's  horse  was  beaten ;  but  he  afterwards 
discovered  that  the  whole  transaction  was  a  concocted  fraud :  Held, 
in  action  to  recover  back  the  stake  after  notice  given  not  to  pay  the 
amount  over,  that  the  written  instrument,  although  not  stamped, 
was  properly  admitted  in  evidence  in  proof  of  the  Mud.  Holmes  v. 
Sixsmith,  7  Exch.  802. 

WATEECOUESE.— 1.  Bight  to  particular  ehawnel.— Where  A., 
being  owner  of  land  through,  which  a  stream  runs  down  to  the  land 
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of  R,  grantB  by  deed  to  B.  that  the  Btream  shall  be  in  the  control 
of  B.  and  hia  aBBigns,  and  shall  flow  in  a  free  and  uninterrupted 
coarse  through  a  channel  described  in  the  deed,  and  afterwards 
A.  and  B.  assign  respectiTely  their  land  to  Y.  and  Z.,  Y.,  if  he 
divert  the  water  from  such  channel,  though  he  does  not  therebj* 
deprive  Z.  of  the  use  of  any  water,  is  liable  to  an  action  at  the  suit 
of  Z.  In  such  action,  it  is  sufficient  for  Z.  to  declare  that,  by  reason 
of  his  possession  of  the  land,  he  is  entitled  to  have  the  use  and 
benefit  of  the  water  flowing  in  a  certain  directiim  along  the  channel, 
and  that  defendant  diverted  the  water  therefrom.  It  is  not  necessary 
to  refer  to  the  grant.  NoHham  v.  Hurlev,  1  Q.  B.  (Ellis  &  B.)  665. 
2.  J^rieultwral  drain — Alteration  of  leoelr^Bight — The  flow  of 
water  from  a  drain  made  for  the  purpose  of  agricultural  improve- 
ments for  twenty  years,  does  not  give  a  right  to  a  neighbour,  so  as 
to  preclude  the  proprietor  from  altering  the  level  of  his  drain  for  the 
improvement  of  his  land.     Cheatrex  v.  Maywardy  B  £xch.  291. 

WEIGHTS  AND  MEASTTEES  ACT.— OW  measure—Oontraot 
to  he  performed  abroad, — To  an  action  for  goods  bargained  and  sold, 
the  defendant  pleaded  that  the  contract  for  the  sale,  and  the  sale  by 
the  plaintiff,  were  made  by  a  measure  other  than  those  authorized  by 
the  5  4&  6  Wm.  4,  c.  63,  to  wit,  by  the  old  gallon  measure.  Beplicar 
tion,  that  the  contracts  were  for  the  sale  of  palm  oil,  at  a  certain 
price  per  gallon,  old  measure,  the  said  oil  to  be  procured  bv  the 

Slaintiff's  testator  in  Africa,  and  to  be  shipped  there  on  board  the 
efendant's  vessel^  sent  there  for  the  purpose,  the  quality  of  the  oil 
to  be  approved  of  before  it  should  leave  the  shore ;  and  that  the 
contracts  as  to  the  measurement,  delivery,  and  receipt  of  the  oil, 
were  wholly  to  be  performed  in  parts  beyond  the  seas.  Bejoinder, 
that  the  contracts  were  made  in  England,  and  that  the  oil  was  to  be 
paid  for  in  England  by  the  defendant :  Held,  on  demurrer,  that  this 
contract  was  not  in  violation  of  the  Weights  and  Measures  Act, 
5  &  6  Wm.  4,  c.  63,  as  that  Act  was  intended  to  apply  to  bargains 
and  sales  in  England,  which  were  to  be  performed  by  measuring  the 
articles  in  this  country.  Bosseter,  executor,  v.  Chihlmany  22  Law  J. 
(N.  S.)  Exch.  128. 

WILL. — 1.  Congtruetion — BeaUy  and  personalty — Estate  tail  by 
implication, — ^A  testatrix,  by  a  will  made  before  1838,  devised  a  house 
and  lands  to  her  granddaughter,  M.  A.,  and  bequeathed  to  her  200^. 
due  on  a  bond ;  and  the  will  then  proceeded :  "  But  in  the  event  of  M.  A. 
dying  without  having  any  lawful  issue,"  the  house  and  lands,  and  the 
said  200L,  to  revert  to  other  grandchildren :  Held,  that  M.  A.  took 
an  estate  tail,  and  not  an  estate  for  life  in  the  realty,  and  the  abso- 
lute property  in  the  personalty.  Cole  and  Wife  v.  Ghble,  22  Law  J. 
(N.  S.)  C.  B.  148. 

2.  (hnstruetion — Titheg — Bealeitate, — E. being  seised  in  feeof  tithes 
and  also  of  lands,  devised  the  tithes  to  his  nephew  D.,  son  of  H.'s 
sister  A.,  for  life ;  but  if  D.  should  receive  ecclesiastical  promotion 
to  a  certain  amount,  then  to  D.'s  brother  W.  for  life ;  remainder  to 
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the  uses  ezpresBed  edneeniin^  Iiib  real  estate.  He  made  oertain 
pictures,  &c.,  heiivlooms,  directing  the  inventorjr  tfaeteof  to  be  depo- 
sited with  the  deeds  concerning  nis  ''  real  estates.*'  He  devised  all 
his  ^'  real  estate,  of  what  nature  or  kind  soever,  and  wheresoever 
situate,"  to  his  niece  M.  for  life  ;  remainder  to  her  scms  successiyelj 
in  tail,  remainder  to  W.  for  life,  remainder  to  his  sons  in  tail, 
remainder  oyer  to  other  nephews  in  like  manner.  He  bequeathed  a 
legacy  to  his  wife,  on  condition  of  her  executing  a  deed  bmding  her 
to  receive  an  annuity  from,  the  person  who  should,  for  the  time 
being,  be  in  the  possession  of  his  '^  real  estate,  under  the  limitations 
aforesaid,"  in  lieu  of  her  taking  possession  of  the  hereditaments 
settled  on  her  by  way  of  jointure.  He  executed  two  codicils,  in 
which  he  changed  the  order  of  the  parties  named  in  the  disposition 
of  his  will  to  succeed  in  the  entail  of  his  ^  estates,  real  and  per- 
sonal ;"  and  he  declared  '^  all  the  estates  left  and  disposed  of  by  my 
will"  to  be  without  impeachment  of  waste,  with  power  to  cut  timber 
for  repairs  of  "  buildings  on  the  estate."  By  another  codicil,  he 
devised  all  his  '^  real  estates,  of  what  nature  or  kind  soever,"  to  H., 
Son  of  M.,  in  strict  settlement ;  and  upon  fisulure  of  H.'s  issue, 
devised  all  his  ''  said  real  estates,"  as  "  mentioned  in  my  said  will," 
declaring  that  the  devises  in  the  codicil  were  to  take  effect, ''  in  pre- 
cedence to  the  devises  of  my  real  estate  contained  in  my  said  wul ;" 
and  he  ap;pointed  D.  one  of  his  residuary  legatees :  Held,  that  tithes 
were  not,  m  the  wiU,  included  under  the  words  real  estate,  and  that 
the  specific  devise  of  them,  therefore,  took  effect.  Also,  that  this 
specific  devise  was  not  revoked  by  the  codicil  last  mentioned,  the 
words  "  real  estate"  appearing  to  be  there  used  so  as  not  to  include 
tithes.     Williams  v.  JSvms,  1  Q.  B.  (Ellis  &  B.)  727. 

3.  Specific  leaacy — Arrears  rf  interest — Bepavr  of  mortgaaed  fre- 
«we«.— -The  will  of  a  testator,  who  at  the  time  of  his  death  was  in 
possession  of  some  household  property,  which  had  been  mortgaged 
to  him  in  fee,  to  secure  1,500Z.  and  interest,  contained  the  following 
clauses :  "  I  give  all  my  interest  and  claim  on  household  property  in 
jN".,  belonging  to  the  successors  of  the  late  mortgagor,  on  which  I 
have  a  mortgage  of  1,600/.,  &c.,  to  the  pladntS",  her  heirs  and 
assigns,  for  ever,"  &c.  "  My  widow  shall  pay  my  funeral  expenses, 
and  other  just  debts,  without  interfering  with  the  legacies  to  my 
family."  During  the  testator's  lifetime,  certain  repairs  which  had 
been  ordered  by  him  had  been  done  to  the  mortgaged  premises,  but 
had  not  been  paid  for  by  him,  but  were  paid  for  by  his  executrix 
after  his  death.  There  were  also  at  the  time  of  his  death  arrears  of 
interest  due  on  the  mortgage :  Held,  that,  by  the  will,  not  only  the 
principal  sum  of  1,500?.,  but  also  the  unpaid  arrears  of  interest 
passed  to  the  plaintiff,  as  legatee ;  that  the  plaintiff  was  not  liable 
to  repay  to  the  executrix  the  sum  she  had  so  paid  for  the  repairs  of 
the  mortgaged  premises;  that  the  executrix  was  not  justified  in 
refusing  to  give  up  to  the  plaintiff  the  mortgage-deed  until  he  had 
paid  to  her  the  amount  of  the  arrears  of  interest,  and  of  the  bill  for 
the  repairs ;  and  that,  assuming  that  she  had  assented  to  the  legacy, 
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and  that  the  sams  had  been  paid  under  doress,  he  was  entitled  to 
recover  them  back.  Gibbon,  appellant,  t.  Gibbon,  respondent,  22  Iaw  J. 
(N.  S.)  C.  B.  181. 
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22  Law  Journal  (N.  S.),  parts  4,  5,  and  6. 


ABDFCTION. — Father's  possession, — A  girl  under  sixteen  having 
been  persuaded  bj  the  prisoner  to  leave  her  Other's  house  and  go  away 
with  riim  without  her  father's  consent,  in  pursuance  of  the  arrange- 
ment between  them,  left  her  home  fdone  and  went  to  a  place  ap- 
pointed. There  the  prisoner  met  her.  They  then  went  away  together 
to  a  distant  place,  not  intending  to  return :  Held,  that  there  was  a 
taking  of  the  girl  by  the  prisoner,  within  the  meaning  of  the 
9  Oreo.  4,  c.  31,  s.  20,  when  h^  met  her  at  the  appointed  place  and 
went  away  with  her ;  and  that  there  was  then  a  taking  of  her  out  of 
her  father's  possession,  as  until  the  prisoner  took  her  she  had  not 
absolutely  renounced  her  father's  protection,  but  would  have  pre- 
sumably returned  home  had  she  failed  to  meet  the  prisoner.  Mea, 
V.  Manktelon,  22  Law  J.  (N.  S.)  M.  C.  116. 

ABSON  TO  DEFEAUD  INSUBANCE  GFmCE.— Production 
of  policy — Evidence. — The  prisoner  was  indicted  for  arson  in  set- 
ting fire  to  his  own  house  with  intent  to  defraud  an  insurance 
office.  Notice  to  produce  the  policy  was  given  him  in  the  middle 
of  the  day  before  the  trial.  The  policy  was  not  produced :  Held, 
that  the  secondary  evidence  of  the  policy  was  inadmissible.  Beg, 
V.  KiUon,  22  Law  J.  (N.  S.)  M.  C.  118! 

BEEE  ACTS. — License — False  certificate — Jurisdiction  of  juS' 
tices. — The  jurisdiction  to  convict  under  3  &  4  Vict.  c.  61,  of  using 
a  fake  certificate  for  the  purpose  of  obtaining  a  license  to  retail  beer, 
is  in  the  justices  acting  in  and  for  the  place  where  the  offence  is  com- 
mitted. Where  such  a  conviction  was  made  by  two  justices  of  Kent, 
having  jurisdiction  within  the  division  in  which  the  house  sought  to 
be  licensed  was  situate,  but  not  within  the  borough  of  Maidstone, 
wherein  the  offence  was  committed :  Held  (Coleridge,  J.  dis.),  under 
3  &  4  Vict.  c.  61,  s.  19;  11  Geo.  4  &  1  Wm.  4,  c.  64 ;  and  4  &  6 
Wm.  4,  c.  85,  that  the  jurisdiction  given  to  such  justices  by  the  two 
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latter  statutes,  did  not  extend  to  the  offence  of  using  a  £Edse  certifi- 
cate for  obtaining  a  license  to  retail  beer,  subsequently  created  by 
3  &  4  Vict.  c.  61,  8.  6,  and  that  the  conviction  was  tnerefore  bad. 
Beff,  V.  Woffhom,  22  Law  J.  (IST.  S.)  M.  C.  60. 

CITY  GAOL. — Fower  rf  town  council — Order  of  justices — 
Governor's  salary, — The  7  Wm.  4  &  1  Vict.  c.  78,  s.  38,  does  not 
deprive  the  council  of  a  city  or  borough  of  all  control  over  the 
government  and  regulation  of  the  gaol  or  house  of  correction  of 
the  city  or  borough,  which  was  transferred  to  the  council  by  the 
5  &.  6  Wm.  4,  c.  76.  Under  the  proviso  in  that  section,  the  council 
have  a  discretionary  power  as  to  the  salary  to  be  paid  to  the  governor 
of  such  gaol  or  house  of  correction,  and  may  refuse  to  confirm  an 
order  made  by  justices  of  the  city  or  borough  for  the  payment  of  an 
amount  of  salary  which  the  council  consider  excessive.  Reg,  v. 
Mayor,  ^c,  of  York,  22  Law  J.  (N.  S.)  M.  C.  72. 

CONSTABLE.    See  Mvihoipal  Cobpobation  Act,  1. 

COFNTY  BEIDGE.--43  Geo.  3,  c.  69,  *.  ^--Bepair—LUMUty 
ofcotmty  surveyor, — The  inhabitants  of  a  county  are  not  liable  to  be 
sued  through  their  surveyor  by  an  individual,  for  damages  in  respect 
of  iniuries  to  his  person  and  property,  occasioned  by  a  bridge  repair- 
able by  the  inhabitants  of  a  county,  Deing  out  of  repair.  Makinnon 
and  another  v.  Penson,  22  Law  J.  (N.  S.)  M.  C.  67. 

COUNTY  TnEA8JmBB.'-'Oonveyanceofprisoners--Comnnttals 
from  Metropolitan  police  districts, — The  treasurer  of  a  county  partly 
included  within  the  Metropolitan  police  district  is,  under  the 
11  &  12  Vict.  c.  42,  s.  29,  liable  to  pay  out  of  the  county  rate 
ezpenses  (which  the  prisoner  has  no  means  of  defraying)  incurred  by 
a  Metropolitan  police  constable  in  conveying  prisoners  to  the  county 
gaol  under  warrants  of  commitment  made  by  justices  of  the  county 
within  the  district,  directed  to  the  parish  constable,  and  delivered  for 
execution  to  the  police  constable,  under  the  2  &  3  Vict.  c.  47,  s.  12 ; 
the  orders  upon  the  treasurer  for  payment  of  the  expenses  being 
made  by  county  justices  within  the  district,  whether  such  com- 
mittals are  for  trial  upon  charges  of  felony  or  misdemeanour,  or 
upon  remand  followed  by  a  committal  or  discharge,  or  upon  sum- 
mary conviction  in  a  penalty  with  an  adjudication  of  imprison- 
ment in  case  of  nonpayment.  The  county  treasurer  is  also  liable 
to  pay  out  of  the  county  rate,  like  expenses  incurred  by  a  Metro- 
pohtan  police  constable  under  warrants  of  committal  made  by 
Metropolitan  police  magistrates,  sitting  at  police  courts,  and  directed 
and  delivered  to  such  Metropolitan  police  constable,  the  orders  for 
payment  on  the  defendant  being  also  made  by  Metropolitan  police 
magistrates  sitting  at  the  police  courts,  whether  such  committals  are 
for  trial,  or  charges  of  felony  or  misdemeanour,  or  upon  remand,  or 
on  summary  convictions,  or  for  refusing  to  enter  into  recognizance 
to  keep  the  peace.  But  the  county  treasurer  is  not  liable  to  pay  to 
a  police  constable  the  expenses  of  reconveying  to  a  police  court  n*otti 
the  county  gaol  a  prisoner  who  had  previously  been  coitimitted  there 
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for  re-examination,  when  the  warrant  to  bring  the  prisoner  up  again 
was  made,  not  on  the  police  constable,  but  upon  the  gaoler  who  nad 
employed  the  police  constable  to  reconyej  the  prisoner.  Semhle^ 
that  such  expenses  would  be  payable  if  the  magistrate  made  his  order 
to  the  constable  to  bring  up  the  prisoner  at  the  same  time  as  he 
ordered  the  gaoler  to  deliver  him  to  the  constable.  Leverick  v. 
Mercer,  22  Law  J.  (N.  S.)  M.  C.  81. 

DESBBTION  OF  CKlLD.—IndictahU  qfence^Averment  qf 
injury. — If  a  woman,  in  breach  of  her  maternal  duty,  wilfully  aban- 
dons her  in&nt  child  of  too  tender  years  to  provide  for  itself,  she  is 
not  indictable  at  common  law  imless  her  abandonment  cause  an 
injury  to  the  health  of  the  child.  Evidence  that  the  child  *'  had 
suffered  injury,  but  not  to  any  serious  extent,"  does  not  sufficiently 
support  the  averment  in  the  indictment  that  the  health  of  the 
child  had  been  greatly  and  materially  injured.  Hea,  v.  Fhillpotty 
22  Law  J.  (M.  C.)  113. 

ESTOPPEL. — Indictment — Highway^ — Judgment  on  frior  present- 
ment,— Upon  the  trial  of  an  indictment  agamst  the  mhabitants  of 
the  township  of  H.,  for  the  non-repair  of  a  highway,  a  jjrior  judg- 
ment of  Quarter  Sessions  upon  a  presentment Tby  a  justice,  under 
13  G^eo.  3,  c.  78,  for  non-repair  of  the  same  highw^,  was  put  in. 
The  presentment  alleged  that  the  highway  was  in  H.,  and  that  H. 
was  liable  to  repair  it.  It  also  appeared  by  the  ludgment  that  two 
of  the  inhabitants  of  H.  had  appeared  and  pleaded  guilty,  and  that  a 
fine  was  imposed :  Held,  con^usive  evidence  that  the  highway  was 
in  H.,  and  that  H.  was  liable  to  repair  it.  The  presentment  did 
not  state  how  the  township  was  liable  to  repair :  Held,  that  although 
it  might  be  bad  for  this  reason  on  demurrer  or  error,  yet  that  having 
been  submitted  to  by  the  defendants,  they  were  conclusively  bound 
by  it.  The  fact  of  the  fine  imposed  by  the  Sessions  not  being  shown 
to  have  been  paid  did  not  prevent  the  judgment  from  acting  as  an 
estoppel,  no  fraud  being  imputed.  A  recital  in  a  private  Act  (^ince 
repesded)  that  the  road  in  question  was  in  D.,  is,  at  most,  only 
evidence  of  that  fact,  and  is  not  admissible  against  the  estoppel. 
Beg.  Y.  Inhabitants  of  Raughton,  22  Law  J.  (N.  S.)  M.  C.  89- 

FALSE  VW^^^CE^,— Representations  at  different  times^—The 
prisoner  called  on  prosecutrix  and  asked  her  to  subscribe  to  a  burial 
club,  which  he  said  was  a  strong  club,  and  respectable,  and  had 
7,000/.  in  the  bank.  She,  however,  declined.  A  month  afterwards 
he  called  again  for  a  similar  purpose,  and  still  said  the  club  was 
strong  and  respectable,  but  he  did  not  repeat  the  statement  respect- 
ing the  7,000/.  in  the  bank.  On  this  second  occasion  she  consented 
to  become  a  member,  and  paid  him  threepence  for  admission.  The 
statement  respecting  the  account  of  money  in  the  bank  was  fabe  : 
Held,  on  an  indictment  against  the  prisoner  for  obtaining  money 
under  false  pretences,  that  the  jury  were  at  liberty  to  connect  to- 
gether, as  one  continuing  representation,  the  statements  made  at  the 
two  interviews,  and  to  convict  the  prisoner  if  they  thought  the  prose- 
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cutriz  was  influenoed  to  part  with  her  money  by  means  of  the 
representation  that  the  club  had  7,0002.  in  the  bank.  Beg,  v. 
WelVnum,  22  Law  J.  (N.  S.)  M.  C.  118. 

HIGHWAY.    See  Estoppbl. 

IKDICTMENT.    See  Estoppel. 

JUSTICE  OF  THE  PEACE.— 1.  Trewass  for  false  imprisonment 
—11  Sf  J.2  Vict  c,  44,  *.  2.— The  11  &  12  Vict.  c.  44,  s.  2,  which  enacts 
that  no  action  shall  be  brought  against  a  justice  of  the  peace  for  any- 
thing done  under  a  warrant,  upon  an  information  lot  an  alleged 
indictable  offence,  if  '*a  summons  were  issued  previously  to  such 
warrant,  and  such  summons  were  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his 
last  or  most  usual  place  of  abode,  and  he  did  not  appear  according  to 
the  exigency  of  such  summons,''  does  not  apply  to  a  summons  and 
warrant  issued  after  conviction,  with  a  view  to  the  levying  of  penal- 
ties and  costs.  Upon  a  conviction  under  the  Copyright  of  Designs 
Act,  6  &  7  Vict.  c.  65,  the  party  convicted  makiM  default,  was,  upon 
comphunt  made,  summoned  to  show  cause  why  he  had  not  paid  the 
amount  of  the  penalties  and  costs  under  such  conviction,  and  why  he 
should  not  be  committed  in  default  of  payment,  and  be  farther  dealt 
with  according  to  law.  Thereupon  his  counsel  and  attorney  appeared 
to  show  cause,  but  the  sitting  magistrate  refused  to  hear  the  case  in 
the  absence  of  the  party  himself,  and  granted  a  warrant  reciting  the 
summons  and  the  neglect  of  the  party  to  appear,  and  commanding 
his  apprehension  to  answer  the  complaint  made,  and  to  be  further 
dealt  with  according  to  law ;  under  which  the  party  was  apprehended 
and  imprisoned:  Held  (the  conviction  being  afterwards  quashed), 
that  the  magistrate  was  liable  to  an  action  of  trespass  for  felse  im- 
prisonment; first,  on  the  ground  that  the  above  section  did  not 
apply  to  default  in  non-appearance  to  a  summons  after  conviction ; 
and,  secondly,  assuming  the  section  to  apply  to  a  summons  after 
conviction,  tnat  there  had  been  no  default  in  appearance,  the  appear- 
ance by  counsel  and  attorney  being  sufficient.  Bessell  v.  Wilson, 
22  Law  J.  (K  S.)  M.  C.  94. 

2.  Tre^ass — Notice  of  action — Sureties  for  good  behaviour  in  a  case 
of  libel. — The  11  &  12  Vict.  c.  44,  s.  2,  provides  that  no  action  shall 
be  brought  against  a  justice  for  any  act  done  under  any  conviction 
or  warrant  issued  in  a  matter  of  which  he  has  no  junsdiction  until 
afl^er  such  conviction  or  warrant  has  been  quashed;  and  by  sec.  9, 
no  action  shall  be  commenced  against  a  justice  of  the  peace  until 
one  calendar  month  after  notice  in  writing  of  such  intended  action : 
Held,  that  a  notice  of  action  served  before  the  quashing  of  a  warrant 
of  commitment  in  respect  of  which  an  action  was  brought  against 
the  justice  granting  it,  was  sufficient.  A  warrant  of  commitment  in 
substance  stated,  that  whereas  the  plaintiff  had  been  brought  before 
the  defendant  (who  was  a  justice),  charged,  on  the  oath  of  T.  P., 
with  having  written  on  the  pavement  in  a  certain  lane  the  offensive 
words  reflecting  on  the  character  of  E,  J.  W.,  "  Doniey  Watt,  the 
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Bailwaj  Jackass ;"  and  it  having  been  stated  to  the  defendant,  on 
the  oath  of  T.  P.,  that  the  contiQued  writing  for  some  time  past  of 
the  offensive  words  was  calculated  to  produce  a  breadi  of  the  peace ; 
and  T.  P.  praying  that  the  plaintiff  might  be  required  to  find  sureties 
to  keep  the  peace;  he,  the  defendant,  ordered  and  adjudged  that 
the  plaintiff  should  enter  into  his  own  recognizance  in  20/.,  with  two 
suffidient  sureties  in  15/.  each,  to  keep  the  peace  for  three  calendar 
months.  The  warrant  then  stated  that  the  plaintiff  had  refused  to 
enter  into  such  recognizance  and  find  such  sureties,  and  commanded 
that  the  plaintiff  should  be  conveyed  to  prison  and  there  kept 
for  the  space  of  three  months,  unless  the  plaintiff  in  the  mean  time 
entered  mto  such  recognizance,  with  sureties.  This  warrant  was 
afterwards  quashed  on  motion,  and  an  action  of  trespass  brought 
against  the  defendant  who  granted  it :  Held,  first,  that  the  warrant 
put  in  by  the  plaintiff  was  evidence  of  the  information  recited  in  it ; 
secondly,  that  it  must  be  taken  that  defendant  intended  to  require 
sureties  for  ^ood  behaviour,  notwithstanding^  the  words  ''  sureties  of 
the  peace  *'  m  the  warrant ;  thirdly,  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behaviour  in  some  cases  of 
libels  against  private  individuals.  That,  therefore,  the  defendant 
had  jurisdiction  in  the  matter  out  of  which  the  cause  of  action 
arose,  and  within  the  meaning  of  the  11  &  12  Vict.  c.  44,  s.  1,  and 
consequently  was  not  liable  to  an  action  of  trespass.  JSaylock  v. 
Sparhe,  22  Law  J.  (N.  S.)  M.  C.  67. 

LICENSE.    See  Bseb  Acts. 

LIGHTINQ  ^KTE.—Non^ated  <?A«fnnai»— Fo^%.--At  ameet* 
ing  of  the  rate-payras  of  a  parish,  it  was  resolved  to  adopt  the  pro- 
visions of  the  statute  3  &  4  Wm.  4,  c.  90,  so  far  as  they  related  to 
lighting  the  parish.  At  a  subsequent  meeiting,  a  requisite  majority 
of  the  rate-pa;^ers  passed  a  resolution  for  mdkinff  a  lighting-rate. 
On  both  occasions  the  rate-payers  present  elected  a  chairman,  who 
was  not  a  rate-payer:  Hdld,  that  although  the  statute  probably 
intended  that  the  chairman  shoi^d  be  a  rate-payer,  the  rate  was  not 
thereby  rendered  invalid.  By  sec.  14,  rate-payers  who  have  not 
paid  all  l^w  parochial  rates,  taxes,  and  assessments  due  six  months, 
are  disqualified  firom  voting  at  meetings  under  the  Act :  Held,  that 
rate-payers  who  had  not  paid  the  lighting>«ate  of  the  preceding  year 
were  disqualified.  Beg.  v.  JusHoes  ofMMleseWy  22  Law  J.  (N.  8.) 
M.  C.  106. 

LUNATIC.    See  Paupee  Ltoatic. 

MAGISTEATE'S  JURISDICTION.— Jw/orwifl^wm  on  oath- 
Malicious  Trespass  Act, — The  statute  8  Geo.  4,  c.  30,  s.  24,  gives  a 
magistrate  jurisdiction  to  convict  summarily  in  cases  of  m^dicious 
damage  to  property.  Sec.  80,  "  for  the  more  effectual  prosecution 
of  all  offences  punishable  on  summary  conviction,"  enacts,  that  when 
any  perscm  shdl  be  charged,  on  the  oath  of  a  cre^ble  witness,  before 
any  justice  with  such  offence,  such  justice  may  summon  the  party, 
and  if  he  do  not  appear,  may  determine  the  case  e^paHe^  or  issue 
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bis  warrant  to  apprehend  the  party,  or  without  summons  may  issue 
his  warrant ;  ana  the  justice  before  whom  the  party  charged  shall 
appear  or  be  brought,  shall  hear  and  determine  the  case:  Held, 
that  sec.  80  did  not  control  the  effect  of  sec.  24,  and  that  it  was  not 
necessary  there  should  be  an  information  on  oath  to  give  the  magis- 
trate jurisdiction  to  hear  the  case  when  the  party  cnarged  with  an 
offence  under  the  Act  appeared  before  him.  Be^,  t.  Millardy 
22  Law  J.  (N.  S.)  M.  C.  108. 

MUNICIPAL  COEPOEATION  ACT.— 1.  Constable^Seplevin 
— General  issue. — ^The  Municipal  Corporation  Act,  6  &  6  Wm.  4, 
c  76,  s.  76,  provides  that  constables  appointed  for  a  borough  shall, 
not  only  witnin  the  borough,  but  also  within  the  county  in  which 
such  borough  is  situate,  have  all  such  powers  and  privileges,  and  be 
liable  to  all  such  duties,  as  any  constable  duly  appointed  now  has, 
or  hereafter  may  have,  within  his  constable-wick,  by  virtue  of  the 
common  law,  or  of  any  statute,  made  or  to  be  made;  and  bj 
sec.  133,  in  all  actions  against  any  person  for  anything  done  in 
pursuance  of  that  Act,  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence  thereunder.  The  defendant,  who 
was  a  borough  constable,  appointed  under  the  Municipal  Corporation 
Act,  was  sued  in  replevin  for  an  act  done  in  discharge  of  his  duty  as 
a  constable,  under  that  Act,  beyond  the  limits  of  the  borough,  but 
within  the  county  in  which  the  borough  is  situate  :  Held,  that  he  was 
entitled,  under  the  general  issue  non  cepit,  to  give  the  special  matter 
of  defence  in  evidence.  Beplevin  will  lie  where  goods  have  been 
unlawfully  taken,  though  not  as  a  distress;  and  therefore,  where 
H.  and  B.  were  sued  in  replevin  for  taking  a  horse,  under  a  claim  of 
property  by  A.,  who  alleged  that  the  horse  had  been  stolen  from  him, 
and  B.  had  acted  in  the  transaction  only  as  a  constable :  Held,  that 
the  action  was  maintainable.  Mellor  v.  Leather  and  doughy  22  Law  J. 
(N.  S.)  M.  C.  76. 

2.  Justices'  clerk  acting  in  prosecutions. — ^The  102nd  section  of  the 
Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  provides  that  it  shall 
not  be  lawful  for  the  clerk  to  the  justices  of  a  borough  to  act  in  the 
prosecution  of  any  offender  committed  for  trial  by  the  justices  to 
whom  he  is  clerk ;  ''  and  any  person  being  an  alderman  or  coimcillor, 
or  clerk  of  the  peace  of  any  borough,  who  shall  act  as  clerk  to  such 
justices,  or  shall  otherwise  offend  in  the  premises,'*  shall  forfeit  100/. : 
Held,  that  the  penaltv  of  lOOZ.  did  not  attach  to  a  clerk  to  the 
borough  justices  (not  being  an  alderman,  councillor,  or  derk  of  the 
peace  of  the  borough),  who  acted  in  the  prosecution  of  offenders 
committed  for  trial  by  the  borough  justices,  (he  qui  tarn,  Sfc.^  v.  Law- 
rence, 22  Law  J.  (N.  S.)  Q.  B.  140. 

OEDBB  OF  EEMOVAL.    See  Pattpbb  Lunatic  ;  and  also, 

POOB. 

PAUPEE  JSm^KTlC—Maintenance^Prior  order  of  removal 
quashed. — A  prior  order  of  removal  quashed  on  appeal  upon  the 
question  of  settlement,  is  conclusive  evidence  between  the  same 
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parties  that  the  pauper  was  not  then  settled  in  the  parish  to  which 
he  was  ordered  to  be  removed,  whether  the  subsequent  inquiry  be 
for  the  adjudication  of  the  settlement  and  maintenance  of  a  lunatic, 
under  the  8  &  9  Vict.  c.  126,  s.  58,  or  an  ordinary  case  of  removal 
of  a  pauper.  An  order  removing  J.  S.  from  A.  to  B.,  founded  on  a 
birth  settlement  in  1804,  was  made  on  the  7th  of  Pebruarv,  1852. 
This  order  was  quashed  on  appeal  upon  the  merits.  In  October, 
1852,  J.  S.  being  then  confined  m  a  lunatic  asylum,  an  order  adjudi- 
cating his  settlement  to  be  in  B.,  and  ordering  B.  to  pay  costs  of 
maintenance,  was  obtained  bv  A.,  founded  on  a  settlement  acquired 
by  J.  S.  in  B.,  in  1831 :  Held,  that  the  prior  decision  estopped  A. 
m>m  obtaining  the  latter  order.  C^wchwardenSj  Sfo,^  of  Seston, 
appellants^  v.  Churchwardens,  Ste,,  of  St.  Bride^  respondents,  22  Law  J. 
(N.  S.)  M.  C.  65. 

^06R.—It^nuyval—BreaJc  of  residence—^  Sf  10  Vict,  e.  66.— 
Where  a  person  leaves  a  parish  in  which  he  has  been  resident,  and 
goes  to  another,  this  will  or  will  not  operate  as  a  break  of  residence, 
under  9  &  10  Yict.  c.  66,  according  as  the  absence  is  of  a  permanent 
or  temporary  nature.  "Where  the  absence  is  under  a  contract,  and 
the  party  has  no  intention  of  returning,  unless  events  over  which  he 
has  no  control  should  occur,  this  is  a  break  of  the  former  residence. 
Se^.  V.  InhdbitanU  of  Stapleton,  22  Law  J.  (N.  S.)  M.  C.  102. 

SETTLEMENT.— i^^^ny  ftyr  one  yeat^-Fraction  of  a  day, — 
An  entry  of  the  receipt  of  rates  by  a  deceased  clerk  of  a  collector, 
who  was  duly  appointed,  is  evidence  of  payment  of  rates,  to  satisfy 
the  statute  4  &  6  Wm.  4,  c.  76.  The  general  rule  of  law,  that  the 
fraction  of  a  day  is  not  to  be  regarded,  applies  to  the  computation 
of  a  year  for  the  purpose  of  conferring  a  settlement,  by  renting  a 
tenement,  under  the  1  Wm.  4,  c.  18.  C.  entered  upon  the  occupation 
of  premises  about  twelve  o'clock  on  the  30th  of  September,  1850, and  in 
the  evening  of  that  day  signed  an  agreement,  stating  that  the  terms 
on  which  he  had  taken  the  premises  from  that  day  were,  amongst 
others,  that  "the  tenancy  is  for  one  year,  commencing  on  the 
30th  September  inst."  He  continued  in  the  occupation  of  the  pre- 
mises until  the  29th  September,  1851 ;  and  about  four  o'clock  on  that 
day,  under  a  previous  arrangement  to  that  effect,  gave  up  complete 
possession  to  an  incoming  tenant :  Held,  that  there  had  been  an  occur 
pation  by  C.  for  "  one  whole  year  at  the  least,"  so  as  to  confer  a  settle- 
ment under  the  statute.  Beg,  v.  St,  Mary,  Warmck,  22  Law  J. 
(N.  S.)  M.  C.  108. 

TBESPASS.    See  Justice,  1,  2. 
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BANKRUPTCY. 


Compriflmg  the  CsBes  (not  prerionaly  inserted)  contained  in 
2  De  Gex,  M.  k  G.  part  2,  and  22  Law  Journal  (N.  8.),  ptti  6. 

AEEBAES  OP  BENT.    See  Dmtbbss. 

BANKER.    See  Eetvbal  of  Cbbtiticatb. 

CEETIFICATB  OF  CONFOEMITT.— Xow  m  mde  of  railway 
9tocJc—12  Sf  13  Tici.  e.  106,  «.  201.— A  bankrupt  had  within  a  year 
from  the  date  of  his  petition  for  adjudication  lost  upon  a  contract, 
and  continued  contract,  for  the  purchase  of  railway  stock,  not  quite 
200^ ;  but  the  loss,  with  the  broker's  commission  on  the  continuation 
of  the  contract,  was  something  more  than  2007. :  Held,  that  the 
word  "  contract,"  in  the  201st  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  is  to  be  read  '*  contracts ;"  and  also  that  the 
commission  is  to  be  included  in  the  gross  amount  of  the  loss,  and 
that  the  bankrupt  haying  so  lost  above  2007.,  was  within  the  penalty 
of  that  section.  Semble^  that  railway  shares,  as  distinguished  &om 
railway  stock,  are  within  the  same  section ;  and,  semble,  that  if  the 
transaction  had  been  brought  before  the  Court  as  one  of ''  gaming,'* 
it  would  have  been  within  the  same  section.  Ua:  parte  (hpelmd^ 
re  Oopeland,  22  Law  J.  (N.  S.)  Bank,  17. 

CONTEMPOEANEOUS  SECTJEITT.    See  Pbooi'. 

COVENANT,  IJNLIQTirDATED  DEBT  DUE  ON.  See  Pb- 
TiTiomo^a  Cbeditob's  Debt. 

DISTEESS  FOB  BENT.— .^fwart— 8  *  4  Wm.  4,  c.  27,  *.  42. 
>^-A  landlord  levied  a  distress  for  rent,  and  before  he  sold,  the  tenant 
was  adjudicated  bankrupt,  and  then  the  sale  took  place  under  the 
distress.  The  commissioner  decided  that  the  landlord  was  only 
entitled  to  retain  one  year's  rent ;  but  on  appeal :  Held,  that  the 
landlord  was,  under  sec.  42  of  3  &  4  Wm.  4,  c.  27  (Stat,  of  Lim.), 
entitled  to  six  years'  rent  out  of  the  proceeds  of  the  sale.  Ex  parte 
Bayly,  re  Lougher,  22  Law  J.  (N.  S.)  Bank.  26. 

DIVIDEND.    See  Joint  akd  Sbpaeatb  Estate. 

JOINT  AND  SEPAEATE  ESTATE.— 2>M?«7<wk7.--."Where  there 
was  joint  estate  to  the  amount  of  13Z. :  Held,  that  the  joint  creditors 
could  not  receive  dividends  from  the  separate  estate  until  all  the 
separate  creditors  were  paid  in  ftdl,  although  it  did  not  appear  that 
after  payment  of  costs  any  part  of  the  137.  would  remain  for  distri- 
bution.    Ex  parte  Ketmedy,  re  Entwistley  2  D.  M.  &  G.  228. 
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JUEISDIOTION  OP  SENIOE  C0MMISSI0NEE.-.O<for 
Jbr  transfer  of  a  petition  hy  a  junior  eommutianer. — A  junior  com- 
misaiojoer  of  the  London  Court  of  Bankruptcy,  after  the  senior  com- 
missioner had  transacted  all  the  business  before  him,  and  left  the 
court  for  the  day,  made  an  order  for  the  transfer  of  a  petition  for 
adjudication,  ana  all  proceeding  thereunder,  from  a  country  district 
to  London.  The  senior  commissioner  treated  the  order  of  transfer 
as  a  nullify,  as  being  "  ultra  vires^^*  his  absence  not  beine  an  "  un- 
ayoidable  absence"  within  the  20th  section  of  the  Bankrupt  Law  Con* 
aolidation  Act,  and  ordered  the  proceedings  to  be  retransferred  to 
the  country  district :  Held,  on  appeal,  first,  that  the  junior  commis- 
sioner had,  in  such  absence  of  the  senior  commissioner,  jurisdiction 
to  make  the  order  of  transfer ;  secondly,  that  the  order  of  the  junior 
commissioner  was  properly  within  the  90th  section ;  and,  thirdly, 
that  the  order  of  the  senior  commissioner^ to  remoye  back  the  pro- 
ceedings, while  the  junior  commissioner's  order  was  undischarged, 
was  uitra  vires.  J&s  parte  Sewell,  re  Shaw,  22  Law  J.  (N.  S.) 
Bank.  29. 

LOSS   ON  SALE  OP  STOCK.     See  Cehtificate  or  Cok- 

rOBMITT. 

PAYMENT  OP  WAGES.    See  Wages. 

PETITIONING  CEEDITOE'S  BBBT,— Unliquidated  amount 
due  on  covenant. — P.  and  B.  were  engaged  in  partnership,  and  W., 
being  about  to  join  them  in  business,  stipulated  that  J.  B.,  the  father 
of  B.,  should  coyenant  with  him  that  the  debts  due  to  P.  and  B. 
would  realize  a  stated  sum,  and  if  not,  he  would,  on  demand  of  W., 
pay  so  much  as  it  fell  short  of  that  sum  to  P.,  B.,  and  W. ;  and  also 
should  coyenant  with  W.  that  the  debts  owing  by  P.  and  B.  did  not 
exceed  a  stated  sum,  and  if  they  did,  J.  B.  would,  on  the  demand  of 
W.,  pay  to  P.,  B.,  and  W.,  or  the  person  or  persons  to  whom  the  same 
might  be  due,  the  excess  over  that  sum.  The  partnership  of  P.,  B., 
and  W.  was  formed,  and  the  covenants  entered  into  accordingly. 
W.  made  a  demand  for  payment  of  a  sum  which  appeared  to  be  due 
from  the  firm  of  P.  and  B.  oyer  the  stated  sum,  and  not  being  paid, 
an  ad^dication  of  bankruptcy  was  pronounced  and  affirmed  against 
J.  B.,  who  appealed :  Held,  that  the  coyenant  was  not  to  pay  a 
stated  or  liquidated  sum,  but  that  the  remedy  of  it  lay  ia  damages, 
and  being  so,  the  demand  did  not  constitute  a  good  petitioning 
creditor's  debt,  and  the  adjudication  was  therefore  annulled.  Ex 
parte  Broadhursty  re  Broadhurst,  22  Law  J.  (N.  S.)  Bank.  21. 

PEOOP. —  Usurious  interest  on  notes — Contemporaneous  security 
on  land, — A  creditor  who  had  lent  a  trader  money,  took  promissory 
notes  for  the  amount,  with  interest  at  6Z.  per  cent,  per  annum,  and 
obtained  a  mortgage  to  secure  the  same,  at  the  like  rate  of  interest, 
on  leasehold  estates.  Some  of  the  notes  were  at  and  some  less  than 
three  months'  date,  and  others  at  dates  exceeding  three  and  less  than 
twelye  months.     The  trader  became  bankrupt,  and  the  creditor 
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tendered  a  proof  for  the  amount  of  notes  and  interest  at  6Z.  per  cent. ; 
but  the  commissioner  rejected  the  proof,  on  the  ground  of  usury,  the 
money  being  in  his  opinion  contracted  to  be  lent  on  mortgage,  the 
notes  being  a  collateral  security.  The  creditor  appealed :  Held,  that 
the  stat.  8  &  4  Wm.  4,  c.  98,  mmng  wholly  exempted  bills  and  notes 
not  hayine  more  than  three  montluT  to  run,  m)m  the  uauiy  law, 
whether  the  money  for  which  the  same  is  given  is  or  is  not  also 
secured  on  land,  those  notes  were  proveable.  Held  further,  that 
whether  or  not  such  three  months'  notes  were  protected  by  the 
statute,  they,  as  well  as  the  notes  for  longer  periods  not  exceeding 
twelve  months,  similarly  secured  on  land,  were  protected  by  the 
stat.  2  &  8  Vict.  c.  87,  and  proveable  against  the  bankrupt's 
estate,  creditor  giving  up  all  the  securities  but  the  notes.  Held  idso, 
that  the  concluding  proviso  of  the  latter  statute  does  not  impeach  the 
validity  of  any  bill  or  note  payable  at  or  within  twelve  months -afber 
date,  given  bond  fide  and  not  colourably,  although  interest  at  however 
higher  rate  than  5/.  per  cent,  be  formally  expressed  as  well  as  sub- 
stuitially  contracted  for,  and  landed  security,  by  writing  or  deposit, 
or  both,  for  payment  of  such  bill  or  note,  was  contemporaneously 
effectually  or  ineffectually  given.  Ik  parte  Warrinffton^  re  Leakey 
22  Law  J.  (N.  S.)  Bank.  88. 

EECKLBSS  TEADINa.    See  Ebpitsal  or  Cbbtipioatb. 

EEFUSAL  or  CERTIFICATE.— BankeT'-'Beckless  trading,— 
Where  bankers  continued  to  trade  for  two  years  after  they  were 
hopelessly  insolvent :  Held,  that  their  certificates  had  been  properly 
renised ;  but,  by  the  consent  of  the  assignees  and  of  the  creators 
opposing  the  certificate,  protection  was  granted  to  them.  If  bankers 
continue  to  receive  deposits,  knowing  that  if  the  business  were 
wound  up,  they  could  not  pay  5s,  in  the  pound,  that  is  a  trading 
which  is  utterly  unjustifiable.  Senible,  that  the  effects  of  the  mis- 
conduct of  a  banker  are  such  as  to  distinguish  his  case  &om  that  of 
other  traders,  upon  his  application  for  a  certificate.  Mc  part^ 
Buffhrd,  2  D.  M.  &  G.  284. 

FSUEIOUS  INTEEEST.    See  Pboop. 

WAGES. — Payment  of,  out  of  estate — Meaning  qf  169th  section  of 
Consolidation  Act, — Where  by  the  custom  of  a  mining  district,  a 
collier  when  hired,  brings  with  him  a  drawer,  and  divides  with  him 
the  wages  which  are  paid  by  the  manager  or  owner  of  the  mine, 
although  the  manager  has  power  to  dismiss  the  drawer,  and  to  inter- 
dict the  dismissal  of  the  drawer  by  the  collier,  on  the  bankruptcy  of 
the  mine-owner,  owing  wages  to  the  collier,  there  being  wages  due 
to  the  drawer,  the  latter  are  not  labourers  or  workmen  within  the 
meaning  of  the  169th  section  of  the  Bankrupt  Law  Consdlidation 
Act,  1849,  entitled  to  payment  in  full  out  of  the  bankrupt's  estate 
of  wages  due  to  them.  JEJr  parte  EcJcersley,  re  Byrom,  22  Law  J. 
(N.  S.)  Bank.  27.  ^     .      ^ 
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EQUITY. 


HOUSE  OF  LOEDS. 

Contaming  the  CaBes  in 
3  House  of  Lords  Gases,  part  4. 


AK!S\JITY,—JPureha8eSolieitor—!Prusiee  Act.— If  a  trustee 
lias  a  power  or  a  trust  to  sell  property,  be  must  hondjlde  have  some 
one  to  deal  with  in  the  sale  of  it.  It  an  attorney  or  a^ent  can  show 
he  is  entitled  to  purchase  property,  notwithstanding  his  character  aa 
attorney  or  agent,  yet  if,  instead  of  openly  purchasing  it,  he  pur- 
chased it  in  tne  name  of  a  third  person,  as  the  trustee  or  i^ent, 
without  disclosing^  the  fact,  such  nurchase  is  yoid.  A.  was  entitled 
to  a  reyersionary  interest  in  one  nfbh-share  of  certain  real  and  per^ 
Bonal  estate,  then  held  by  a  deyisee  for  life.  A.  granted  to  B.  an 
annuity  upon  it ;  the  annuity  deed,  which  was  registered,  contained 
a  power  of  sale ;  the  annuity  fell  into  arrear,  and  B.  determined  to 
exercise  the  power  of  sale.  The  sale  was  effected  for  a  sum  of  900/., 
but  the  purcnaser  discoyered  an  objection  in  the  memorial  registered, 
which  rendered  the  annuity  deed  inyalid,  and  he  refused  to  complete 
the  purchase,  and  obtained  a  return  of  his  deposit  money.  The 
solicitors  (acting  at  the  time,  as  they  stated,  from  motiyes  of  kind- 
ness to  A.)  obtained  from  A.,  who  had  not  the  benefit  of  any 
solicitor's  adyice,  an  assignment  of  the  reyersionary  interest  to  li. 
for  the  sum  of  900Z.,  and  after  the  reyersion  fell  in,  by  the  death  of 
the  tenant  for  life,  claimed  the  property  as  purchasers,  alleging  that 
the  purchase  had  been  made  by  L.  as  their  agent,  and  on  their  behalf. 
The  executors  declined  to  pay  them  the  yalue  of  the  property,  which 
it  ^as  then  found  amounted  to  1,770/.,  but  paid  it  into  court,  under 
10  &  11  Vict.  c.  96  (the  Trustee  Act).  The  solicitors  presented  a 
petition  to  haye  the  money  paid  out  to  them  as  purchasers  of  the 
reyersionary  interest  under  the  deed  of  assignment  to  L.  A.  opposed 
the  payment,  on  affidayits,  which  set  up  a  case  of  deception  and  fraud 
practised  on  him.  The  parties  on  both  sides  agreed  that  the  case 
should  be  heard  on  petition  and  affidayits,  as  if  a  petition  and  cross 
petition  had  been  filed.  The  Vice-Chancellor  ordered  the  mon^  to 
be  paid  out  of  court  to  the  solicitors  as  purchasers.  The  Lord 
Chancellor,  on  appeal,  reyersed  this  order,  declared  the  assignment 
to  be  inyalid,  ana  ordered  the  money  to  be  paid  back  into  court, 
reseryed  the  costs,  and  gaye  either  of  the  parties  liberty  to  make  any 
further  application  to  the  Court :  Held,  that  the  Lord  Chancellor's 
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order  was  correct ;  that  the  parchase  by  the  solicitors,  who  were  at 
the  time  the  solicitors  of  the  yendor,  was  contrary  to  the  rules  of 
equity,  and  Yoid ;  that  without  any  consent  the  Court  had  jurisdic- 
tion, on  petition  and  cross  petition,  under  the  statute,  to  declare  the 
deed  of  assignment  invalidC  as  well  as  to  order  repayment  of  the 
money ;  that  the  consent  here  given  waived  any  possible  necessity 
for  a  cross  petition ;  and  that  the  order  was  not  bad  for  not  directing 
a  return  to  the  solicitors  of  the  money  they  had  paid  as  purchase- , 
money,  for  that  the  leave  reserved  to  either  "ptaty  to  make  any 
further  application  to  the  Court,  enabled  them  to  obtain  a  return  of 
this  money.  Lewis  and  others,  appellants  ;  HUlman  and  Wife,  re- 
spondents,  3  H.  of  L.  607. 

APPEAL  FEOM  COUET  OF  CHANCEET  IN  lEELAND. 

— Dismissal — Casts. — ^In  an  appeal  from  a  decree  in  the  Court  of 
Chancery  in  Ireland,  where  no  one  appeared  for  the  appellant,  but 
counsel  did  appear  for  the  respondent,  the  appeal  was,  without  the 
respondents'  counsel  being  called  on,  dismissed  with  costs.  Martiny 
appellant ;  D^Arcy  and  another,  respondents,  8  H.  of  L.  698. 

GllARTERr?ARTY.— Assignment  of  chose  in  action— JBJgtdtable 
rights, — ^A.  was  the  owner  of  a  vessel ;  d.  was  to  charter  it  for  a  par- 
ticular voyage  to  seek  a  particular  cargo.  Its  tonnage  was  liu*ger 
than  B.  required.  A.  was  willing,  to  undertake  half  the  ri^,  and 
was  to  have  half  the  profits.  A  charter-party  was  executed,  on  the 
24th  of  April,  1845,  by  which  the  vessel  was  declared  to  be  let  to 
freight,  at  16«.  a  ton  per  month  to  B.,  and  bills  were  to  be  given, 
and  payments  from  time  to  time  made  by  B.,  which  taken  together, 
would  cover  one-half  of  the  amount  stipulated  for  the  freight.  On 
the  arrival  of  the  ship  at  home,  B.  was  to  give  a  bill  at  ninety 
days'  date  for  the  remamder  of  the  freight.  Two  other  instruments 
were  executed  the  same  day ;  by  the  first  of  which  A.  was  to  join 
in  the  adventure,  and,  "  after  payment  or  deduction  of  the  freight, 
and  ail  incidental  expenses,  the  profit  or  loss"  was  to  be  borne 
by  the  parties  in  equal  moieties ;  and  by  the  other,  A.  gave  to  B. 
a  guarantee  for  the  due  performance,  by  the  derk,  of  the  stipu- 
lations he  had  entered  into.  On  the  1st  of  December,  1845,  while 
the  ship  was  on  her  voyage,  A.  assigned  to  C.  the  charter-party, 
and  wrote  on  the  margin  thereof  a  note  addressed  to  B.,  requesting 
him  to  pay  "  what  is  due."  C.  gave  B.  notice  of  this  assigmnei^ 
and  note.  The  notice  was  in  the  ordinary  form,  and  C.  made  no 
inquiries  of  B.  B.  continued  the  payments  which,  by  the  stipula- 
tions in  the  charter-party,  he  was  Dound  to  make.  The  vessel 
returned  in  August,  1846,  and  the  adventure  turned  out  a  loss.  B. 
claimed,  as  against  C,  to  balance  the  accounts  of  profit  and  loss,  as 
he  would  have  been  entitied  to  do  with  A.  had  the  charter-party 
not  been  assigned :  Held,  that  in  equity  he  was  entitled  to  do  so. 
Mangles  and  others,  appellants;  Diaon  and  others,  respondents, 
3  H.  of  L.  702. 

CHOSE  IN  ACTION.    See  Chaetbmabtt. 
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GONTBIBUTOBY.    See  Jodtmtock  Coupjjst. 

COVENANT.    See  liusa. 

DISMISSAL.    See  Apfxal. 

ECCLESIASTICAL  COVT^. —Proee&r-^Beaitiraf^JBhidenee. 
— The  54  Geo.  8,  c.  68,  8.  9,  prohibits  a  proctor  m>m  permitting  or 
suffering  "  his  name  to  be  in  anr  manner  used  in  any  suit,  the  prose- 
cation  or  defence  of  which  shall  appertain  to  the  office  of  a  proctor, 
at  in  obtsining  probates  of  will,  letters  of  administration,  or  marriage 
Hcenses,**  lor  toe  benefit  of  any  other  person^  The  10th  section 
enacts,  ^  that  in  case  any  person  shall,  in  his  own  name  or  in  the 
name  of  any  other  person,  make,  do,  act,  exeieiae,  or  perform,  any 
act,  matter,  or  thing  whatsoever,  in  any  way  apperioining  or  belong- 
ing; to  the  office,  function,  or  practice  of  a  pit)ctor,i  for  or  in  con- 
sideration of  any  gain,  fee,  or  reward,  or  with  a  view  to  participate 
in  the  benefit  to  be  derived  from  the  office,  function,  or  practice  of  a 
proctor,  without  being  admitted  and  enrolled,  he  shall  forfeit  50Z. :" 
Held,  that,  construing  these  two  sections  together,  the  acts  intended 
by  the  latter  section  to  be  prohibited  were  those  wYdck  were  legally 
incident  to  the  office  of  a  proctor ;  not  those  which,  though  usuaUy 
p^ormed  by  him,  were  not  of  right  incident  to  his  o&e.  And, 
therefore,  that  a  registrar  of  an  iSclesiastical  Court,  who,  in  eases 
where  there  was  no  testamentary  contest,  had  prepared  the  doca- 
ments,  and  done  the  acts  necessary  for  obtaining  lettmi  testamentary, 
and  probates  of  wills,  and  other  similar  matters,  had  not  thereby 
subjected  himself  to  the  penalty  imposed  by  the  10th  section.  On 
the  trial  of  an  action  brought  on  this  statute,  evidence  from  certain 
Ecclesiastical  Courts  was  tendered  to  show  that  it  was  customary  for 
the  registrar  to  do  these  acts,  and  to  receive  fees  on  account  of  doing 
them :  Held,  that  such  evidence  was  properly  admitted.  Stephenson 
V.  JERggimon,  3  H.  of  L.  688. 

EQUITY.    See  Chaeteb-pabtt,  and  Sale  op  Estate. 

EEAUD.    See  Sale  of  Estate. 

JOINT-STOCK  CO^VKSTI.—Contributory-'Date  of  Uahility. 
— The  name  of  a  person  who  had  purchased  snares  in  a  joint-stock 
bank  was,  after  the  stoppage  of  that  bank,  placed  on  the  list  of 
contributories,  but  only  nom  the  date  at  which  ne  made  the  purchase. 
An  appeal  was  presented  by  the  official  managers  against  this  qualifi- 
cation of  his  liability.  When  the  case  was  called  on,  this  qualification 
was  by  agreement  struck  out,  and  the  order  of  the  Cfourt  below 
varied  in  that  respect.  Henderson  and  others^  appellants  ;  Sanderson^ 
respondent,  3  H.  of  L.  698. 

LEASE. — Covenant — Fraetiee, — ^A  lease  contained  a  covenant  by 
the  lessor  to  do  certain  work,  and  at  the  end  of  the  covenant  were 
these  words :  ''  and  the  whole  of  which  is  agreed  to  be  left  to  the 
superintendence  of  the  defendant  and  the  plaintifiTs  son:"  Held, 
that  this  was  neither  a  condition  precedent  to,  nor  concurrent  with, 
the  covenant.    In  a  writ  of  error  where  no  one  appeared  fcHr  the 
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plaintiff  in  error,  the  ooonsel  for  the  defendant  in  error  was  required 
to  state  the  nature  of  the  case,  and  the  judgment  of  the  Court  below 
was  then  affirmed,  with  costs.     Jane8  y.  Cannock^  3  H.  of  L.  700. 

PaOCTOEu    See  Ecclesiastical  Cotjet. 

PUECHASE.    See  AwinriTT. 

SALE  OP  :E8TATK—Fraud^UquUy—Pleadin^.--A,y  who  waa 
a  labouring  man  receiving  about  9s.  a  week,  and  totally  uneducated, 
believing  himself  to  have  a  contingent  interest  in  an  estate  in  fee 
simple,  offered,  in  February,  1838,  to  sell  his  interest  to  B.  B.  ap- 
plied to  his  attorneys,  who  advised,  that  as  A.'s  father  might  cut  off 
the  entail,  A.  had  no  saleable  interest.  B.  declined  the  purchase ; 
but  shortly  afterwards  consented  to  lend  money  to  A.,  and  lent 
different  sums,  amounting  in  the  whole  to  201,  A.,  on  the  5th  of 
May,  1838,  executed  a  money  bond,  conditioned  in  the  penalty  of 
40?.,  to  secure  the  payment  of  20Z.  with  five  per  cent,  interest,  on  the 
6th  of  November  then  next ;  A.  was  not  called  on  for  interest,  nor 
did  he  hear  of  the  matter  again  till  the  22nd  of  September,  1840,  the 
day  of  his  father's  funeral.  His  father  had  not  mterfered  with  the 
descent  of  the  property,  and  A.  had  at  that  time  become  possessed 
of  the  estate.  On  the  24th  of  September,  A.  entered  into  an  agree- 
ment to  sell  the  estate  to  B.,  and  that  agreement  was  carried  into 
execution  by  a  conveyance  on  the  following  10th  of  October.  The 
bond,  agreement,  and  conveyance  were  prepared  by  B.'s  attorney, 
and  executed  at  his  office ;  A.  had  no  attorney.  The  estate  was  sold 
considerably  under  its  value.  A.  afterwards  med  a  bill  alleging  these 
facts,  and  praying  that  the  deed  of  conveyance  might  be  set  aside 
as  fraudulent  and  void :  Held,  that  the  bill,  as  a  bill  charging  fraud, 
was  properly  dismissed.  Qtusre,  whether  A.  might  not  have  main- 
tained a  bill  to  set  aside  the  conveyance  as  improvidently  made  and 
hastily  executed.  Ourson,  patwer,  appellant ;  Bel  worthy,  respondent, 
3  H.  of  L.  742.  ^    ^       f^ 

SOLICITOE.    See  AinsnriTT. 

SPECIFIC  PEEFOEMANCE.    See  Vbndob  and  Pubchaseb. 

TEUSTEE  ACT.    See  Akntjitt. 

VENDOE  AND  VJTRCBAS^^.—JS^ecific  performance^Bents 
— Interest. — It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  in 
possession  of  an  estate,  receiving  rents,  he  is  liable  to  pay  the  pur- 
chase-money, and  that  the  purchase-money  being  retained  by  him 
will  carry  interest  to  be  paid  by  him  to  seller.  An  agreement  which 
appears  to  prevent  the  application  of  this  rule  will  be  examined  in 
a  Court  of  Equity  by  its  aid,  and  will  or  will  not  be  enforced,  accord- 
ing to  circumstances.  B.  in  March,  1812,  contracted  for  the  pur- 
chase of  an  estate  from  C.  for  90,000^.  The  estate  was  very  much 
encumbered,  and  C.  was  to  make  a  title  free  of  all  incumbrances, 
except  one  mortgage  of  12,000/.  B.  on  being  put  into  possession  of 
part  of  the  estates,  was  to  pay  16,000/.  on  the  24th  of  June,  1812, 
"and  a  further  sum  of  4,000Z.  at  Michaelmas  next,  on  C.  putting  B. 
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into  the  actual  possession  of  the  remainder,  free  from  all  incum- 
brances, except  the  mortgage  for  12,000?.;  the  further  sum  of 
25,000?.  in  March,  1818;  16,500?.  in  March,  1816;  and  16,500?.  in 
March,  1818."  B.  was  to  grant  C.  a  mortgage  of  all  the  estates  for 
securing  these  three  stuns  at  the  respective  times  aforesaid, ''  with 
legal  interest  firom  Michaelmas  next."  The  20,000?.  thus  agreed  to 
be  paid  in  two  sums  within  the  first  year  not  having  been  paid  by 
B.,  nor  any  of  the  incumbrances  cleared  off  by  C,  a  new  agreement 
was  entered  into  in  October,  1812.  B.  was  forthwith  to  advance 
10,000?.  to  pay  off  certain  incumbrances ;  he  was  to  be  let  into  imme- 
diate possession,  to  be  entitled  to  the  rents  and  profits  "&om 
Michaelmas  last,"  and  to  be  at  liberty  to  cut  timber,  &c.  The  con- 
veyances were  to  be  executed  as  soon  as  existing  difficulties  could 
be  removed,  and  every  possible  exertion  to  be  made  to  that  end.  It 
was  further  afi;reed,  that  "  the  interest  of  the  remainder  of  the  pur- 
chase-money snail  not  commence  till  Lady-dav  next,  in  case  the  title 
shall  be  perfected,  and  the  conveyances  and  other  assurances  executed 
at  that  tune ;  and  if  not,  then  to  commence  on  the  execution  of  such 
assurances."  B.  was  let  into  possession,  but  the  business  was  not 
completed.  In  a  suit  by  B.  for  specific  performance,  an  account  was 
directed :  and  Held,  first,  that  under  the  clause  in  the  second  agree- 
ment, exempting  *^  the  remainder  of  the  purchase-money  "  fi*om  the 
payment  of  interest,  the  sum  remaining  unpaid  of  the  20,000?.,  and 
the  three  sums  constituting  the  58,000?.,  must  be  taken  to  come 
under  that  description ;  secondly,  that  the  exemption  of  a  purchaser 
in  possession  of  the  estate  from  liability  to  interest  on  the  purchase- 
money,  though  permissible  if  the  agreement  had  been  speedily  exe- 
cuted, would  not  be  enforced  by  any  Court  of  Equity  where  that  state 
of  things  continued  for  many  years ;  and,  thirdly,  that  the  second 
contract  must  be  taken  to  have  failed  by  circumstances,  and  that  the 
first  contract  must  be  decreed  to  be  executed  so  far  as  it  had  re- 
mained unexecuted;  and  the  House  ordered  the  accounts  to  be 
settled  on  these  principles.  No  costs  were  given.  I.  was  an  annui- 
tant on  an  estate  which  had  been  sold  to  B.,  subject  to  the  annuity 
and  other  incumbrances.  I.  had  also  a  charge  on  the  purchase- 
money.  B.  gave  notice  to  put  an  end  to  the  annuity,  and  then  filed 
a  bill  to  have  it  declared  that  it  was  at  an  end,  and  to  have  an 
account  taken.  The  Vice-Chancellor  directed  the  Master  to  inquire 
what  were  the  incumbrances,  and  declared  the  annuity  at  an  end ; 
the  Lord  Chancellor  affirmed  this  decree.  I.  appealed  against  the 
last  part  of  it  to  this  House,  and  the  decree  was  reversed ;  but  the 
cause  went  on  to  further  litigation  on  the  other  point,  and  a  subse- 
quent decree  was  made.  In  this  decree,  which  was  made  on  the 
hearing  upon  further  directions,  the  Lord  Chancellor  introduced 
alterations  and  additions  to  the  first  decree,  as  to  that  part  of  it 
which  had  not  been  the  subject  of  appeal:  Held,  that  he  was  at 
liberty  to  do  so,  for  that  the  part  unappealed  against  remained  as 
before,  and  was  not  rendered  final  by  the  decision  in  this  house,  on 
the  part  which  was  the  subject  of  the  appeal.     The  House  in  dis- 
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posing  of  a  case  where  thete  were  to  be  calcHilations  of  pa]rmenta  oii 
one  Bide,  and  of  interest  <»i  the  other,  laid  down  certain  principles, 
and  desired  the  parties  on  both  sidea  to  furnish  an  agreed  statement 
of  &cts  as  to  the  sums  to  which  these  principles  were  to  be  applied. 
The  House  required  this  statement  o(  sums  to  be  delivered  in  before 
the  minutes  of  the  order  of  the  House  were  given  to  the  parties, 
and  refused  to  hear  counsel  on  the  subject  of  this  statanent  and 
of  the  minutes.  An  application  tp  advance  an  appeal  for  hearing 
must  be  made  to  the  appeal  committee,  and  not  to  the  House. 
Birch,  appellant ;  Joy  and  others,  respondents,  8  H.  of  L.  565> 
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Comprising  {he  Oases  (not  previouBly  inserted)  contained  in  the 
following : — 

22  Law  Journal,  parts  4,  6,  and  6.     I  2  De  Gex,  M.  and  G.,  part  2. 
10  Hare,  part  1.  |  13  Beavan,  part  3. 


ACKNOWLEDGMENT  OP  DEED.    See  Feme  Covbet,  1. 

ACCUMULATION.    See  Thellxtsoit's  Act. 

ADMINISTRATION  miT.—Bankrt^t^Ia  1815,  A.,  a  trader 
in  Somersetshire,  was  made  a  bankrupt,  but  did  not  obtain  his  certi- 
ficate. In  1817,  A.  recommenced  business  in  Sufiblk,  which  he  con- 
tinued to  carry  on  until  his  death  in  1852.  A.  appointed  B.  his 
executor,  who  proved  the  will.  On  the  petition  of  one  of  the 
creditors  of  A.  subsequently  to  the  bankruptcy,  an  order  was  made 
by  the  commissioner  of  the  district*  in  which  A.  had  been  made  a 
bankrupt,  that  the  official  assignee  of  A.'s  estate  should  administer 
to  his  estate,  by  paying,  first,  the  funeral  and  testamentary  expenses 
of  A.,  and  his  creditors  subsequently  to  the  bankruptcy ;  then  the 
creditors  previously  to  the  bankruptcy ;  and  handing  over  the  surplus 
to  B.  as  executor.  A  claim  was  afterwards  filed  in  Chancery  by  B., 
for  the  administration  of  the  estate  of  A. :  Held,  that  notwithstand- 
ing the  order  of  the  commissioner,  the  estate  of  A.  ought  to  be 
administered  by  B.  as  executor,  and  that  the  usual  administration 
decree  ought  to  be  made  on  the  claim.  Tueker  v.  JSemarrum, 
22  Law  J.  (N.  S.)  Chan.  487. 

AMENDMENT. — Lmse  of  time — Msnomer, — ^Upon  a  lapse  of 
twenty-four  years,  the  Court  rectified  an  error  in  an  order,  though 
the  records  had  been  deposited  in  the  Tower.  Mx^  parte  Justices  of 
Essex,  22  Law  J.  (N.  S.)  Chan.  328. 

ANNUITY.— ^rr«flr«—5V««if  term-^Z  Sf  4  Wm.  4,  c.  27.— A 
testator,  by  his  will,  gave  to  the  plaintiff  certain  annuities,  and 
devised  his  real  estate  to  trustees  upon  trust  for  securing  the  same ; 
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some  of  the  aoniiitiefl  had  faUen  into  arrear  tat  eighteen  yean  and 
upwards :  Held,  that  the  term  being  a  subsisting  term,  the  plaintiff 
was  entitled  to  recover  the  entire  arrears.     Oox  y.  Dolman^  22  Law 
J.  (N.  S.)  Chan.  427. 
And  see  Fehb  Cotx&t,  2 ;  Lukatic,  1 ;  Will,  6. 

ANSWBE. — 1.  Exceptions  for  insuffieiency — Materiality — CWw*- 
nation, — K  a  defendant  answers  a  bill^  he  must  answer  fully  ;  and  if 
he  is  protected  from  answerir^,  he  must  avail  himself  of  his  protec- 
tion by  plea  or  otherwise.  The  test  of  the  materiality  of  a  fact 
alleged  by  the  plaintifT,  is  the  service  it  would  be  in  proving  his 
case  if  admitted  or  answered  in  the  affirmative  by  the  defendant. 
Where  the  sole  gist  and  object  of  a  suit  are  to  convict  the  defendant 
in  a  penalty,  a  Court  of  Equity  will  not  grant  ai^  incidental  dis- 
coyery ;  but  if  snch  be  not  the  object  of  the  suit,  a  defendant  who 
answers  part  of  the  bill  cannot  refuse  to  answer  any  other  material 
parts,  on  the  ground  that  an  admission  of  the  facts  interrogated  might 
expose  the  defendant  to  a  criminal  prosecution.  Ohadwick  v.  Chad^ 
wide,  22  Law  J.  (N.  S.)  Chan.  829. 

2.  Inmfficieno^ — Discovery. — ^Upon  a  bill  charging  the  defendant 
with  infringing  the  plaintifrs  patent,  and  asking  for  an  account  of 
his  dealings  and  transactions,  and  seeking  to  make  him  answerable 
for  the  profits  received  by  hmi  in  consequence  of  the  in£ringement : 
Held,  that  the  defendant  must  answer  the  interrogatories,  though  he 
disputes  the  title  of  the  plaintiff,  and  insists  that  the  discovery  will 
be  an  act  of  oppression  upon  him,  and  that  there  was  little  proba- 
bility that  the  Court  at  the  hearing  would  direct  an  account  upon 
the  facts  if  disclosed.  Sfimnbome  v.  Nelson,  22  Law  J.  (N.  S.) 
Chan.  331. 

ATTOENET  AND  SOLICITOR'S  ACT,  6  &  7  Vict.  c.  73— 
Taxation. — ^In  an  action  brought  by  an  attorney  against  his  client, 
upon  his  bill  of  costs,  the  clienl;  obtained  an  order  for  taxation  on 
the  terms  of  withdrawing  all  his  pleas  except  ntmquam  indebitatus. 
Afterwards  he  withdrew  all  his  pleas,  and  applied  to  the  judge  for 
an  order  of  taxation  under  the  6  &  7  Vict.  c.  73,  which  was  refused 
for  want  of  jurisdiction :  Held,  that  the  client  could  not  obtain  an 
order  for  taxation  from  the  Court  of  Chancery,  there  being  no  special 
circumstance  beyond  mere  overcharge.  Semble,  that  where  judgment 
has  been  given  in  the  attorney's  action,  the  special  jurisdiction  given 
by  the  6  &  7  Vict.  c.  73,  s.  37,  does  not  exist.  Where  special  cir- 
cumstances are  relied  upon  as  a  ground  for  taxation  after  the 
prescribed  time,  they  must  be  such  as  the  client  could  not  have 
reasonably  availed  himself  of  sooner.  Semhle,  that  mere  overcharge 
is  not  a  special  circumstance  within  the  meaning  of  the  Act.  Ex 
parte  Wetherell,  re  Barnard,  2  D.  M.  &  G.  359. 

BANKB/UPT.    See  Admhtisteation  Sxjit  ;  BAnoiir  ajtd  Ejbme. 

BAEON  AND  YISMB.— Wife's  equity  to  settlement— ^mallness 
of  fund* — ^A  married  woman,  whose  husband  was  a  bankrupt,  became 
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entitled  to  a  fund  under  2002.  There  was  an  affidavit  of  no  settie- 
ment  upon  the  marriage,  and  that  the  wife  had  no  other  fimd  out  of 
which  to  maintain  herself  or  children :  Held,  that  the  smallness  of  the 
amount  did  not  prevent  the  wife's  right  to  a  settlement,  and  that 
the  special  circumstances  were  sufficient  to  induce  the  Court  to  settle 
the  ^ole  fund  upoQ  her  and  her  children ;  the  husband's  assignees 
being  excluded  from  any  share.  Be  Kincavrd's  trust,  22  Law  J. 
(N.  S.)  Chan.  395. 
And  see  Joikt  Tekai^ct. 

CHAE.GE. — Merger — Intention. — Where  the  tenant  in  fee  or  in 
tail  of  an  estate  becomes  entitled  to  a  charge  upon  the  same  estate, 
the  general  rule  is,  that  the  charge  merges,  imless  it  be  kept  alive  bj 
the  party  entitled  to  it ;  and  where  the  merger  of  the  charge  would 
have  let  in  other  charges  in  priority,  therebv  rendering  it  the  interest 
of  the  owner  of  the  estate  to  keep  alive  his  charge,  the  Court  pre- 
sumed that  such  was  his  intention,  notwithstanding  the  absence  of 
any  other  indication  of  such  intention.     Ghice  v.  Shaw,  10  Hare,  76. 

CHAEITABLE  BEQUEST.— Jc*r-a^.Zaw?  and  next  of  kin  — 
Apportionment,  —  Devise  and  bequest  of  freehold,  copyhold,  and 
leasehold  estate  upon  trusts  for  sale,  with  a  direction  that  the  pro- 
ceeds, after  payment  of  all  expenses  attending  the  same,  shall  be  con- 
sidered to  all  intents  and  purposes  as  part  of  the  testator's  personal 
estate ;  and  a  gift  of  the  residue  of  his  money,  London  Assurance 
Stock  securities  for  money,  &c.,  to  the  London  Hospital  for  the  pur- 
poses of  the  charity :  Held,  that  the  real  and  personal  estate  were 
thrown  into  one  mass,  and  that  the  charges  of  debts,  legacies,  and 
costs  were  to  be  apportioned  between  the  real  and  personal  estate 
pro  raid.  A  direction  that  the  proceeds  of  the  real  and  leasehold 
estate  should  be  considered  as  part  of  the  personal  estate,  does  not 
take  away  the  rie;ht  of  the  heir,  nor  does  the  addition  to  that 
direction,  *'  that  the  real  estate  shall  be  taken  to  be  personal  estate," 
to  all  intents  and  purposes,  take  away  that  right.  Bobinson  v. 
Governors  of  London  Hospital,  10  Hare,  19. 

And  see  Moetmatk,  2. 

CHAEITABLE  aiETS.— 8  Sf  9  Vict,  c,  70-'Apportionment 
between  district  parish  and  remaining  part  of  parish. — A  testator  by 
his  will,  dated  the  12th  of  October,  1629,  oequeathed  a  sum  of 
money  to  be  employed  for  the  good  and  benefit  of  the  poor  of  the 
town  of  Kensington  for  ever,  in  such  manner  as  A.  and  jd.,  and  the  - 
churchwarden  of  the  said  parish,  should  thixik  fit  to  establish.  This 
sum  was,  in  1635,  laid  out  in  the  purchase  of  land.  It^peared  in 
evidence,  that  in  1629,  there  was  a  place  called  the  town  of  Kensington, 
but  that  such  place  had  not  any  mown  or  defined  metes  or  bounds, 
and  that  there  was  no  municipal  corporate  town  or  market  town  in  the 
parish  of  Kensington.  It  appeared  also,  that  the  rents  had  been  always 
applied  for  the  benefit  of  the  poor  of  Kensington  parish  generally ; 
and  that,  in  all  the  deeds  relating  to  the  property,  no  distinction  bad 
been  made  between  town  and  parish :  Held,  that  the  above-mentioned 
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trust  w&ft  for  the  benefit  of  the  pariah  of  Kensington' geueralij,  and 
not  for  any  particular  part  of  it.  A  testator  bequeathed  a  sum  of 
money  to  trustees  for  the  benefit  of  the  poor  of  a  parish.  There  was 
no  provision  in  the  will  for  a  perpetiud  supply  of  trustees.  The 
money  was  laid  out  in  the  purchase  of  land.  *  A  separate  body  of 
trustees  had  for  about  200  years  (with  9ome  slight  exceptions) 
mana^d  the.  property  and  applied  the  rents :  Held,  that,  notwith- 
standmg  this  separate  management,  the  charity  came  within  the 
22nd  section  of  tne  8  <&  9  Vict.  c.  70,  and  was  apportionable  between 
a  district  parish  and  the  remainder  of  the  parish.  Under  the  22 ad 
section  of  the  8  &  9  Vict.  c.  70,  the  Court  has  a  discretion  whether 
or  not  to  direct  an  apportionment  of  charitable  gifts,  made  for  the 
benefit  of  a  parish,  between  a  district  parish  a^^d  the  remaining  part 
of  the  parish,  and  it  is  not  imperative  on  the  Court  to  make  such 
apportionment.  JSbp  parte  Incumbent  and  Ohurchwardeng  o/JBromp' 
ton,  22  Law  J.  (N.  8.')  Chan.  281. 

CLAIM. — CowmbVs  signature, — ^The  omission  to  print  counsel's 
name  upon  a  claim  requirmg  his  signature,  will  not  prevent  its  being 
filed.     Coppeard  v.  Mayhew,  22  Law  J.  (N.  S.)  Chan.  408. 

COMPANY. — 1.  Contr^tortf — Mfecutor  of  proprietor — Legatee 
of  shares, — A  proprietor  of  shares  bequeathed  them  to  an  immarried 
mdy,  who  subsequently  married.  Neither  on  the  death  of  the  testa- 
trix, nor  the  marriage  of  the  legatee,  were  the  regulations  of  the 
deed  of  settlement  complied  with.  The  Court  was  of  opinion  that 
there  was  no  sufBlcient  evidence  of  the  assent  of  the  executor  of  the 
testatrix  to  the  legacy,  or  that  the  directors  of  the  companv  had 
approved  of  the  legatee  and  her  husband,  or  all  of  them,  as  propnetora 
or  proprietor  of  the  shares:  and,  therefore,  Held,  overruling  an 
order  of  one  of  the  Vice-chancellors  (by  which  he  had  reversed  a 
decision  of  the  Master),  that  the  legatee  and  her  husband  were  not 
liable  as  contributories,  and  that  the  liability  of  the  executor  not 
having  ceased,  his  name  was  properly  placed  on  the  list  of  contri- 
bntories,  without  qualification.  JEx  parte  Wood;  re  Vale  of  Neath 
Brewery  Compamf,  22  Law  J.  (N.  S.)  Chan.  365. 

2.  Directors — Production  of  documents, — Upon  a  bill  filed  against 
three  directors,  who  were  afso  treasurers  ana  trustees  of  a  public 
compai^,  the  defendants  were  required  to  produce  documents  which, 
by  TOcir  answer,  they  stated  to  be  at  the  office  of  the  company,  but 
not  otherwise  in  their  possession,  custody,  or  power.  The  defend- 
ants, previously  to  the  motion  for  production,  had  ceased  to  be 
treasiirers  and  trustees:  Held,  that  the  defendants  could  not  be 
compelled  to  produce  documents  which  were  not  in  their  exclusive 
possession,  but  only  in  their  possession  jointly  with  the  other 
directors  of  the  company.  Fenny  v. '  Qoode,  22  Law  J.  (N.  8.) 
Chan.  371. 

-  3.  Easecuior — Calls* — In  a  suit  for  the  administration  of  the  estate 
of  a  deceased  shareholder  in  a  joint-stock  banking  company,  the 
registered  public  officer  presentea  a  petition  prayins  leave  to  prove 

VOL.  L.  NO,  C. DIG.  / 


66  Digest  qf  Caseg. 

as  a  creditor  for  the  amount  of  a  call  made  since  the  death  of  the 
shareholder,  in  respect  of  the  shares :  Held,  OTermling  the  decision 
of  the  Court  below,  that  the  deceased  shareholder,  having  covenanted 
to  pay  all  caUs,  and  the  shares  having  vested  in  his  executor,  as  part 
of  ms  estate,  thej  by  law  became  entitled  to  the  benefit  of  the  deed, 
and  were  liable  for  the  calls,  there  being  nothing  in  the  deed  of 
settlement  of  the  company  overruling  the  rule  of  bw.  Seward  v. 
Wheatle^,  22  Law  J.  (N.  8.)  Chan.  435. 

CONTBIBUTOET.    See  Compajtt,  1. 

COPYHOLDS.— Cbn/WuMt  of  haundariet—Heriots—Beliefk— 
JwrudieUon, — ^The  plaintifis,  who  were  lords  of  a  manor,  allegeid  by 
their  biU  that  thirty-eight  estates  held  by  the  def(&dant  wit^  the 
manor,  had  been  subject  from  time  immemorial  to  the  papnent  of 
certain  sums  in  lieu  of  heriots  and  reliefs ;  that  by  reason  of  the  con- 
fusion of  boundaries,  the  plaintiff  could  not  ascertain  in  respect  of 
what  particular  estates  the  payments  were  respectivelv  due,  and  were 
thereiore  unable  to  recover  the  amount  by  distress.  !rhe  bill  prayed 
that  the  plaintiffs  might  be  declared  entitled  to  the  several  sums 
claimed,  and  that  the  precise  boundaries  of  the  estates  might  be 
ascertained.  The  bill  alleged  the  heriots  and  rdiefis  to  be  payable 
}yj  custom,  but  tioiere  was  no  allegation  of  a  custom  of  distress.  A 
demurrer  was  allowed,  without  costs,  and  leave  given  to  amend.  If 
this  had  been  a  bill  proving  a  long  usage  of  payment  of  rent  only, 
but  that  by  reason  of  accident,  or  lapse  of  time,  the  boundaries  had 
become  confiised,  and  there  was  a  difficulty  in  the  way  of  obtaining 
a  legal  remedy,  the  Court  would  have  given  relief.  MmfOTy  ^e^  of 
Bann^toke  v.  iMrd  JBolton,  22  Law  J.  (N.  S.)  Chan.  305. 

COPTBIGHT  ACT,— Infunciionr^Several  editions.— The  nlain- 
tiff,  who  was  the  author  of  a  guide-book,  published  the  first  edition 
before  the  passing  of  the  Copyright  Act,  5  &  6  Yict.  c.  45,  which 
was  registered  at  Stationers'  MaU.  Eive  subsequent  editions  were 
published  after  that  Act,  but  were  not  registered.  Upon  motion  for 
an  injunction  to  restrain  defendant  from  publishing  a  book,  which 
was  alleged  to  be  a  piracy  from  the  plaintiflTs  work,  it  was  held,  that 
the  plaintiff  could  only  sue  in  respect  of  the  first  edition  of  his  work, 
and  such  parts  of  the  subsequent  editions  as  were  contained  in  the 
first  edition,  but  could  not  be  protected  in  respect  of  such  parts  of 
the  subsequent  editions  as  were  new  without  registration  under  the 
Copyright  Act.  Held  also,  upon  comparison  of  the  two  works,  that 
the  deiendant  had  not  made  an  unfair  use  of  the  plaintiff's  book ; 
and  the  injunction  was  refused.  Murray  v.  Bogue^  22  Law  J.  (N.  S.) 
Chan.  457. 

COSTS.-^l.  Disclaiming  defendants.— l^e  graeral  cost  of  a  suit 
being  reserved,  the  costs  of  two  disclaiming  defendants  were  ordered 
to  be  paid  by  the  plaintiff,  without  prejudice  to  the  question  by 
whom,  and  out  of  what  frind,  they  ought  eventually  to  be  bome« 
JUmes  V.  Powell^  13  Beavan,  433. 
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2.  Security  for — Fldntiff^  going  and  remaining  out  of  jurisdiction. 
— Where  a  pkontiff  goes  out  of  the  jurisdiction  pending  a  suit,  for  a 
purpose  which  is  likely  to  keep  him  abroad  for  such  a  length  of  time 
that  there  is  no  reasonable  probability  that  he  will  be  forthcoming 
when  the  defendant  may  hare  to  call  upon  him  to  pay  costs,  the 
Court  will  direct  him  to  give  security  for  costs.  jBlakeney  y, 
JDufaur,  22  Law  J.  (N.  S.)  Chan.  389. 

And  see  Solicitob,  1 ;  Tettst  Aim  Teustbe,  1. 

COVENANT. — 1.  For  quiet  enjoymentSreach— Adverse  title — 
Compensation  in  equity, —  A.,  in  1842,  conveyed  land  to  B.,  and 
entered  into  a  covenant  for  quiet  enjoyment,  but  not  into  any  cove- 
nants for  title ;  B.  mortgaged  to  C.  in  the  same  year*  In  1846,  an 
ejectment  was  brought,  which  B.  defended,  but  was  evicted.  B.  then 
sued  A.  at  law  for  damages  Upon  the  covenant,-  who  pleaded  that  at 
the  time  of  eviction,  the  legal  estate  was  in  Ci,  the  mortga«^ee.  B. 
submitted  to  the  plea,  and  afterwards  A.,  the  original  vendor,  paid 
off  the  mortgage,  and  obtained  possession  of  the  mortgage-oeed, 
whereupon  was  an  acknowledgment  of  the  receipt  of  the  mortgage- 
money,  and  that  the  same  was  in  full  discharge  of  the  samC)  and 
interest,  and  all  right  of  action  or  demand  of  C«,  the  mortgagee, 
against  A.  in  respect  of  the  covenants  in  the  conveyance  to  B« 
B.  filed  a  bill  against  A*,  praying  that  B.  might  be  declared  entitled 
to  the  benefit  of  the  covenant,  and  that  a  reference  might  be  sent 
to  the  Master  to  assess  the  damages  sustained  by  him  b  v  reason  of 
the  breach  of  it.  The  Court  below  dismissed  the  bill;  but,  on 
appeal :  Held,  that  the  plaintiff  was  entitled  to  have  the  damages 
assessed,  and  gave  him  leave  to  bring  an  action  upon  the  covenant, 
and  restrained  A.,  the  defendant,  the  original  vendor,  &om  setting 
up  the  mortgage-deed  or  indorsement  by  way  of  defence.  Thornton 
V.  Oawrt,  22  Law  J.  (N.  S.)  Chan.  861. 

2.  Mr  perpetual  renewal — Construction. — A.  granted  a  lease,  and 
covenanted  that  he  would  always,  at  any  time,  when  requested  by 
the  lessees,  &c.,,  demise  the  premises  for  the  further  term  of  thirty- 
one  years ;  in  which  new  lease  were  to  be  contained  the  same  rents, 
covenants,  articles,  clauses,  provisos,  and  agreements:  Held,  that 
this  amounted  to  a  covenant  for  perpetual  renewal.  A  testator 
covenanted  for  a  perpetual  renewal  of  a  lease :  Held,  that  the  proper 
form  of  lease  to  be  granted  by  trustees,  was  a  demise  for  the  new 
term,  redtix^  the  original  covenant  by  the  testator.  Copper-mining 
Company  v.  Beach,  13  Beavan,  478. 

And  see  Lease  ;  Eeal  aitd  Peeboitax  Eepeesbntattves  ;  Vbn- 

nOB  AND  PUECHASBB,  2. 

DEBTOE  AND  CEEDITOR— 1.  Jwrisdiction-^Beedcf  arrange* 
ment— Fraud-Statute  1^2  Viet.  e.  110— J%^.— When  a  Court 
of  Equity  has  occasion  to  deal  with  the  legal  rights  of  judgment 
creditors,  its  province  is  to  aid,  and  not  to  supply  or  extend,  the  legal 
rights.  A  deed  of  arrangement  between  a  debtor  and  one  of  hia 
creditors,  conveying  all  the  property  of  the  debtor  to  the  creditor, 
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and  which  deed  the  debtor  has  power  to  reyoke  and  alter  at  any  time, 
and  attempts  to  use  as  a  shield  to  protect  himself  against  the  claims 
of  his  other  creditors,  is  fraudulent  and  yoid  against  creditors  whose 
interests  are  affected  by  the  deed,  notwithstanding  the  deed  upon 
the  face  of  it  purports  to  be  for  the  benefit  of  all  the  creditors. 
Such  a  deed  is  in  truth  a  deed  for  the  benefit  of  the  debtor ;  and  if 
a  creditor  accepts  it,  he  takes  it  not  for  his  own  benefit,  but  for  the 
purpose  of  carrying  out  the  views  and  objects  of  the  debtor,  in  fraud 
of  the  other  creditors.  The  distinction  between  the  exercise  of  the 
jurisdiction  of  the  Court  in  cases  of  trusts  for  the  benefit  of  particular 
persons,  and  the  cases  of  trust  for  creditors  is,  that  in  the  latter  cases 
the  Court  will  examine  into  the  circumstances  under  which  the  deed 
was  executed,  and  carry  on  its  investigation  into  what  may  have  sub- 
sequently occurred.  In  suits  by  judgment  creditors  under  1  &  2 
Yict.  c.  110,  the  plaintifi^s  title  to  the  real  estate  of  the  debtor  is 
incomplete  until  a  writ  of  elept  has  been  sued  out.  Smith  r.  Surst, 
22  Law  J.  (N.  8.)  Chan.  289. 

2.  1^'ust^ed — License — Statute  of  Idrnttations, — ^A  debtor  con- 
veyed his  life  interest  in  certain  property  in  trust  for  creditors,  par^ 
ties  to  the  deed ;  and  the  creditors  in  consideration  thereof  granted 
to  the  debtor  license  to  reside  and  attend  to  his  affairs  in  any  place 
he  might  think  proper,  without  suit  or  molestation,  in  his  person,  or 
in  his  goods,  chattels,  and  effects,  by  any  such  creditors ;  and  that, 
in  case  of  any  suit  or  molestation  by  any  of  such  creditors,  contrary 
to  the  true  intent  and  meaning  of  such  Ucense,  the  debtor  should  l)e 
wholly  released  and  acquitted  of  the  debt,  and  the  deed  might  be 
pleaded  in  bar :  Held,  that  this  amounted  onhr  to  a  license  by  the 
creditor  to  the  debtor  to  live  unmolested,  and  did  not  operate  as  a 
release  of  the  debt,  or  a  discharge  of  the  debtor's  estate ;  and  that 
neither  a  suit  by  creditors  against  the  trustees  and  the  debtor  to 
enforce  the  trusts  of  the  deed,  nor  an  administration  suit  by  the 
creditor  against  the  estate  of  the  debtor  after  his  decease,  for  pay- 
ment of  so  much  of  the  debt  as  the  trust  property  was  insufficient 
to  pay,  was  barred  by  the  trust-deed  or  amounted  to  an  acquittance 
of  the  debt.  Held  ^o,  that  the  existence  of  the  trust-deed,  and  the 
covenants  and  license  therein  contained,  prevented  the  operation  of 
the  Statute  of  Limitations  during  the  life  of  the  debtor,  for  the 
payment  of  which  the  trust  was  created.  0*JSrien  v.  Osborne^ 
10  Hare,  92. 

DEED. — Settlement — Agreement  not  to  take  proceedings — Con- 
struction,— ^The  qujBstion  whether  several  deeds  are  part  of  the  same 
transaction,  or  are  separate  and  distinct  transactions,  depends  on  the 
surrounding  circumstances,  and  not  simply  upon  the  fact  whether 
the  deeds  are  or  are  not,  by  express  reference,  grafted  into  or  con- 
nected with  each  other.  Evidence  of  surroun^g  circumstances  on 
which  the  Court  held  a  settlement,  that  standing  alone  would  have 
been  fraudulent  against  creditors,  to  be  connect^  with  and  part  of 
the  same  transaction  with  several  purchase-deeds  of  even  oate  to 
which  some  only  of  the  same  persotis  ware  parties.    The  release  and 
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assignment  hj  a  married  woman  of  her  life  interest  in  her  separate 
estate,  although  fettered  hj  a  restriction  aeainst  anticipation,  was 
held  to  form  a  consideration  for  a  settlement  by  another  person ;  for, 
though  the  married  woman  could  not  pass  her  future  interest,  she 
might  and  did  thereby  release  her  past  income ;  and  the  question  of 
consideration,  moreoyer,  depended,  not  upon  the  point  whether  her 
assignment  passed  her  interest,  but  upon  the  question  whether  her 
concurrence  enabled  the  settlement  to  be  made.  An  agreement  by 
a  creditor  not  to  take  proceedings  against  the  debtor  during  his  life, 
nor  apainst  the^  debtor's  estate  during  the  life  of  his  wue,  if  she 
bhould  survive  him,  construed  (as  to  the  latter  clause)  to  mean  that 
any  beneficial  interest  which  the  wife  might  take  in  the  property  of 
the  husband,  should  not  be  disturbed  during  her  life,  and  not  to  be 
an  agreement  that  the  creditor  should  be  debarred  from  suing  the 
personal  representative  of  the  husband ;  and  therefore  the  creditor 
obtained  a  decree  for  an  account  against  the  wife  as  the  personal 
representative  of  the  husband,  with  a  declaration  that  the  interest  of 
the  vrife  was  not  to  be  disturbed  during  her  life.  Sarm€m  v. 
Bichards,  10  Hare,  81. 

DEED  OF  ABBANGBMEKT.    See  Dbbtob  ato  Cmditob,  1. 

DISCO VEEY. — 1.  Agent9 — Delivery  ofdocwmenU. — ^Land-agents 
paid  by  commission  will  be  directed  to  deliver  up  such  maps,  plans, 
and  other  documents  relating  to  the  estates  as  were  made  or  col- 
lected by  them  in  the  course  of  their  employment,  even  though  it  is 
alleged  that  th^  were  made  for  their  own  private  use.  Lady  Beres- 
fardY,  Driver,  22  Law  J.  (N.  S.)  Chan.  407. 

2.  Broduction  ofdocumenU — Patent — Solicitor — Braetice, — ^Where 
a  defendant  has  in  his  possession  documents  belonging  to  his  client, 
or  cestui  qile  trust,  a  production  will  not  be  ordered  in  their' absence. 
But  where  an  action  at  law  is  brought  by  a  trustee  by  direction  and 
for  the  benefit  of  the  cestui  que  trust,  such  trustee  is  bound  to  pro- 
duce all  the  documents  to  the  same  extent  as  if  he  had  not  onl^  the 
legal  but  the  beneficial  interest  (per  Lord  Lyndhurst).  A  bill  of 
discovery  was  filed  in  aid  of  a  defence  to  an  action  at  law,  which  at 
the  hearing  of  the  cause  the  plaintiff  had  liberty  to  bring :  Held, 
that  the  defendant  was  not  bound  to  produce  letters  or  documents 
relating  to  the  trial,  written  preparatory  to  the  action  at  law  or  the 
suit  (per  Lord  Lyndhurst  and  Sir  L.  Shadwell);  where,  at  the  hear- 
ing, liberty  is  given  to  a  party  to  establish  his  right  at  law,  the 
defendant  must  obtain  the  leave  of  the  Court  to  enaWe  him  to  file  a 
bill  of  discovery  (per  Sir  C.  Pepys  and  Lord  Langdale)  ;  where  an 
action  is  brought  in  the  name  of  a  party  having  the  legd  title,  a  bill 
of  discovery  in  aid  of  the  defence  must  be  filed  against  that  party 
alone.  A  defendant  filled  the  character  of  solicitor  only,  and  after- 
wards the  double  character  of  trustee  and  solicitor  for  others  :  Held, 
that  he  was  bound  to  produce  all  the  documents  and  communications 
between  him  and  his  client,  except  those  which  had  taken  place 
pending  the  litigation  (per  Lord  Lyndhurst).     A  bill  of  discovery 
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inaisted  on  the  validitjr  df  a  patent,  on  the  ground  that  it  had  been 
asBigned  to  more  than  five  persons,  and  prayed  a  production  of  the 
documents,  &c.,  relating  to  the  matters  aforesaid :  Held,  that  the 
defendants  were  bound  to  produce  those  documents  only  which 
rekted  to  that  point,  and  were  entitled  to  seal  up  such  parts  as 
related  to  other  matters  (per  Lord  Lyndhurst).  J^  y.  Ouppy; 
Ouppy  y.  Jktr,  13  Beayan,  457. 
And  see  Akswib,  2. 

DOWEE.    See  Will,  10. 

EYIDENOE. — Sentence  of  Ucclesiastical  Cknirt---Nullity  ofmar^ 
riage, — ^A.  married  B.  by  license  in  1798,  during  the  time  that  the 
26  Geo.  2,  c.  33,  was  in  force ;  in  1802,  B.  commenced  a  suit  in  the 
Ecclesiastical  Court  against  A.,  of  nullity  of  marriage,  on  the  ground 
that  she  was  a  minor  at  the  time  of  the  marriage,  aud  that  her 
father's  consent  had  not  been  given.  It  was  proved  in  the  suit  that 
B.  was  a  minor,  and  that  her  lather  was  absent  at  the  time  of  their 
marriage.  A  sentence  of  nullity  was  pronounced  in  June,  1802 ;  in 
May,  1802,  C,  the  only  child  of  the  alleged  marriage,  was  bom. 
Upon  an  inquiry  who  was  the  heir-at-law  of  A.,  C.  claimed  to  be 
sole  heiress,  aud  objected  to  the  reception,  as  evidence,  of  the  sen- 
tence of  the  Ecclesiastical  Court,  on  tiie  ground  that  it  had  been 
fraudulently  and  collusively  obtained.    In  support  of  this  case,  C. 

! produced  a  bond  given  by  A.  in  1801,  for  securmg  an  annuity  to  B. 
or  her  life,  for  her  separate  use,  in  which  it  was  declared  that  it 
should  remain  good  notwithstanding  a  sentence  of  nullity  of  marriage, 
and  produced  a  witness  to  prove  conversations  between  A.  and  B. 
previously  to  the  suit,  in  which  they  agreed  that  A.  should  give  B. 
an  annuifjr,  and  that  legal  proceedings  to  annul  the  marriage  should 
be  taken :  Held,  that  the  sentence  was  not  fraudulently  or  collu- 
sively obtained,  and  was  admissible  in  evidence.  Harrison  v.  Ckyrpo^ 
ration  of  Southampton,  22  Law  J.  (N.  S.)  Chan.  372. 

EXECUTOE. — Speeifie  legacy-^Mortgage— Notice— Oo-exectUors* 
lien — Priority. — One  of  three  several  executors  cannot,  without  the 
coiasent  or  concurrence  of  his  co-executors,  mortgage,  to.  secure  his 
private  debt  to  a  third  person,  leaseholds  specifically  bequeathed  to 
or  in  trust  for  him  by  his  testator,  to  the  prejudice  of  his  co-execu- 
tors' claims  against  him  in  respect  of  the  assets  of  their  testator. 
The  lien  of  the  co-executors  on  the  property  mortgaged  will  take 
priority  over  the  lien  of  the  mortgagee ;  and  a  mortgagee  with  notice 
of  the  debt  due  by  the  mortgagor  to  the  testator's  estate,  or  his 
transferee,  with  or  without  notice,  will  be  subject  to  the  costs  of  a 
suit  by  the  co-executors,  to  establish  their  lien  and  recover  the  title- 
deeds  of  the  mortgaged  property.  Cole  v.  Muddle,  22  Law  J.  (N.  S.) 
Chan.  401. 

And  see  Compaft,  1 — 3. 

EXECUTRIX. — Tenant  for  life — Suit  hy  renudnder-man — Enjoy- 
ment  in  specie, — By  his  will  the  testator  gave  his  widow  a  life  interest 
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in  Ub.  personal  estate,  which  oonsisted  partly  of  leasehold  and  Long 
Annuities,  the  income  of  which  the  widow  enjoyed.  A  bill  was  filea 
by  the  remainder>man  against  the  widow  (who  was  an  executrix) 
and  the  other  executors,  raising  no  question  as  to  the  enjoyment  in 
specie.  At  the  hearing  it  was  determined  that  the  widow  was  not 
entitled  to  enjoy  the  Long  Annuities  in  specie ;  but  nothing  was  deter- 
mined as  to  the  leaseholds,  and  accounts  were  directed:  Held,  that 
the  widow  could  not,  on  further  directions,  be  charged  with  the 
excess  of  the  rents  of  the  leaseholds  beyond  the  income  arising  from 
the  fund  which  would  haye  been  produced  by  their  sale.  Marfan  y. 
Morffotty  13  Beayan,  4A1. 

EEMB  COVEET.— 1.  AcJenowledgment  of  deed^C<my\old^—In^ 
fcmt  steward* — The  separate  examination  of  a  married  woman  held 
to  be  well  taken  for  the  purpose  of  aliening  her  copyhold  estate 
by  a  deputy  steward  who  was  a  minor.  The  stewara  of  a  manor, 
although  a  minor,  may  execute  the  ofBlce  if  he  haye  sufficient  dis- 
cretion. The  duty  of  taking  the  examioation  of  a  married  woman 
on  the  conyeyance  of  her  estate,  is  not  a  judicial  duty,  setnble. 
Eddlestone  y.  CollinSy  10  Hare,  99. 

2.  Annuity — Sepctrate  estate — Vhiue  influence — Settlement — ^An 
assurance  company,  through  B.,  the  mecQcal  attendant  of  a  mar- 
ried woman,  mio  was  also  trustee  of  the  deed  made  upon  her  sepa- 
ration from  her  husband,  purchased  of  her,  with  a  knowledge  of 
these  facts,  four  annuities;  each  of  these  was  secured  by  B.'s 
warrant  of  attorney^  and  also  by  her  conyeying  to  trustees  tor  the 
company  the  rents  of  certain  real  estates  settled  to  her  separate 
use.  !d.  receiyed,  if  not  the  whole,  certainly  yery  large  benefits 
from  the  transaction:  Held,  that  the  purchases  were  yalid;  that 
she  had  competent  adyice ;  that  the  transaction  was  fully  explained 
to  her;  that  she  knew  it  was  a  purchase  for  yalue,  and  that  the 
rents  of  her  estate  were  made  liable  for  the  payment ;  and  that 
she  was  not  subject  to  coercion  or  undue  influence,  and  that  the 
rents  of  the  settled  estates  were  applicable  to  the  payment  of  the 
annuities.  Held  also,  that  the  Court  in  its  discreuon,  under  the 
53  Qeo.  3,  c.  141,  s.  6,  could  direct  allowance  to  be  made  to  her 
in  account  for  sums  deducted  from  the  purchase-money  for  the  last 
two  annuities  for  insuring  the  life  of  B.,  the  medical  attendant,  and 
for  compound  interest  upon  the  arrears  of  the  preyious  annuities, 
and  that  such  deduction  did  not  inyalidate  either  of  the  last  two 
transactions.  A  marriage  with  a  ward  of  Court,  a  tenant  in  tail  of 
real  estates,  took  place  without  consent ;  proposals  were  made  under 
yarious  orders  of  the  Court  that  the  personal  and  real  estate  of  its 
ward  should  be  settled,  and  that  the  income  should  be  secured  for 
the  separate  use  of  his  wife.  A  deed  of  coyenant  was  afterwards 
executed  by  the  husband,  and  the  income  of  the  personal  and  real 
estates  was  to  be  paid  to  the  wife  for  Hfe,  for  her  separate  use,  with 
a  proyision  against  anticipation  as  to  the  personal  estate,  which  was 
omitted  as  to  the  rents  of  the  real  estate.    The  deeds  executed  to 
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bar  the  entail  and  re^settle  the  estates  according  to  the  proposals, 
were  informal,  and  the  wife  alleged  that  she  executed  them  under 
duress  and  for  fear  of  an  attachment.  The  wife  separated  from  her 
husband  and  charged  the  rents  of  the  estate  with  the  payment  o£ 
seyeral  annuities,  after  which  the  husband  died.  Upon  a  bill  bj  the  , 
wife  to  rectify  the  settlement  and  obtain  payment  of  the  rents: 
Held,  that  the  wife,  having  dealt  with  the  property  upon  the  footing 
of  the  settlement,  was  so  &r  bound ;  and  that,  assuming  there  was 
a  mistake,  the  Court  would  not  assist  her  to  defeat  transactions 
hond  fide  entered  into  with  third  parties  on  the  faith  of  the  settle- 
ment being  correct ;  and  the  cross  bill  was  dismissed,  but  without 
costs.  Blmkie  y.  ClwrJc ;  CoeJe  y.  ClarJe,  22  Law  J.  (N.  S.) 
Chan.  377. 

FEME  SOLE.    See  Settlimeitt,  2. 

rORBCLOSURE  SUIT.— JPVr*^  and  second  mortgagees,— In  a 
foreclosure  suit,  the  bill  alleged  that  the  plaintiff,  the  firot  mortgagee, 
had  applied  to  the  defendants,  who  were  subsequent  mortgagees,  to 

Say  the  mprtgae;e  debt  and  interest,  and  that  they  had  refused  so  to 
o.  The  defendants  by  their  answer,  stated  that  the  plaintiff  had 
not  made  any  application  to  them,  and  that,  if  he  had,  they  would 
haye  released  and  disclaimed  all  interest,  and  they  then  disclaimed. 
At  the  hearing  of  the  cause  :  Held,  that  the  plaintiff  was  bound  to 
pay  the  defendants  their  costs.  Oumey  y.  JacksoUy  22  Law  J, 
(N.  S.^  Chan.  417. 
And  see  Peacticb,  3 — 8. 

GUARDIAN  AD  JATm/L.—Froper  person.— A  party  to  the 
cause,  not  haying  an  adverse  interest  to  that  of  an  infant  defendant^ 
is  a  niore  proper  person  than  a  solicitor  or  stranger  to  be  appointed 
guardian  ad  litem  to  the  infant.  Anonymous,  22  Law  J.  (N.  S.) 
Chan.  288. 

GUARDIAN  AND  WARD.    See  Jueisdiction,  1. 

HALF-BLOOD. — Description  of  nephews  amd  nieces. — The  de- 
scription of  nephews  and  nieces  includes  the  child  of  a  brother  or 
sister  of  the  half-blood.     Orieves  v.  Bawleg,  10  Hare,  63. 

ILLEGITIMATE  CHILDREN.    See  Will,  11. 

ILLEGITIMATE  TESTATOR.    See  Will,  12. 

INJUNCTION.  —  1.  I!nglish  bankruptcy  —  Scotch  proceedings 
against  assignees, — A  Scotchman,  who  was  resident  and  earned  on  trade 
in  England,  became  bankrupt  here,  and  subsequently  succeeded  to  real 
estate  in  Scotland.  The  assignees  under  the  bankruptcy  possessed 
themselves  of  this  real  estate,  as  part  of  the  estate  to  be  adminis- 
tered under  the  bankruptcy,  and  they  perfected  their  title  according 
to  the  rules  of  the  Scotch  law.  Mr.  R.,  who  alleged  himself  to  be  a 
creditor  of  the  bankrupt,  commenced  an  action  in  the  Court  of 
Session,  Scotland,  against  him,  which  was  dropped ;  and  another 
was  brought  against  the  assignees,  for  the  recovery  of  a  dividend 
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Hpon  bis  diiim  equal  io  the  dividend  paid  and  to  be  paid  to  the 
creditors  under  the  bankruptcjr ;  and  in  the  latter  action  arrested  the 
renta  of  the  real  estates  in  Sicothind,  of  which  the  assignees  had  so 
posseoBed  themselyes,  so  as  to  prevent  them  from  dealing  with  that 
property.  The  assignees  filed  a  bill  against  B.  for  an  injunction  to 
restrain  him  from  proceeding  with  the  action  in  the  Court  of  Session : 
Held)  overruling  the  decision  of  the  Court  below  (where  the  injunc- 
tiofn  bad  been  granted  on  the  ground  that  the  Court  had  jurisdiction 
to  ^strain  the  proceedings),  that  the  injunction  could  not  be  sus- 
tainM.     Fennetl  v.  Hoy,  22  Law  J.  (N.  S.)  Chan.  409. 

2.  !Prade-4narh — Breach. — Where  an  injunction  is  granted  to 
restrain  the  use  of  a  trade-mark,  and  the  defendant  disobeys,  and  the 
plaintiff  moves  for  a  committal,  acquiescence,  if  set  up  as  a  defence 
against  the  nSotion  to  commit,  must  be  shown  to  be  such  as  to 
amount  almost  to  a  license  to  use  the  mark,  and  entitling  the  defen- 
dant himself  to  a  right  in  the  use  of  the  mark.  Bodgers  v.  ybwUl, 
22  Law  J.  (N.  S.)  Chan.  404. 

3.  Vendor  and  purchaser — Illegal  distress — Jurisdiction, — ^Where 
a  vendor  has  executed  a  legal  assignment  of  property  to  a  purchaser, 
the  Court  of  Chancery  will  not,  on  the  application  of  the  latter, 
interfere  by  injunction  to  restrain  the  former  from  illegally  distrain- 
ing upon  the  tenants  of  the  property  assigned,  for  alleged  arrears 
of  rent  accrued  since  the  assignment.  Drake  v.  West^  22  Law  J. 
(N.  S.)  Chan.  376. 

And  see  Copybioht  Aot  ;  Patekt  ;  Pbactiob,  6—10. 

INSUFPICIENCY.    See  Aistsweb,  1,  2. 

JOINT-STOCK  COMPAISIES'  WINDING-UP  AUl.— Claim 
— Establishment  at  law. — Where,  in  the  course  of  winding  up,  a 
legal  claim  is  made  against  the  company,  it  is'  not  imperative  on  the 
Court  to  decide  it ;  but  it  maj,  without  the  assent  of  the  claimant, 
require  him  to  establish  his  claim  at  law.  Be  The  Norwich  Tarn 
Comfpamj,  13  Beavan,  426. 

JOINT  TENANCY.— 5orow  and  feme-^Bamkrv/picy  of  husla/nd 
— Survivorship. — A  woman,  joint  tenant  of  a  reversionary  interest 
of  2,000/.  stock,  married,  and  after  the  marriage  the  husband  became 
bankrupt,  and  then  the  wife  died,  leaving  the  tenant  for  life  of  the 
fund  surviving :  Held,  that  by  the  death  of  the  wife,  the  other  joint- 
tenants  of  the  fund  became  entitled  to  her  interest  therein  by  sur- 
vivorship ;  that  that  was  the  elder  title  to  that  of  the  husband,  which 
also  accrued  after  the  death  of  the  wife ;  and  that,  upon  the  death  of 
the  tenant  for  life,  the  other  joint-tenants,  and  not  the  assignees  of 
the  husband,  were  entitled  to  what  had  been  the  wife's  share  of  the 
fund.     Be  Barton's  Trusts,  10  Hare,  12. 

JOINTUEE.    See  Legacy  Duty. 

JTJBISDICTION. — 1.  Quasi  gtiardian  and  ward — Undue  in- 
fluence.— The  Court  of  Chancery  has  jurisdiction  over  transactions 
between  persons  in  the  relation  quasi  guardian  and  ward.    Thus, 
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where  a  young  |ady,  who  had  been  living  for  thirteen  years  pre* 
yiously  with  her  mother  and  stepfather,  within  twelve  months  after 
she  became  of  age  joined  with  tke  Litter,  at  his  request  and  under 
his  influence,  in  a  promissory  note,  for  which  she  received  no  con- 
sideration, and  on  which  the  payee  had  several  years  afterwards 
obtained  a  verdict  a^;ainst  her  at  law,  the  Court  on  motion  restrained 
the  payee  from  issumg  execution,  and  without  requiring  the  amount 
to  be  paid  into  court.  JSspey  v.  LakCj  22  Law  J.  (N.  S.)  Chan.  336. 

2.  Xords  Justices, — ^There  is  jurisdiction  in  the  Court  of  App^ 
(under  the  statute  14  &  15  Vict.  c.  83)  to  correct  an  error  in  an 
order  of  the  Lord  Chancellor.  Attomey-Qeneral  v.  Oorporation  qf 
JSa:eter,22  Law  J.  (N.  S.)  Chan.  418. 

And  see  Copyholds  ;  iKJinsroTioir,  8 ;  Tbtisteb,  2. 

LANDS  CLAUSES'  CONSOLIDATION  ACT.— 1.  Furchise^ 
monei/  of  leasehold  for  lives, — ^A.,  bv  his  will,  bequeathed  a  leasehold 
estate,  determinable  on  his  own  life  and  that  oi  another  person,  to 
trustees  upon  trust  for  B.  for  life,  with  remainder  over ;  and  directed 
that  his  tnistees  should  renew  the  lease  by  substituting  another  life 
for  his  own.  A  railway  company  took  part  of  the  estate,  and  the 
purchase-money  was  paid  into  court  and  invested,  and  the  dividends 
were  ordered  to  be  paid  to  B.  The  trustees  did  not  renew  the 
lease.  The  other  life  dropped :  Held,  that  B.  was  entitled  to  the 
principal  of  the  stock  in  court.  Be  Beaufov^s  Trusts^  22  Law  J, 
(N.  S.)  Chan.  430. 

2.  Tenant  for  life — Payment  of  dividends — Affidavit  of  title, — 
It  is  not  imperative  on  the  Court  to  require  from  a  tenant  for  life 
an  affidavit  of  conclusive  title  to  the  dividends  of  a  fiind  paid  into 
court  under  the  Lands  Clauses'  Consolidation  Act,  Be  The  Baroness 
Braye,  22  Law  J.  (N.  S.)  Chan.  286. 

LANDS  TAKEN  UNDER  ACT  OF  PARLIAMENT.— 1. 
Disability  clauses  —  Conversion — Beal  or  personal  estate, — Lands 
settled  on  A.  for  life,  with  remainders  over,  with  an  ultimate  re- 
mainder in  fee  to  A.,  were  taken  under  the  authority  of  aai  Act  of 
Parliament,  which  contained  the  usual  disability  clauses.  The 
purchase-money  was  paid  into  court,  and  invested  in  ConsoLs^  and 
the  dividends  were  ordered  to  be  paid  to  A.  for  life.  A.  died  intes- 
tate. At  the  time  of  A.'s  death,  the  other  remainders  had  fisuled, 
and  A.'would  have  died  absolutely  entitled  to  the  land  in  fee  had 
it  not  been  taken :  Held,  that  the  Consols  were  to  be  treated  as  real, 
and  not  as  personal  estate  of  A.  Be  Homer* s  Trusts^  22  Law  J. 
(N.  S.)  Chan.  369. 

2.  Disability  clauses — Conversion — Qiuere  riaht  of  election. — ^Land 
settled  on  A.  for  life,  with  remainder  to  her  children,  with  remainder 
to  B.  in  default  of  children,  in  fee,  was  taken  under  the  authority  of 
an  Act  of  Parliament,  which  contained  the  usual  disability  clauses. 
The  money  was  paid  into  court,  and  invested  in  Consols,  and  the 
dividends  were  ordered  to  be  paid  to  A.  for  life  ;  in  1844  B.  died, 
and  in  1849  A.  died,  without  children.    B.  had  done  no  act  in  his 
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lifetime  showing  any  intention  to  treat  the  Conaols  as  personal  estate : 
Hdd,  ^at  the  Consols  were  to  be  treated  as.  real  and  not  personal 
^tate  of  B.  Whether  B.  could  by  any  act  dqring  the  lire  of  A. 
have  elected  to  treat  the  Consols  as  personal  and  not  real  estate^ 
f[U(are.    Be  StevjorfB  Trusts,  22  Law  J.  (N.  S.)  Chan.  869. 

LAPSED  LEGACY.    See  Will,  12. 

LEASE. — Coal-mine —  Covenant — Sent — ^Payments, — A  covenant 
to  dig  and  excavate  a  given  quantity  of  coal,  and  to  pay  a  rent  after 
that  rate,  whether  it  was  excavated  or  not,  is  not  a  covenant  &om 
which  the  lessee  can  be  relieved  when,  after  the  expiration  of  the 
term,  it  turned  out  that  the  coal  in  the  land  proved  deficient ;  and 
a  demurrer  to  a  bill  for  an  account  and  repayment  was  allowed. 
Mellers  v.  The  Dulse  of  Devonshire,  22  Law  J.  (N.  S.)  Chan.  310. 

LEQACT  DUTY.— Jbw^wv.— A  testator  devised  certain  free- 
hold  estates  to  trustees,  for  the  use  of  his  son  for  life,  and  then  to 
his  son's  children.  The  will  contained  a  power  to  the  son  to  cha^ 
the  estates  with  the  jointure  for  any  wife  ne  might  marry,  such  join* 
ture  to  be  in  bar  of  ctower.  The  son  executed  the  power,  and  cluurged 
the  estates  with  the  jointure.  He  died  in  1841,  and  a  suit  was  after- 
wards instituted  to  administer  his  estate.  The  Attorney-General 
presented  a  petition,  praying  that  the  receiver  appointed  in  the  suit 
might  be  ordered  to  pay  the  legacy  duty  in  respect  of  the  jointure, 
at  the  rate  of  ]  01,  per  cent. :  Held,  that  the  jointure  was  to  be 
treated  as  a  legacy  given  by  the  original  testator,  and  that  legacy 
duty  was  pavable  at  we  rate  of  lOZ.  per  cent.,  the  son's  wife  bein^  a 
stnmger  in  blood  to  the  testator ;  and  the  petition  was  granted,  with 
costs.     Sweeting  v.'  Sweeting,  22  Law  J.  (N.  S.)  Chan.  441. 

LIEN.    See  VBimoE  awd  Pubchassb,  4. 

LUNATIC. — 1.  Investment — Annuity, — ^The  surviving  executor 
of  a  testator  paid  into  court  a  legacy  of  4,000Z.,  bequeathed  to  A.  M. 
for  her  life,  and  after  her  decease  to  her  children  equally.  A.  M.  was 
dead,  and  the  children  presented  their  petition  for  payment  of  their 
respective  shares.  CM.,  one  of  the  children,  was  stated  by  the 
affidavits  to  have  been  an  idiot  from  birth.  A  petition  was  now  pre- 
sented praying  that  his  share  of  stock  might  be  sold  and  invested  in 
a  government  annuity,  whereby  his  income  would  be  increased.  The 
Court  ordered  accordingly.    Be  Dodsworth^s  Trust,  10  Hare,  16. 

2.  Practice. — Order  made  by  the  Master  of  the  Eolls,  directing 
t&e  dividends  of  a  sum  in  court,  belonging  to  a  person  of  unsound 
mind,  though  not  so  found  by  inquisition,  to  be  paid  to  her  father  for 
maintenance.    Be  Berry,  13  Beavan,  455. 

And  see  Trust  and  TsrsTBE,  2. 

MASTEES*  ABOLITION  ACT.    See  Pbacticb,  6. 

.    MISNOMEE.    See  Amendment. 

MOETMAIN,  STATUTE  OF.— 1.  Bequest  to  Church  Building 
Society. — ^A  testator  gave  a  legacy  to  "  the  Society  for  Building 
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Churches."  Upon  a  reference,  the  Master  reported  that  the  society 
meant  was  "  The  Incorporated  Society  for  Promoting  the  Enlarge^ 
ment,  Building,  and  iKspairing  of  Churches  and  Chapels :"  Held, 
that  the  bequest  was  not  Toid  under  the  Statute  of  Mortmain. 
Church  building  Society  v.  Barlow,  22  Law  J.  (N.  S.)  Chan.  339. 

2.  Charitable  bequest — Investment  in  real. estate. — ^A  testator  be- 
queathed shares  in  a  joiut-stock  banking  company  to  his  wife  for  life, 
and  directed  that  after  her  decease  the  shares  should  be  sold,  and  the 
proceeds  invested  in  government  securities  for  the  benefit  of  certain 
charities.  By  the  deed  of  settlement  of  the  company,  the  directors 
were  empowered  to  invest  their  surplus  capital  on  mortgage,  or  in 
the  purchase  of  freehold,  copyhold,  and  leasehold  lands,  and  firom 
time  to  time  to  call  in  and  dispose  of  the  same,  and  re-invest  the 
proceeds  in  like  manner ;  and  it  was  declared  that  all  the  property 
of  the  company,  as  between  the  shareholders  thereof^  and  as  between 
their  respective  real  and  personal  representatives,  should  be  deemed 
personal  estate.  At  the  testator's  death,  the  property  of  the  bank 
consisted,  among  other  things,  of  freehold  and  copyhold  heredita- 
ments and  moneys,  secured  upon  real  estate :  Held,  upon  appeal, 
reversing  the  decision  of  the  Court  below,  and  in  accordance  with 
the  certificate  of  the  Court  of  Common  Pleas,  that  the  bequest  of 
the  shares  to  the  charities  was  a  valid  legal  bequest  witfdn  the 
9  Geo.  2,  c.  36.    Myers  v.  Ferigal,  22  Law  J.  (N.  S.)  Chan.  431. 

PAJROL  AGEEEMENT.    See  Statute  or  Fbatos. 

PATENT. — Injunction  without  action, — ^Where  a  patent  had  been 
in  us^  for  twelve  years,  and  had  been  the  subject  of  four  suits  against 
difibrent  persons,  all  of  which  terminated  favourably  to  the  patentee^ 
and  in  two  of  which  verdicts  had  been  given  in  favour  of  the  validity 
of  the  patent :  Held,  that  in  a  fifth  case  the  patentee  was  entitled  to 
an  injunction  pending  the  trial  of  the  legal  right,  although  a  fresh 
fact  was  brought  forward  tending  to  impeach  the  novelty  of  the 
invention.  A  patentee  does  not  acquiesce  in  the  infringement  of  his 
patent,  by  omitting  to  proceed  by  scire  facias  to  set  aside  a  subse- 
quent patent  extending  to  part  of  his  invention,  unless  such  sub- 
sequent patent  is  put  in  practice.  An  allegation  as  to  the  defendant's 
inability  to  be  answerable  in  damages,  Held,  not  irrelevant  upon  a 
motion  for  an  injunction  against  the  infringement  of  a  patent. 
I^ewall  V.  WUson,  2  D.  M.  &  G.  282. 

PERPETUITY.    See  Will,  6,  7,  8. 

POWEE  OF  APPOINTMENT.— J)[r<%?«/«>«  of— Revocation  and 
new  appointment. — A.  B.  having  a  power  under  a  settlement  to  ap- 
point an  estate  by  deed  or  will,  executed  the  power  by  deed,  in  1830, 
and  appointed  the  estate  to  certain  uses  amounting  to  a  disposition 
of  the  fee,  but  reserving  to  herself  a  power  of  revocation  and  new 
appointment  by  deed.  By  a  subsequent  deed  of  1S33,  she  revoked 
the  uses  limited  by  the  last  deed,  and  appointed  new  uses,  again 
reserving  a  power  of  revocation  and  new  appointment  by  deed.     She 
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tben  execatod  a  third  instrument  in  1835,  of  a  similar  nature,  re* 
yoking  the  uses  limited  by  the  deed  of  1838,  appointing  new  uses, 
and  reserving  a  power  of  revocation  and  new  appointment  bj  deed. 
She  afterwards  executed  a  fourth  deed  in  1886,  by  which  she  revoked 
the  uses  limited  by  the  third  deed,  but  did  not  go  on  to  exercise  the 
power  of  new  appointment.  She  then  made  her  will,  which  purported 
to  be  an  execution  of  the  power  given  her  by  the  original  settlement : 
Held,  that  from  the  time  of  the  execution  of  the  deed  of  1880,  the 
original  power  of  appointment  by  deed  or  will,  which  was  created  by 
the  settlement,  was  at  an  end,  and  incapable  of  being  exercised,  jand 
that  the  appointment  purported  to  be  made  by  the  will  was  not  a 
yalid  disposition  in  fee-simple  of  the  estate.  Evtms  y.mSatmderSf 
22  Law  J.  (K  S.)  Chan.  471. 

PEACTICB.  — 1.  Claim— Omission  to  prosecute.  — Where  the 
plaintiff  omitted  to  prosecute  an  order  npon  a  claim :  Held,  that  the 
Court  might  give  a  defendant  leave  to  sue  out  writs  of  summons  to 
bring  bej&re  the  Master  the  parties  required  by  the  terms  of  the 
order.    Tumhull  v.  Wame,  2  D.  M.  &  G.  281. 

2.  Uxamination  of  defendant, — A  motion  by  a  plaintiff,  that  he 
might  be  at  liberty  to  issue  a  subpcena  addressed  to  the  defendant^ 
requiring  him  to  appear  at  the  hearing  of  the  cause,  to  testify  con- 
cerning matters  in  the  cause,  was  refused.  May  y.  Biggenden^ 
22  Law  J.  (N.  S.)  Chan.  429. 

3.  Ihreehsure  claim, — In  a  foreclosure  claim,  the  defendant  ap- 
peared to  the  claim,  but  though  duly  summoned,  did  not  appear  at 
the  hearing.  The  plaintiff  asked  for  an  immediate  sale.  The  Court 
declined  to  direct  an  immediate  sale,  but  ordered  that  an  account 
should  be  taken,  and  that  in  default  of  payment  within  a  short 
period,  the  property  should  be  sold.  Smith  y.  Bobvnson,  22  Law  J. 
(N.  S.)  Chan.  482. 

4.  Oenerdt  orders — Stamp — Emergency, — In  a  case^of  emergency, 
several  adhesive  stamps,  to  the  amount  required  to  be  paid  on  filing 
a  bill  or  claim,  may  he  affixed,  in  lieu  ot  one  stamp  denoting  the 
amount.    Brain  v.  Brain,  22  Law  J.  (N.  S.)  Chan.  288. 

5.  Injunction — Motion  to  dissolve, — ^Where  a  special  injunction 
has  been  obtained  on  affidavits,  and  on  the  answer  coming  in,  the. 
defendant  moves  to  dissolve,  such  affidavits  may  be  used  agamst  the 
answer.  An  old  woman  was  induced,  without  consideration,  to 
transfer  her  stock  into  the  name  of  another,  who,  by  his  answer, 
swore  that  there  had  been  a  gift  of  it  to  him,  subject  to  a  trust  for 
the  transferror  for  life :  An  injunction  to  restrain  the  transfer  and 
receipt  of  the  dividends  was  continued.  Oustance  y.  Ounnvngham, 
13  Beavan,  863. 

6.  Masters*  Abolition  Ast,  16  ^  16  Vict,  c.  80,  s,  42.— Upon  a 
reference  to  the  Master  in  an  administration  suit,  to  take  an  account 
of  debts  and  legacies,,  a  claim  was  carried  in  for  a  debt  due  to  a 
builder;  the  Master  being  unable  to  determine  the  justness  of  the 
demand,  an  action  at  law  was  directed.    A  petition  was  now  pre- 
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sented^  that  the  order  directing  an  action  might  be  discharged,  and 
that  the  matter  might  be  referred  to  the  Master,  with  power  to  call 
in  the  assistance  ofscientific  persons :  Held,  under  the  42nd  section 
of  the  Masters'  Abolition  Act,  that  the  Court  had  no  right  to  dele- 
gate to  the  Master  the  power  conferred  by  that  section;  but  the 
order  for  an  action  was  discharged,  and  the  matter  was  directed  to 
be  heard  in  chambers,  when  the  judge  could  avail  himself  of  the 
machinery  of  the  42nd  section  of  the  Act.  JkRldmai/  y.  Methuen, 
22  Law  J.  (N.  S.)  Chan.  297. 

7.  jProcedure  Amendment  Act — Motion  for  decree — FiUng  replica- 
Hon. — ^Where  the  plaintiff  duly  gives  notice  of  motion  for  a  decree, 
or  decretal  order  under  the  15  &  16  Yict.  c.  86,  s.  26,  it  is  not 
proper  to  file  replication.  Buffield  y.  Stwrges^  22  Law  J.  (N.  S.) 
Chan.  288. 

8.  Procedy/re  Amendment  Act — Foreclosure  suit — PairUes. —  In  a 
foreclosure  suit,  all  the  parties  who  had  control  over  as  well  the 
mortgaged  property  as  the  personal  estate  of  the  mortgagor,  weire  on 
the  record ;  and  the  Court  held,  under  the  42nd  section,  rule  9,  of 
the  15  &  16  Yict.  c.  86,  that  the  cestuis  que  trust  of  the  mortgaged 
estate  were  not  necessary  to  be  made  parties.  Sale  v.  iitson, 
22  Law  J.  (N.  S.)  Chan.  344. 

9.  Scandal  and  impertinence. — Matter  ought  not,  at  the  coin-^ 
menceinent  of  a  suit,  to  be  treated  as  impertinent,  which  may  at  the 
hearing  be  found  relevant.  A  trustee  called  on  the  defendant  to  se^ 
forth  whether,  for  the  reasons  in  the  bill  stated,  or  some  other  and 
what  reasons,  he  was  not  able  to  execute  the  trusts,  "  or  how  other- 
wise." The  defendant,  in  his  answer,  imputed  to  the  plidnti£f8 
solicitor  needless  delay  in  effecting  a  proposed  compromise^  his 
inducement  being  to  fiivour  another  solicitor,  his  personal  fimend: 
Held,  that  the  statement  was  not  scandalous.  Beeves  v.  iaker, 
ISBeavan,  436. 

10.  Substituted  service — Inftmction, — Motion  by  plaintiff  for  leave 
to  serve  the  defendant's  attorney  with  the  bill,  which  was  filed  to 
restrain  the  defendant  &om  proceeding  in  an  action  at  law  against 
the  plaintiff,  the  defendant  being  out  of  the  jurisdiction :  Held,  that 
an  affidavit  of  merits  was  not  necessary.  Sergison  v.  Bea/oan^  22  Law 
J.  (N.  S.)  Chan.  287. 

11.  Trustee, — ^A  trustee  is  not  a  proper  party,  to  a  petition  pre- 
sented by  a  cestui  que  trust  for  the  dehveiy  and  taxation  of  bills  of 
costs  paid  by  a  trustee.     Be  Mole,  22  Law  J.  (N.  S.)  Chan.  465. 

And  see  Disoovbet,  2 ;  Lunatic,  2  ;  TEWiLNT  ton  Lifb. 

PEINCIPAL  AND  STJEETT.— Prowwc  to  pe^hy  swr&tv-^ 
Several  liability. — ^A  surety,  in  answer  to  a  letter,  informing  hfci 
that  proceedings  were  contemplated  against  him  and  his  principal, 
stated  through  his  solicitor,  that  he  would  in  a  post  or  two  pay  the 
amount  and  interest  due  on  the  joint  security.  The  surety  died,  and 
the  creditor  sued  the  administratrix  of  the  surety,  and  it  was  held 
at  the  Bolls,  that  the  letter  was  a  promise  to  pay,  for  which  the  for- 


EquUy.  79 

bearanoe  to  sue  was  a  Bufficient  consideration ;  but  on  appeal,  Held, 
that  the  surety  had,  neither  in  law  nor  in  equity  rendered  himself 
aeyerally  liable.    Jones  v.  Beach,  22  Law  J.  (N.  B.)  Chan.  425. 

PEODTJCnON  OP  DOCUMENT.— The  question  in  the  suit 
being  whether  upon  the  construction  of  certain  words  in  a  will,  an 
estate  tail  or  an  estate  in  fee  was  limited,  it  became  necessary  for 
the  plaintiff  te  prove  his  pedigree.  The  plaintiff  moved  for  produc- 
tion of  documents  in  the  defendant's  possession,  consisting  of  deeds 
showing  the  precise  nature  and  extent  of  the  property;  copies  of 
pedigrees  furnished  te  counsel  to  defend  an  action  of  ejectment 
Drought  against  the  defendant  by  the  plaintiff;  extracts  from  parish 
registers,  of  births,  deaths,  and  marriages ;  and  a  pedigree  from  the 
Heralds'  College,  procured  by  the  defendant  for  nie  defence  to  the 
action :  Held,  that  the  extracts  from  parish  registers  and  the  pedi- 
gree from  the  Heralds'  College  must  oe  produced,  but  none  of  the 
other  documents  required.  Wright  v.  Vernon^  22  Law  J.  (N,  S.) 
Chan.  447. 

And  see  Compajstt,  2 ;  Discoveet,  2. 

PUBLIC  HEALTH  ACT.— Sody  carporaee.—Uj^n  a  petition 
presented  by  the  Llanelly  Local  Board  of  Health,  it  was  held  that 
the  local  board  was  not  a  body  corporate  under  the  Public  Health 
Act,  11  &  12  Yict.  c.  63,  and  must  sue  in  the  name  of  their  clerk, 
as  directed  by  the  138th  section.  Ux  parte  Llanelly  Local  Board  of 
HeaUh,  22  Law  J.  (N.  S.)  Chan.  419. 

RAILWAY  COMPANY.— 8  Tict.  c.  20,  *.  %1—Contraet  between 
Une» — TolL^-The  object  of  the  87th  sec.  of  the  Railways  Clauses' 
Consolidation  Act,  18  Yict.  c.  20,  is  to  enable  one  railway  company 
to  contract  for  the  passing  of  their  trains  to  the  limits  of  the  railway 
of  another  companj^,  with  the  incidents  which  ordinarily  attach  to 
such  power  of  passing,  including  that  of  stopping  at  the  stations  on 
the  line,  and  carrying  passengers  and  goods  to  and  from  such  stations. 
But  it  does  not  enable  one  railway  company,  under  coloiu*  of  passing 
over  the  line  of  another  company,  to  carry  the  whole  of  the  traffic  of 
the  other  railway  over  which  they  may  agree  to  pass.  An  agreement 
by  one  railway  company  for  the  payment  to  another,  of  such  an 
amount  as  will,  after  answering  all  expenses  and  liabilities,  furnish  a 
certain  dividend  on  the  paid-up  capital  of  such  other  company,  is  not 
an  agreement  for  the  payment  of  a  toll  within  the  meaning  of  the 
87th  sec.  of  the  Railways  Clauses'  Consolidation  Act.  It  is  not 
lawful  to  apply  the  frmds  of  a  company  in  an  application  to  Parlia- 
ment for  powers  to  extend  the  business  of  the  company  beyond  the 
objects  for  which  it  waa  constituted,  and  the  Court  will  interfere  by 
injunction  at  the  suit  of  a  shareholder,  to  restrain  any  such  applica- 
tion.   Simpson  t.  Denison,  10  Hare,  51. 

REAL  AND  PERSONAL  REPRESENTATIVES.  —  (7(>»i»w»< 
in  settlement — JPortions.-^An  estskte  was  devised  to  the  eldest  son  of 
the  testator,  in  fee,  charged  with  four  portions  of  5,000/.  each,  for 
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yotinger  children.  The  eldest  son,  on  his  marriage,  settled  the 
estate  to  the  use  of  his  intended  wife  after  his  decease,  for  her  life, 
if  she  should  survive  him,  with  remainder  to  himself  in  fee,  and 
covenanted  within  six  months  to  pav  off  the  four  sums  of  5,000/., 
and  release  the  estate  therefrom.  He  paid  off  one  sum  of  5,000/. 
and  died  intestate :  Held,  that  the  husband  was  not  a  purchaser 
under  the  settlement,  and  that  the  covenant  in  the  settlement  could 
not  be  taken  to  have  been  for  indemnity  only ;  but  that,  so  far  as 
the  wife  and  younger  children  were  concerned,  the  husband  had 
adopted  the  portions  as  hb  own  debt,  and  that  he  had  also  made 
them  his  debt  as  between  his  real  and  personal  representatives. 
When  a  man  covenants  upon  his  marriage  to  lay  out  money  in  the 

Eurchase  of  land,  and  to  settle  the  land  when  purchased,  in  fevour  of 
is  wife  and  children,  with  remainder  to  himself  in  fee,  the  money  is 
converted  into  land,  not  only  in  favour  of  the  wife  and  children,  but 
in  favour  of  the  heir  also ;  and  the  heir  may  enforce  the  covenant 
where  any  of  the  uses  of  the  settlement  subsist  at  the  death  of  the 
covenantor.     JSarham  v.  Uarl  of  Clarendon,  10  Hare,  126. 

REMOTENESS.    See  Will,  7, 13. 

EEVIVOE,  OEDEE  FOE.— 15  ^  16  Vict,  c,  86,  a,  52.— It  is 
an  order  of  course  to  revive  a  suit  against  an  official  assignee,  whose 
predecessor,  a  defendant,  had  died  without  putting  in  his  answer. 
Gordon  v.  Jesson,  22  Law  J.  (N.  S.)  Chan.  328. 

SCANDAL  AND  IMPEETINENCE.    See  Pbaoticb,  9. 

SETTLEMENT.- 1.  Construction— Issue  of  children.— By  settle- 
ment, personal  estate  was  limited  after  the  death  of  the  husband  and 
wife,  m  trust  for  all  the  children  as  tenants  in  common,  and  the 
several  issue  of  the  body  of  such  children,  their  shares  to  the  use  of 
the  surviving  children  as  tenants  in  common,  and  the  issue  of  their 
bodies.  There  was  a  gift  over,  in  case  there  should  be  no  issue  of 
the  marriage,  or  any  issue  of  such  issue,  or  being  such,  all  should  die 
before  their  shares  should  become  payable :  Held,  that  the  children 
of  the  marriage  took  absolute  interests,  and  that  the  representatives 
of  a  child  who  died  an  infant,  without  issue,  in  the  life  of  his  parents, 
were  entitled  to  a  share.    Mount  v.  Mount,  13  Beavan,  333. 

2.  JS^eme  sole — Contemplated  marriage — Subsequent  marriage  ivith 
another — Trustees^  liahility, — A  woman  while  sole,  in  contemplation 
of  a  marriage  with  J.  T.,  assigned  the  whole  of  her  property  to 
trustees  for  the  benefit  of  herself  until  her  marriage,  ii  any ;  or  in 
case  no  such  marriage  should  be  solemnized ;  and  after  the  solemniza- 
tion, if  any,  of  the  same  marriage,  upon  trust  for  her ;  and  after  her 
decease,  in  case  she  should  marry  and  have  issue,  upon  trust  for  the 
children,  as  therein  mentioned.  The  fund  was  transferred  to  the 
trustees ;  the  contemplated  marriage  did  not  take  effect,  but  the 
woman  married  another  person,  and  before  marriage  the  trustees 
transferred  a  portion  of  the  fund  to  her  for  her  own  use  at  her 
request:  Held;  that  the  settlement  was  voluntary;  that  the  trusts 
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arose  upon  the  fund  being  oompletelj  Tested  in  the  trustees ;  that 
they  oould  not,  at  the  request  of  the  settler,  aJlow  any  narfc  of  the 
firnd  to  be  withdrawn ;  and  that  the  settlement  was  gooa  upon  her 
while  sole,  and  upon  her  and  her  issue  in  the  event  of  any  mar- 
riage, and  could  not  be  reyoked.  McDonnell  y,  Henlrigey  22  Law 
J.  (N.  8.)  Chan.  342. 
And  see  Dun ;  Psmx  Gotxbt,  2 ;  Bbal  akd  Pxbsoitai.  Sxpbx- 

BXITTATITXS. 

SOLIGITOB.—!.  Ca»U— Defendants  acting  together.— A,  was  re- 
tained by  four  persons,  B.,  C,  D.,  and  E.,  defendants  in  a  suit  in 
Chancery,  to  act  for  them  in  the  suit.  A.  took  some  steps  for  B, 
and  G.  jointly,  and  other  steps  for  B.,  G.,  and  D.  jointly,  and  so  on. 
A.  delivered  his  bill  of  costs  to  B.,  which,  at  the  instance  of  B.,  was 
referred  to  the  Master  for  taxation.  The  Master  taxed  the  bUl  on 
the  principle  that,  for  the  joint  costs  of  B.  and  G.,  B.  was  liable  for 
half  only ;  for  the  joint  costs  of  B.,  G.,  and  D.,  B.  was  liable  to  a 
third  omy,  and  so  on  :  Held,  that,  according  to  the  practice  of  the 
Court,  this  method  of  taxation  was  right.  Be  Oolquhounj  22  Law  J. 
(N.  S.)  Chan.  484. 

2.  Taxation — OhargeahiUty, — Under  an  order  to  tax,  the  Master 
may  take  an  account  of  the  receipts  of  the  solicitor  on  account  of 
interest  received  by  him,  but  he  cannot  charge  him  with  the  profits 
made  from  moneys  of  his  clients  in  his  hands.  Be  Savenfy  18  Bea- 
van,  424. 

SPEGIEIG  LEGACY*    See  Exeoutoe. 

SPECIFIC  PEEFOEMANCE.— ^^^-/>tfyr«tf  of  doubt  on  titU 
— JShtture  rights. — On  a  vendor's  bill  for  specific  performance,  the 
opinion  of  the  Court  was  much  in  favour  of  the  title,  the  question  on 
iniich  turned  on  the  construction  of  a  particular  will ;  but  the  Court 
being  unable  to  found  that  opinion  upon  any  general  role  of  law,  or 
that  the  purchaser  taking  the  title  might  not  be  exposed  to  sub- 
stantial and  not  mere  idle  litigation,  refused  to  decree  a  specific  per- 
formance. If  the  doubts  as  to  a  title  arose  upon  a  question  con- 
nected with  the  general  law,  the  Court  is  to  judp[&  whether  the 
general  law  on  the  point  is  or  is  not  settled ;  and  u  it  be  not,  or  if 
the  doubts  as  to  the  title  may  be  affected  by  extrinsic  drcumstances, 
whieh  neither  the  purchaser  noj  the  Court  can  satisfiictorily  investi- 
gate, specific  performance  will  be  refused.  The  rule  rests  unon  the 
pnrineiple  that  every  purchaser  is  entitled  to  require  a  mancetable 
title.  It  is  the  duty  of  the  Court,  on  questions  of  title  depending  on 
the  possibility  of  future  rights  arising,  to  consider  the  course  which 
would  be  taken  if  the  rights  had  actually  arisen,  and  were. in  course 
of  litigation.     PyrJee  v.  Waddingham^  10  Hare,  1. 

And  see  Yeiidob  akd  Pxtbghasxb,  5,  6,  7. 

STAMP.    See  PEi^OTiCB,  4. 
.  STATUTE  OP  PEAUDS.— P«r(>J  agreement—A,,  the  owner  of 
leasehold  property,  told  B.  that  he  inten^d  to  give  him  that  property 
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on  the  marriage  between  B.  and  the  daughter  of  A.  After  the 
marriage  A.  gave  up  the  possession  to  B.,  and  B.  expended  money 
upon  it.  A.  died,  and  his  administrator  claimed  the  money  which 
had  been  paid  into  court  on  the  purchase  by  a  charity  of  the 
property ;  but  the  Court  held,  that  the  parol  agreement  having  been 
followett  up,  not  only  by  marriage,  but  by  possession  of  the  property 
and  money  expended  on  it  in  repairs,  belonged  to  B.,  and  that  the 
case  was  not  within  the  Statute  of  Frauds.  Surcome  v.  Finniger, 
22  Law  J.  (N.  S.)  Chan.  419. 

STATUTE  OF  LIMITATIONS.  See  Debtoe  ajstd  Ceeditob,  2. 

TENANT  FOE  LlFE,—Enjovment  in  specie— Chargeability— 
Practice, — A  testator  possessed  of  sums  in  various  stocks,  and  of 
Long  Annuities,  gave  certain  specie  and  general  stock  legacies,  "  and 
as  to  all  the  rest,  residue,  and  remainder  of  his  estate,*'  he  ^ve  to 
his  widow  for  life  ;  and  after  her  decease  he  bequeathed  "  it "  as 
follows.  He  then  gave  various  general  stock  legacies,  and  whatever 
there  might  be  remaining  after  the  above-mentioned  division  had 
been  made,  he  gave  to  the  plaintiffs :  Held,  that  the  widow  was  not 
entitled  to  enjoy  the  Long  Annuities  in  specie.  A  tenant  for  life  was 
wrongfully  permitted  to  enjoy  a  perishable  property  in  specie.  The* 
executor  oied,  and  the  tenant  for  life  then  proved  the  will,  and  con- 
tinued to  receive  the  income.  On  a  bill  against  the  representatives 
of  the  executor  and  the  tenant  for  life,  which  contained  no  special 
charge,  and  after  the  common  decree :  Held,  that  in  such  a  suit  a 
legatee  could  not  be  made  to  refund  over  payments  voluntarily  made 
by  the  executor ;  and  secondly,  that  the  tenant  for  life  must  account 
for  the  surplus  income  received  by  her  after  she  had  proved  the  will, 
but  not  for  that  received  before.  Lichfield  v.  Baker,  13  Beavan,  447. 

And  See  Executbix  ;  Laitdb  Clauses'  CoKsoLrDATiON  Act. 

THELLIJSON  ACT. ^Accumulation.— A.,  the  mother  of  B.,  by 
her  will,  directed  trustees  to  invest  50,000/.,  and  to  pay  a  "competent 
part  (rf  the  income  to  B.  for  his  life,  and  to  invest  the  surplus  of  the 
income,  to  the  intent  that  it  might  accumulate  for  the  benefit  of 
the  per^ns  who  under  the  will  should  be  enlitled  to  it ;  and,  after 
the  death  of  B.,  to  apply  the  said  sum  and  accumulations,  or  a  ecmi- 
petent  part,  for  the  children  of  B.  during  their  minorities,  or  xaaiA' 
their  portions  should  become  payable^  and  when  the  children  should 
attain  twenty-one,  to  divide  the  said  sum  and  accumulations  among 
such  children  equally.  A.  died  in  1831 ;  B.  was  living:  Held,  that 
the  trust  for  accumulation  came  within  the  exception  to  the  2nd 
section  of  the  Thelluson  Act,  and  was  not  void.  Middleton  v.  Zosh, 
22  Law  J.  (N.  S.)  Chan.  422. 

TEADE-MAEK.   See  Iwjtoctiok,  2. 

TETJST  AND  TErSTEE.— 1.  Breachof  trust— Costs.— JnlS26, 
a  debt  due  from  a  firm  at  Calcutta  was  assigned  to  trustees  in  Eng- 
land, in  trust  to  call  in  and  invest  on  Indian  securities,  and  accumu- 
late.    The  debtors  became  bankrupts  in  1830,  and  the  trustees  not 
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having  in  the  mean  time  taken  proper  steps  to  eall  in  the  money,  a 
consiaerable  portion  of  the  debt  was  lost:  Held,  that  they  were 
liable  for  the  oreach  of  trust,  and  ought  to  make  good  the  accumula- 
tion which  would  have  been  produced ;  secondly,  that  one  of  the 
trustees  who  had  been  abroad  with  his  regiment  auring  that  period, 
was  equally  liable ;  but  thirdly,  that  they  were  to  be  excused  during 
such  a  reasonable  time  as  was  necessary  in  order  to  communicate 
between  England  and  India.  Generally,  when  trustees  are  guilty  of 
a  breach  of  trust,  they  must  pay  the  costs  of  a  suit  to  repair  it. 
£f/me  v.  NoTGoit^  18  Beavan,  386. 

2.  JuriadicHon  of  Lords  JusHces. — Semble,  that  the  Lords  Justices 
intrusted  b^  warrant  under  the  sigp  manual  to  make  orders  in  lunacy, 
have  jurisdiction  to  make  a  vesting  order  under  the  Trustee  Act, 
where  the  heir  of  the  survivor's  trustee  is  of  unsound  mind ;  but  for 
greater  certainty  the  Lord  Chancellor  made  the  order.  Be  WmgW$ 
Trust,  2  D.  M.  &  G.  27^. 

3.  Legal  estate  in  trust  property, — The  fact  of  a  surviving  trustee 
under  a  will  dying  without  proving  or  acting  in  the  will,  will  not 
prevent  the  legal  estate  in  the  trust  property  devised  to  him  from 
vesting  in  him,  unless  he  has  actually  renounced  probate  of  the  will 
or  disclaimed  the  trusts  hj  deed.  And  the  devisees  of  the  trust 
estates  of  such  trustee,  actmg  under  his  will,  cannot,  by  disclaiming 
the  trusts  of  the  original  testator's  will,  divest  themselves  of  the 
legal  estate  in  the  trust  property  thereby  devised  by  their  testator. 
mng  V.  FUllipSy  22  Law  J.  (N.  S.)  Chan.  422. 

Ajid  see  Pbaotics,  11 ;  Sbttlxment,  2. 

TTJENPIKE  EOAD  TEUSTEES.--P(wer«.-^rf/()»n»n^yr^eAoW^. 
— The  trustees  of  a  turnpike  road  which  passed  over  a  hill,  were 
empowered  to  lower  it  when  necessary.  They  applied  to  restrain  an 
adjoining  freeholder  from  making  a  tunnel  under  the  road,  on  the 
ground  that  it  would  obstruct  the  ftiture  improvement  of  the  road. 
The  Court,  however,  held  that  it  had  no  authority  to  interfere,  and 
refused  the  application.     Cunliffe  v.  Whalleyy  18  Beavan,  411. 

XJia)UE  INFLUENCE.  See  Jubisdiotiok,  1;  Fbmb  Covbbt,  2. 

VBNBOE  AND  PUECHASEE.— 1.  Oonveyance-'Aj^ortum'' 
mont  qf  purehaee'^noney. — ^A  purchaser  of  property  included  in  one 
ocmtrtet,  may  divide  the  property  purchased,  and  apportion  the 
purchase-money,  and  he  may  direct  its  conveyance  to  be  made  by 
the  vendors  in  such  manner  as  he  may  deem  most  expedient,  and  by 
one  or  more  deeds ;  but  in  this  case  the  objections  on  both  sides 
being  frivolous,  the  decree  was  made  without  costs.  Clarh  v.  May, 
22  Law  J.  (N.  S.)  Chan.  802. 

2.  Covenant  for  production  of  deeds — "  Proper  and  sufficient^ — 
An  agreement  on  the  sale  of  an  estate,  that  the  title-deeds  should  be 
delivered  to  the  purchaser  on  the  completion  of  the  contract ;  but, 
as  the  deeds  related  also  to  other  property  belonging  to  the  vendors, 
the  purchasers  should  enter  into,  or  procure  to  be  entered  into,  one 
or  more  proper. and  suiEcient  covenant  or  covenants  with  the  vendors 
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for  the  production  and  deliviery  of  copies  of  such  deeds.  The  pur- 
chasers were  trustees,  and  entered  into  the  contract  in  pursuance  of 
the  directions  in  the  will  of  their  testator,  for  the  investment  of  his 
personal  estate  in  the  purchase  of  lands  to  be  settled  to  certain  uses, 
creating  estates  for  hfe,  with  remainder  over  in  strict  settlement. 
The  estate  was  conveyed  by  the  vendors  to  the  purchasers  to  the 
uses  declared  by  the  will  of  their  testator :  Held,  that  the  agreement 
to  enter  into  a  proper  and  suiEcient  covenant  for  the  production  of 
the  deeds,  did  not  mean  that  the  vendors  should  be  entitled  to  a 
covenant  which  would  secure  to  them  their  production  at  all  times 
and  under  all  circumstances ;  that  the  word  ^*  sufficient "  was  con- 
nected with  the  word  "proper ;"  that  the  extent  and  sufficiency  of 
the  covenant  must  in  a  great  degree  depend  on  the  mode  in  which 
the  conveyance  was  taken ;  that  releasees  to  uses  do  not  stand  in  a 
worse  position  than  trustees,  who,  according  to  the  ordinary  rule  of 
court,  are  required  to  covenant  for  their  ow^  acts  only,  and  that  the 
Court  would  not  compel  the  purchasers,  who  were  only  releasees  to 
uses,  especially  after  tne  uses  were  executed  by  the  statute,  to  enter 
into  suck  covenants.     Onsloto  v.  Lord  Zondeshorou^h,  10  Hare,  67. 

8.  Delay  in  completion — Interest, — A  purchase  was  to  be  com- 
pleted on  a  given  day,  when  the  purchaser  was  to  have  possession, 
and  it  was  provided,  "  that  if,  from  any  cause  whatever,"  the  purchase- 
money  should  not  be  then  paid,  the  purchaser  should  pay  interest. 
A  delay  of  six  months  occurred,  from  the  fault  of  the  vendor  in  not 
furnishing  proper  abstracts:  Held,  that  the  purchaser  must  pay 
interest,  unless  he  gave  up  the  rent,  during  that  period.  Cowpe  v. 
Bakewell^  13  Beavan,  421. 

4.  Special  contract — Iden — Notice, — A  special  contract  for  the 
payment  of  purchase-money  must  be  explicit  to  deprive  a  vendor  of 
his  lien  upon  the  estate  sold ;  and  though  a  contract  is  stated  in  the 
conveyance  of  the  estate,  evidence  may  be  given  to  show  the  real 
nature  of  the  transaction ;  and  a  subsequent  purchaser  is  bound  to 
inquire  whether  it  was  accepted  in  substitution  of  the  lien,  where  an 
estate  was  expressed  to  have  been  conveyed  in  consideration  of  160/. 
down,  and  a  bill  of  exchange  for  300Z.,  payable  in  three  months  : 
Held,  that  the  vendor  might  give  evidence  of  the  real  nature  of  the 
transaction,  and  that  his  lien  was  not  discharged ;  and  a  mortgagee 
having  notice  through  the  solicitor  who  had  been  employed  in  ul  the 
transactions,  was  bound  to  see  that  the  vendor's  claim  for  his  pur- 
chase-money was  satisfied.  Frail  v.  Ellis^  22  Law  J.  (IST.  S.) 
Chan.  467. 

6.  Specie  performance — Objections  to  title  after  specified  time, — 
Land  was  advertised  to  be  sold  in  lots  as  freehold,  subject  to  con- 
ditions, one  of  which  was,  that  all  objections  to  the  title,  not  made 
within  a  prescribed  time,  should  be  considered  as  waived ;  and  an- 
other of  which  provided  that  any  misstatement  of  the  quality, 
tenure,  out-goings,  or  other  particulars,  should  be  the  subject  of 
compensation.  An  objection  to  the  title  of  one  lot  was  taken,  after 
the  prescribed  time,  that  it  was  of  copyhold  tenure.     It,  however, 
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appeared  that,  under  a  composition  witL  the  lord,  the  rights  of  the 
copyhold  were  such  as  to  render  the  tenure  hardly  different  from  that 
of  freehold :  Held,  that  the  misdescription  did  not  form  a  ground 
for  resisting  a  specific  performance,  although  the  decision  might  have 
been  otherwise  had  the  misdescription  been  wilful.  Another  lot  was 
described  in  the  advertisements  as  being  sold  with  a  certain  reservoir 
and  water-works,  yielding  a  yearly  rental  of  60/.  exclusive  of  the 
land  and  buildings.  An  objection  was  taken  after  the  prescribed 
time,  and  was  supported  by  the  fact  that  this  rent  arose  from  sup- 
plying with  water  certain  houses  separated  from  the  reservoir  by  the 
property  of  strangers,  over  which  the  vendor  had  no  right  to  carry 
it,  beyond  a  license  from  year  to  year,  by  payment  of  a  rent :  Held, 
that  the  description  contained  such  a  misrepresentation  as  to  preclude  * 
the  vendor  from  enforcing  a  specific  performance ;  and  that  objection 
was  not  one  as  to  title,  and  therefore  was  not  obviated  by  the  stipu- 
lation as  to  time.     Frice  v.  Macaulay,  2  D.  M.  &  G.  339. 

6.  Specific  performance — Interest. — ^A  railway  company  having 
contracted  with  a  party,  who,  under  a  contract  made  some  years 
previously,  was  a  purchaser  of  land  which  the  company  required  for 
the  railwajr,  but  who  had  not  paid  his  purchase-money,  and  appeared 
for  some  time  to  have  abandoned  the  possession  of  the  land,  ^ed 
their  bill  for  specific  performance  against  both  the  vendor  and  pur- 
chaser :  Held,  that  as  the  purchaser  was  not,  after  the  lapse  of  time 
and  under  the  circumstances  entitled  in  equity  to  a  decree  for  specific 
performance  of  the  contract  against  the  vendor,  the  bill  must  be 
dismissed  as  against  him,  with  costs ;  and  as  against  the  purchaser, 
without  costs.  The  rights  of  parties  to  agreements  to  enforce  a 
specific  performance  in  equity  are  not  co-extensive ;  for  their  re- 
spective rights  depend  upon  their  conduct,  and  the  conduct  of  one 
may  give  him  the  right  to  apply  to  the  Court,  while  the  conduct  of 
the  other  may  debar  him  from  that  right.  Lewis  v.  Soutli  Wales 
Mailway  Company^  10  Hare,  113. 

7.  Time  in  delivery  of  abstract — Specific  performance. — An  estate 
was  put  up  for  sale  by  auction  on  the  22nd  of  July.  By  the  con- 
ditions of  sale  an  abstract  of  title  was  to  be  furnished  within  seven 
days  from  the  day  of  sale,  on  the  application  of  the  purchaser  for 
the  same ;  all  objections  were  to  be  taken  within  eight  days  of  such 
delivery,  or  to  be  considered  as  waived  ;  the  purchase  to  be  completed 
on  the  8th  of  August.  The  purchaser's  solicitor  called  for  the 
abstract  on  the  24th  of  July,  two  days  after  the  sale.  The  estate 
was  in  mortgage,  and  the  mortgagee  being  abroad,  the  abstract  could 
not  be  made  in  time,  but  the  same  was  delivered  on  the  8rd  of 
August.  The  purchaser  thereupon  claimed  to  rescind  the  contract, 
and  brought  an  action  for  the  deposit.  The  vendor  filed  a  bill  for 
specific  performance,  to  which  the  purchaser  put  in  a  demurrer : 
Held,  affirming  a  decree  at  the  Rolls,  overruling  the  demurrer,  that 
time  in  the  delivery  of  the  abstract  was  not  of  the  essence  of  the 
contract.     Roberts  v.  Berry,  22  Law  J.  (N.  S.)  Chan.  398. 

And  see  Injukctiok,  3. 
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VOIDABLE  COtrVBYASCB.— TestametUarif  confirmaHan.— 
To  a  bill  bj  an  heir-at-law,  charging  that  the  defendant  A,  was  in 
the  posaesaion  of  the  estate  of  the  ancestor  under  a  conveyance 
impeachable  on  the  ground  of  firaud,  and  praying  that  the  conveyance 
might  be  set  aside,  and  that  any  testamentary  dispositions  thereof 
by  way  of  confirmation  midit  l>e  declared  void,  A.  pleaded  the  will 
of  the  ancestor,  by  which,  w&t  reciting  that  certain  members  of  hLs 
family  had  threatened  to  impeach  the  conveyance,  he  thereby  con- 
firmed the  same  and  devised  the  estate  to  A.  in  fee.  The  plea  was 
allowed,  confirming  the.  order  of  the  Court  below.  Where  a  testator 
has  a  right  to  set  aside  a  voidable  conveyance,  this  is  an  equitable 
estate  in  him,  descendible  to  his  heir,  and  which  he  may  dispose  of 
by  his  will.  Distinction  between  a  confirmation  by  deed  and  by  tes- 
tamentary disposition  of  a  conveyance  liable  to  De  avoided  on  the 
ground  of  firaud.     Stwn^  v.  Qaby,  22  Law  J.  (N.  S.)  Chan.  353. 

Will. — 1.  Bequest — Money — Legal  estate, — ^A  testator  being 
mortgagee  in  fee  of  an  estate,  bequeathed  to  trustees  "  all  his  money 
in  the  tunds  and  on  securities,*'  upon  certain  trusts  declared  by  his 
will :  Held,  that  the  legal  estate  in  the  mortgaged  property  did  not 
pass  under  these  wor&.  Ex  parte  Cautleg^  22  Law  JT.  (N,  S.) 
Chan.  391. 

2.  Construction. — ^The  words  "  the  said  fourth  schedule"  in  a  will, 
held  to  mean  ''  the  said  fifbh  schedule"  upon  a  consideration  of  all 
the  provisions  of  the  will  and  of  the  state  of  the  testator's  property 
and  family  when  the  will  was  made,  although  the  words  involved  no 
contradiction  nor  repugnancy  to  the  other  provisions  of  the  will, 
except  in  making  in  one  instance  insufficient  provision  for  the  charges 
thereby  created,  having  regard  to  the  value  of  the  property,  and 
except  by  making  capricious  and  improbable  dispositions,  at  variance 
with  what  appeared  to  be  the  general  intention.  Hart  v.  Tulky 
2  D.  M.  &  G.  300. 

3.  Construction — Bequest  of  residue. — ^A  testator  by  his  will  gave 
the  residue  of  his  personal  estate  to  A.,  B.,  and  C,  to  be  equally 
divided  between  them.  By  a  codicil,  he  gave  A.  the  arrears  of  rent 
due  to  him  for  his  real  estate,  and  the  amount  of  any  sfdaiy  due  to 
him,  and  also  bequeathed  to  A.  all  his  clothes  and  any  other  pro- 
perty, goods,  and  articles  belonging  to  him  at  the  time  of  his 
death.  By  another  codicil,  he  revoked  the  bequest  made  to  B.  by 
his  will:  Held,  that  the  gift  to  A.  by  the  first  codicil  was  a 
general  one,  and  that  the  words  ''property,  goods,  and  articles," 
were  not  to  be  confined  to  articles  ejusdem  generis  with  clothes ; 
and  that,  consequently,  A.  was  entitled  to  two  thirds,  and  0.  to 
one  third  of  the  residue.  Everall  v.  Broume^  22  Law  J.  (N.  S.) 
Chan.  376. 

4.  Construction — Mtilure  of  issue. — A  testator  devised,  previously 
to  the  "Wills  Act,  real  estates,  in  the  event  of  his  death  without 
leaving  issue  by  his  wife,  to  her  for  life,  remainder  to  his  brother  for 
life,  remainder  to  trustees  to  sell  and  pay  part  of  the  proceeds  to  a 
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dftogfater  of  the  testator's  brother,  on  attaining  twenty-one,  or  marry- 
ing,  and  to  be  a  vested  interest  then,  although  payment  might  not 
be  possible  until  the  deaths  of  the  tenants  for  life :  Held,  that  the 
terms  of  the  devise  imported  failure  of  issue  at  the  testator's  death, 
and  not  a  general  failure  of  issue,  and  therefore,  that  the  legacy  out 
of  the  proceeds  of  sale  was  not  void  for  remoteness,  m  Bai^% 
Trust,  22  Law  J.  (N.  8.)  Chan.  346. 

6.  Oofutruetion — Bequest  of  personalty — ChildrefCs  interest. — A 
testator  directed  his  property  to  be  invested  in  the  funds,  1,000^  in 
each  child's  name,  and  1,000Z.  in  his  wife's,  the  interest  to  be  re- 
«oeived  by  them  for  life,  and  afterwards  to  their  descendants,  except 
liis  wife's,  which  was,  at  her  death,  to  be  equally  divided  amongst 
them.  Bv  a  codicil^  he  alluded  to  the  fimds  being  increased,  and 
directed  the  same  division  and  appropriation  to  be  made,  except  that, 
as  any  share  should  fall  in,  it  was  to  be  added  to  the  others,  in  case 
the  original  holder  should  have  no  children :  Held,  that  upon  the 
will  and  codicils  taken  together,  the  children  were  only  entitled  to 
the  interest  of  their  resp^stive  shares  for  life,  and  that  the  share  of 
any  child  dying  without  children  would  go  over.  Bird  v.  Webster, 
22  Law  J.  (N.  S.)  Chan.  488. 

6.  Construction — Perpetual  or  Ufe  annuity.-^A  testator,  ha^ine 
real  estate  and  personal  estate  invested  in  foreign  funds,  by  his  wiU 
gave  certain  pecuniary  legacies,  and  proceeded : — ''  I  desire  that  my 
executors  shall  purchase  annuities  for  each  of  my  two  sisters,  A.  ftnd 
B.,  of  100/.  a  year  each,  the  said  annuities  to  oe  purchased  in  the 
British  funds."  And  after  giving  several  other  annuities,  he  directed 
his  real  estate  to  be  sold,  and  the  produce  to  go  ''in  carrying  out " 
the  said  annuities ;  and  should  such  produce  not  be  sufficient,  the 
remainder  was  to  be  made  up  out  of  his  personal  property ;  and 
aftOT  directing  a  sale  of  his  personal  property,  he  desirea  that,  after 
the  annuities  had  been  ''effected,"  tne  remainder  of  his  personal 
property  should  be  laid  out  in  the  purchase  of  an  annual  income  in 
the  3/.  per  Cent.  Consols,  for  the  benefit  of  the  Middlesex  Hospital : 
Held,  upon  appeal,  reversing  the  decision  below  (dissentiente  Lord 
Cranworth),  taat  the  annuities  given  to  A.  and  B.  were  perpetual 
annuities.  A  direction  to  purchase  an  annuity  in  "the  British 
funds,"  cannot  be  construed  as  a  direction  to  purchase  a  government 
annuity.     Kerr  v.  ABddlesex  Hospital,  22  Law  J.  (N.  S.)  Chan.  356. 

7.  Construction — Remoteness — Perpetuity. — ^A  testator,  who  was 
an  Armenian  merchant,  by  his  will,  made  in  India  in  the  year  1791, 
directed  that  his  property  of  every  description  should  be  adminis- 
tered according  to  the  law  of  ^gland.  He  then  gave  various 
legacies,  and  directed  the  residue  of  his  estate  and  effects  to  be 
divided  into  sixteen  shares,  six  of  which  were  to  be  placed  in  the 
government  funds  of  Great  Britain,  there  to  remain  for  ever,  in  the 
testator's  name,  and  the  interest  thereof  to  be  received  by  his  first 
three  sons,  Alexander,  John,  and  Lewis,  successively  for  life, 
and  after  the  death  of  the  survivor  of  his  three  sons,  the  interest 
to  be  received  by  the  first  and  other  sons  of  Alexander  and  their 
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issue  in  succession  for  life ;  and  in  default  of  issue  of  Alexandn*, 
the  interest  to  be  received  by  the  first  and  other  sons  of  John  and 
their  issue  in  succession  for  life,  with  a  similar  direction  in  default 
of  issue  to  John,  for  the  benefit  of  the  issue  of  Lewis :  Held,  that 
after  the  life  estates  to  the  testator's  three  sons,  the  rest  of  the  gifts 
were  Toid  for  remoteness.  Baphael  y.  Boehm  ;  Ooekhum  y.  JSemhael^ 
22  Law  J.  (N.  S.)  Chan.  299. 

8.  CkmstrucHon — Perpetuity, — A  testator,  by  his  will,  bequeathed 
his  personal  estate  to  tnistees  upon  trust,  to  pay  the  income  to  his 
two  sisters,  A.  and  B.,  for  their  liyes,  and  to  the  suryiyor  for  her 
life ;  and  then  to  pay  the  capital  to  their  children ;  and  in  default 
of  such  children,  to  pay  the  income  to  C,  his  brother,  for  his  life ; 
and  then  to  pay  the  capital  to  his  children ;  and  in  default  of  sucli 
children,  to  the  testator's  next  of  kin.  The  testator,  by  a  codidl, 
declared  that  he  left  his  effects,  filing  his  brothers  and  sisters  and 
their  heirs,  to  E.  The  testator  had  two  sisters  only,  A.  and  B.,  and 
two  brothers  only,  C.  and  D.,  who  all  died  without  children :  Held, 
that  the  bequest  in  favour  of  £.  took  effect.  Be  Pattisan's  Trusts^ 
22  Law  J.  (N.  S.)  Chan.  286. 

9.  JEstate  vested  or  contingent. — A  testator  gave  all  the  residue  of 
his  real  and  personal  estate  to  trustees,  upon  trust  to  convert  and 
invest  his  personal  estate,  and  to  pay  the  interest,  income,  and  rents, 
to  A.,  for  hfe,  and  declared  that  they  should,  as  soon  as  conveniently 
might  be  after  the  decease  of  A.,  convey,  pay,  assign,  transfer,  and 
mayke  over  the  residuary  real  estates,  and  the  trust  moneys  and 
premises,  unto  and  among  all  and  every  the  child  and  children  of  A., 
as  and  when  they  should  severally  and  respectively  attain  their  ages 
of  twenty^one  years,  as  tenants  in  common,  and  their  respective 
heirs,  executors,  and  administrators  ;  and  if  there  should  be  but  one 
child,  then  to  such  child,  his  or  her  heirs,  executors,  and  administra- 
tors. A.  died,  leaving  three  children,  two  of  whom  died  in  their 
infancy:  Held,  that  all  three  children  took  vested  indefeasible 
interests  in  the  real  and  personal  estate.  King  v.  Isaacson^  22  Law 
J.  (N.  S.)  Chan.  455. 

10.  Oifts  to  wife — Dfmer, — A  testator,  by  his  will,  gave  all  his 
freehold  and  leasehold  messuages,  tenements,  <&c.,  to  trustees,  for  all 
his  estate  and  interest  therein,  on  trust  to  sell  and  apply  the  pro- 
ceeds in  a  manner  thereinafter  declared ;  he  then  gave  certain  legacies 
out  of  his  personal  estate,  and  the  residue  thereof,  together  with  the 
proceeds  to  be  derived  from  the  sale  of  his  freehd^  and  leasehold 
estate,  he  directed  to  be  divided  into  four  parts  ;  one-fourth  he  gave 
to  his  wife,  and  the  other  three-fourths  to  certain  other  relations. 
Amongst  other  legacies,  sums  of  money  were  given  in  unequal 
amounts  to  his  wife  and  the  other  devisees.  The  testator,  after  l^e 
date  of  his  will,  had  leased  parts  of  his  estates  for  terms  of  years, 
with  an  option  to  the  lessees  to  purchase,  and  had  permitted  one 
lessee  to  erect  buildings,  which  had  been  done,  and  the  estate  was 
thereby  greatly  improved  :  Held,  that  the  widow  of  the  testator  was 
not  to  be  put  to  her  election,  but  was  entitled  to  dower,  as  well  as 
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the  benefits  given  her  hj  the  will,  and  that  she  would  take  her  dower 
according  to  the  existing  value  of  the  estate,  since  the  acts  by  which 
ihd  value  of  the  property  had  been  altered,  were  not  her  acts. 
Qibaon  V.  Q^on,  22  Law  J.  (N.  S.)  Chan.  846. 

11.  IlleffiHmate  children. — ^A.  gave  a  legacy  to  the  "children  of 
Idary,  the  wife  of  W.  B."  W.  S.  and  Mfuy  B.,  although  not  mar- 
ried, had  cohabited  together  for  many  years,  and  it  was  believed  by 
the  members  of  both  families,  that  they  were  married,  and  they  were 
eenerally  reputed  to  be  so.  During  this  time  they  had  several  chil- 
dren. A.  was  the  aunt  of  Mary  B.,  and  was  on  intimate  terms  with 
her  and  her  family,  and  they  frequently  visited  each  other.  At  the 
date  of  the  will  Maij  B.  was  past  the  age  of  child-bearing :  Held, 
that  the  children  of  Mary  B^.  were  not  entitled  to  the  legacy. 
Be  OverUlVs  TnisU,  22  Law  J.  (N.  S.)  Chan.  485. 

12.  Lapsed  legacy — lU^itimate  testator — Bights  qf  executor  and 
Grown, — ^A  testator,  by  his  will,  dated  in  1822,  appointed  A.  ^his 
widow)  and  B.  his  executors,  and  gave  B.  a  legacy  for  his  trouUe, 
and  bequeathed  his  personal  estate  to  A.  and  B.  on  the  usual  trusts 
for  conversion,  and  directed  that  the  income  of  the  proceeds  should 
be  paid  to  A.  for  life,  and  that  after  her  death,  his  trustees,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
fhould  stand  possessed  of  one-half  of  the  capital  for  A.,  her  executors, 
administrators,  and  assigns.  A.  died  in  the  lifetime  of  the  testator. 
The  testator  had  been  illegitimate :  Held,  that  the  lapsed  part  of  the 
testator's  estate  belonged  to  the  Crown,  and  not  to  B.  the  executor. 
Botoell  V.  Mmrett,  22  Law  J.  (N.  S.)  Chan.  408. 

13.  Bemoteness. — ^A  testator  devised  freehold  and  leasehold  estates 
to  trustees,  upon  trust  to  pay  the  rents  to  A.  for  life,  and  after  her 
death,  to  pay  the  rents  for  the  benefit  of  A.*s  son  Bobert,  and  all 
and  every  the  other  son  and  sons  of  A.  until  he  and  they  should 
attain  their  ages  of  twenty-five  years ;  and  on  his  and  their  attaining 
that  age,  in  trust  for  the  heirs,  executors,  and  administrators  of 
Bobert,  and  all  the  other  son  and  sons  of  A.,  as  should  attain  twenty- 
five  ;  but  in  case  they  should  all  happen  to  die  under  twenty-five, 
then  over :  Held,  that  the  devise  to  Kobert  and  the  other  sons  and 
son  of  A.  gave  them  an  immediate  vested  interest,  and  was  not  void 
for  remoteness.  A  testator  gave  freehold  and  leasehold  estates  to 
trustees  upon  trust  for  A.  for  me,  and  directed  them,  after  the  death 
of  A.,  to  pay  the  rents,  or  so  much  thereof  as  should  be  necessary 
for  the  maintenance  of  A.'s  son  Bobert,  and  all  other  sons  of  A., 
until  he  or  they  should  attain  twenty-five ;  and  on  his  or  their  attain- 
ing twenty-five,  upon  trust  for  him  and  them  for  their  lives,  as  tenants 
in  common ;  and  after  their  decease,  in  trust  for  the  eldest  son  of 
Bobert,  and  the  eldest  of  all  the  sons  of  A.,  and  the  heirs  of  his  and 
their  bodies ;  and  for  want  or  in  default  of  such  issue,  over :  Held, 
that  the  devise  and  bequest  of  the  freehold  and  leasehold  estates 
took  effect  in  favour  of  Bobert  and  such  other  sons,  and  was  not 
void  for  remoteness ;  and  that  there  was  an  estate  tail  given  to  the 
eidest  son  of  Bobert,  and  the  eldest  of  the  son»  of  A.  James  v. 
Lord  Wynford,  22  Law  J.  (N.  S.)  Chan.  460. 
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14.  Besidus — Legatees  ^  specially  named" — A  testator,  after  giying 
legaeiea  to  TariooB  persons,  some  of  whom  were  mentioned  by  name, 
and  others  described  as  a  class,  bequeathed  the  residue  of  his  pro- 
perty to  his  several  legatees  thereinbefore  **  specially  named,"  exclu- 
siye  of  the  objects  taking  under  the  trusts  for  the  distribution  of 
blankets :  Held,  that  the  testator,  by  excluding  certain  persons  not 
mentioned  by  name  from  his  residuary  bequest,  had  sufficiently 
explained  his  intention;  and  that  under  the  words  '* specially 
named,"  those  legatees  who  were  not  mentioned  nominatim,  but 
only  described  as  a  class,  were  entitled  to  share  equally  with  the 
other  legatees.    He  Holmes's  Trust,  22  Law  J.  (N.  S.)  Chan.  393. 

And  see  Spioqio  Pibposicakcib. 
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Comprising  the  Cases  (not  previously  inserted)  contained  in  the  following 

Beports: — 


22  Law  Jonrnal  (N.  8.),  parts  7,  8, 

and  9. 
11  Common  Bench  Seports,  part  4. 


I  Qneen's  Bench  Beports  (Ellis  Sl 

B.),  part  4. 
8  Exchequer  Beports,  part  3. 


ACT  OP  BANKEUPTCT,    See  Bawkbxtpt,  1. 
ADMIEALTT  BEGUL ATIONS.  See  Ship  ajtd  Shipphto,  1, 8. 
A(}ENT.     See  Babok  and  Fame,  4 ;   Bill  op  Exchaitge,  2 ; 

MoinSY  HAD  AJSD  BEOEIYED. 

ANNUITY. — L  JSnrolment — Belease  of  part. --A  deed  releasing 
part  of  an  annuity  preyiously  granted,  to  which  the  grantor  is  no 
parfy,  does  not  require  to  be  enrolled  under  the  proyisions  of  the 
53  Geo.  3,  c.  141,  s.  2.  Humphreys,  executor^  v.  JenlmsaUy  22  Law 
J.  (N.  S.)  Exch.  260. 

2.  Bamily  settlement — Enrolment. — The  plaintiff,  havine  a  life 
interest  in  the  sum  of  800/.,  to  the  principal  of  which  her  £iuehter, 
M.  E.,  was  absolutely  entitled,  upon  the  marriage  of  M.  E.  wi^  the 
defendant,  paid  oyer  to  her  the  300/.,  upon  condition  that  the 
defendant  and  M.  E.  would  secure  to  the  plaintiff,  for  life,  an  annuity 
equal  to  the  amount  of  interest  at  4/.  per  cent,  upon  the  800/.  In 
pursuance  of  this  agreement,  the  defendant  gave  to  the  plaintiff  a 
bond  conditioned  for  payment  of  such  interest  half-yeany  to  the 
plamtiff  diuring  her  liie ;  Held,  that  this  was  not  a  grant  of  an 
annuity  within  the  Annuity  Acts,  and  that  no  enrolment  of  a 
memorial  was  necessary.  Evatt  y.  Htmt^  22  Law  J.  (N.  S.) 
Q.  B.  348. 

ABBITBATION.— 1.  Form  of  award— OdsU,— Where  an  agree- 
ment of  reference  proyided  that  the  arbitrator  should,  by  his  award, 
direct  by  whom,  to  whom,  and  in  what  proportions  and  manner,  the 
costs  of  the  awfla*d,  and  the  compensation  to  the  arbitrator,  should  be 
paid  by  A.,  B.,  and  C,  in  equal  proportions ;  the  award  was  held 
good,  although  it  did  not  otherwise  show  by  whom,  to  whom,  or  in 
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what  manner  these  costs  were  to  be  paid,  as  it  sufficiently  indicated 
that  each  of  the  three  parties  was  to  pay  one-third  of  them  to  the 
arbitrator.    Be  Towng  and  others,  22  Law  J.  (N.  S.)  C.  B.  160. 

2.  Reference  hack — Additional  evidence. — An  appeal  was  referred 
by  the  Quarter  Sessions  to  arbitration,  under  the  12  &  13  Vict. 
c.  45,  s.  18,  the  arbitrator  to  have  the  same  power  as  to  costs  as  the 
Sessions.  The  arbitrator  made  his  award,  directing  the  appeal  to  be 
dismissed,  and  ordering  the  appellant  to  pay  costs  to  the  respondent, 
but  did  not  ascertain  the  amount  of  costs.  A  rule  was  afterwards 
obtained  in  this  court,  on  behalf  of  the  respondent,  to  set  aside  the 
award,  or  to  refer  the  case  back  to  the  arbitrator  for  this  defect. 
Cause  was  shown  against  this  rule,  which  was  made  absolute  to 
refer  back  the  appeal  to  the  arbitrator,  ''  on  the  ground  that  he  had 
not  ascertained  the  amount  of  costs  to  be  paid  by  the  appellant  to 
the  respondent,"  no  other  objection  being  then  suggested  by  the 
appeUant.  On  the  attendance  before  the  arbitrator  to  inquire  into 
the  costs,  the  appellant  offered  to  produce  additional  evidence  as  to 
the  merits  of  the  appeal,  which  he  had  not  before  brought  forward. 
This  the  arbitrator  refused  to  hear,  and  proceeded  to  make  a  fresh 
award  in  the  same  terms  as  before,  except  that  it  contained  the 
amount  of  the  costs.  On  an  application  by  the  appellant  to  set 
aside  this  award,  on  the  ground  of  the  refusal  to  hear  the  evidence : 
Held,  that  it  could  not  be  objected  to  on  that  ground,  as  the  only 
purpose  for  which  it  was  referred  back  was  to  ascertain  the  costs,  and 
the  arbitrator  was  not  bound  to  hear  any  firesh  evidence  on  the 
merits.     Ms  parte  Huntley,  22  Law  J.  (N.  S.)  Q.  B.  277. 

3.  Sending  back  award — Delay, — A  rule  to  pay  money,  pursuant 
to  an  award,  was  discharged,  on  the  ground  of  the  award  being  bad. 
Three  years  afterwards  the  plaintiff  applied  to  have  the  award  sent 
back  to  the  arbitrator  for  reconsideration.  No  explanation  was  giv^a 
of  the  delay  :  Held,  that  the  application  was  too  late.  Doe  d.  Mays 
V.  Cannelly  22  Law  J.  (N.  S)  Q.  B.  821. 

4.  Rule  of  Court — Form, — On  showing  cause  against  a  rule,  it 
was  agreed  by  indorsements  on  the  counsel's  briefs,  that  the  matter 
should  be  referred  to  a  barrister,  who  should  be  at  liberty  to  certify 
what  rule,  if  any,  should  be  drawn  up.  The  arbitrator  certified  that 
a  rule  should  be  drawn  up  in  certain  terms.  The  Court  thereupon 
permitted  a  rule  of  reference  to  be  drawn  up  in  the  terms  of  the 
indorsements,  tod  then  a  second  rule,  pursuant  to  the  certificate  of 
the  barrister.     Brandon  v.  Smith,  22  Law  J.  (N.  S.)  Q.  B.  321. 

And  see  Lands  Clauses'  Consolibatiots^  Act  ;  Eelease. 

AEEEST.— 1.  Under  lSf2  Victc.  110,  *.  ^— Affidavits  in  answer  on 
motion  to  discharge, — ^Where  a  plaintiff  has  arrested  a  defendant  on 
a  capias  obtained  on  an  afGidavit  that  he  has  sustained  damages  irom 
the  defendant  to  the  amount  of  20?.,  and  that  he  has  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  England,  the  Court 
win  not  allow  the  defendant,  on  his  application  to  be  discharged 
from  custody,  to  read  affidavits  denying  the  existence  of  a  cause  of 
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action,  as  that  is  a  matter  to  be  tried  by  the  jory.  Ccpeland  v.  ChUd, 
22  Law  J.  (N.  S.)  Q.  B.  279. 

2.  14  ^  16  Viet  c,  52,  *.  1. — Where  a  defendant  is  arrested  under 
the  14  &  15  Yict.  c.  52,  s.  1,  and  is  discharged  upon  making  a 
deposit  in  lieu  of  bail,  it  is  not  necessary  to  serve  him  with  a  writ 
of  capias,  although  he  may  be  in  custody  upon  another  warranti 
Md  V.  Vero,  22  Law  J.  (N.  S.)  Exch.  276. 

And  see  Cotjittt  Coubt,  2. 

ABSAJJIjT,— Notice  qfactionr^r  &  8  Geo.  4,  c.  29,  8.  76,  and  c.  30, 
9,  41. — The  defendant  ordered  the  plainti^^  to  leave  his  shop,  and,  on 
his  refusal,  sent  for  soma  men,  wko  mustered  round  the  plaintiff 
tucked  up  their  sleeves  and  ajnrons,  and  threatened  to  break  his  neck, 
if  he  did  not  go  out,  and  would  have  put  him  out  if  he  had  not  gone 
out:  Held,  an  assault  upon  the  plaintiff.  The  7  &  8  Geo.  4,  c.  30, 
8.  41  (the  Malicious  Trespass  Act),  enacts,  that  in  all  actions  for 
4inythmg  done  in  pursuance  of  the  Act,  notice  in  writing  of  such 
action  shall  be  given  to  the  defendant  one  month  before  action 
brought.  The  7  <&  8  Gko.  4,  c.  29,  s.  76  (the  Lairceny  Act)  is  to 
the  same  effect.  The  defendant  was  sued  (in  the  third  count)  for 
having  given  the  plaintiff  into  custody  on  a  charge  of  doing  wilful 
damage  to  the  defendant's  property,  and  (in  the  fourth  count)  for 
having  given  him  into  custody  on  a  charge  of  larceny.  The  jury 
found  that  the  plaintiff  had  not,  on  either  occasion,  committed  the 
c^ence  with  which  he  was  charged ;  but  that  the  defendant,  on  both, 
hondjlde^  believed  that  he  had:  Held,  as  to  each  count,  that  the 
defendant  was  entitled  to  notice  of  action;  and  that  it  was  not 
necessary  for  him  to  show  that  he  knew  of  the  above  acts.  Bead  v. 
Coker,  22  Law  J.  (N.  S.)  C.  B.  201. 

And  see  Tbssfass. 

ATTOENET. — Farinership — Bimneas  of  a  scrivener— Partner* e 
uuthoritv. — The  business  of  a  scrivener  is  not  within  the  ordinary 
scope  of  the  business  of  an  attorney,  and  one  member  of  a  partner- 
ship firm  of  attorneys  cannot,  therefore,  render  his  copartner  liable 
sunpiy  by  receiving  money  indefinitely  for  the  purpose  of  being  laid 
out  on  mortgage  securify,  which  might  afterwards  be  obtained. 
HkMmum  v.  Johnson,  22  Law  J.  (N.  S.)  Q.  B.  297. 

BANKIEUPT, — 1.  AjBt  ofhankrmtcy — Fraudulent  conee^ance  not 
including  trading  property. — G-.,  a  mrmer,  who  became  liable  to  the 
bankrupt  laws  as  a  trader,  by  possessing  two  shares  in  a  joint-stock 
bank  worth  less  than  201.  ^h,  conveyed  all  his  other  property, 
worth  about  3,0002.,  to  a  ci'editor,  to  secure  his  debt  of  900*. :  Held, 
that  the  conveyance  might  be  an  act  of  bankruptcy,  as  a  fraudulent 
grant  with  intent  to  defeat  or  delay  creditors,  although  the  two 
shares,  which  were  G.'s  only  trading  property,  were  not  conveyed, 
and  although  the  conveyance  did  not  stop  G.'s  trade  as  a  banker : 
Held,  further,  that  the  conveyance  being  of  property  worth  three 
times  the  amount  of  the  debt  which  it  was  given  to  secure,  did  not 
prevent  the  deed  being  an  act  of  bankruptcy ;  for,  though  the  grantee 
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would  be  a  trustee  for  G.  as  to  the  amount  beyond  his  own  debt,  the 
property  could  not  be  taken  in  execution ;  and  as  the  common  law 
remedies  of  the  other  creditors  against  their  debtor's  property  would 
thus  be  barred,  they  might  consequently  be  defeated  or  delayed. 
Smith  y.  Cannan  and  others,  assignees  of  Oamham,  22  Law  J.  (N.  S.) 
Q.  B.  290. 

2.  Committal  under  12  ^'  13  Vict,  c.  106,  «.  260.— A  bankrupt,  on 
his  examination  before  a  commissioner,  being  asked  what  were  his 
intentions  when  he  went  to  Southampton,  answered  that  he  went  to 
take  rest,  and  to  make  an  arrangement  for  the  benefit  of  his  creditors. 
The  commissioner,  from  what  had  previously  passed,  disbelieving  the 
answer,  held  it  to  be  unsatisfactory,  and  committed  the  bankrupt  to 
prison,  under  the  Bankruptcy  Consolidation  Act,  12  &  13  Vict. 
c.  106,  s.  260,  for  not  answering  to  his  satisfaction :  Held,  that  not- 
withstanding the  answer  was  a  categorical  answer  to  the  question  put, 
yet  inasmuch  as  taken  in  connection  with  the  preceding  portion  of 
the  examination,  it  was  not  a  satisfactory  explanation,  the  commis- 
sioner was  justified  in  committing  the  bankrupt.  .Er  parte  Legge, 
22  Law  J.  (N.  S.)  Q.  B  345. 

3.  12  ^  13  Vict,  c,  106,  s,  l25^Trover—Pleading,--Bj  the  order 
which  is  required  by  the  125th  section  of  the  12  &  13  Vict.  c.  106,  to 
vest  the  property  in  goods  which  are  in  the  order  and  disposition  of 
the  bankrupt  as  reputed  owner,  in  the  assignees  or  vendee  of  the 
goods,  their  title  has  relation  back  to  the  act  of  bankruptcy,  in  the 
same  way  as  the  title  of  the  assie^ees  has  by  the  general  assignment. 
An  order  made  by  the  Court  oi  Bankruptcy  stated,  that  "  the  said 
J.  A.  (the  bankrupt),  had,  at  the  time  he  became  bankrupt,  by  the 
consent  of  E.  H.  (the  owner),  who  then  claimed,  and  still  claims  to 
be,  true  owner  thereof,  in  his,  the  said  J.  A.'s,  possession,  order,  and 
disposition,  divers  goods,"  &c.,  i.e.,  the  goods  in  question:  Held,  that 
the  order  was  good,  although  it  did  not  state  positively  that  B.  H. 
was,  in  fact,  the  true  owner  of  the  goods.  In  an  action  of  trover  by 
the  owner  of  the  goods  against  the  assignees  of  the  bankrupt,  the 
defence,  that  the  goods  were  at  the  time  of  the  bankruptcy  in  the 
order  and  disposition  of  the  bankrupt,  with  the  consent  of  the  true 
owner,  and  that  the  title  to  the  goods  vested  in  the  assignees  by 
virtue  of  an  order  made  by  the  Court  of  Bankruptcy,  is  admissible, 
under  a  plea  of  not  possessed,  although  the  order  was  applied  for 
and  made  after  action  brought.  Seslop  v.  Baker  and  others,  assignees 
of  Atkinson,  8  Exch.  411. 

4.  JRight  to  site — Cattse  of  action. — Assumpit  to  recover  a  partial 
loss  on  a  valid  policy  of  insurance  on  goods,  on  a  voyage  to  a  market, 
premium  60  per  cent.,  to  return  11.  3*.  9^.  if  landed  in  the  United 
Kingdom.  Plea  1,  set-off  for  premiums ;  demurrer :  Held,  by  the 
Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's 
Bench,  a  bad  plea.  Plea  2,  bankruptcy  of  plaintiff  before  action ; 
replication,  a  transfer  of  the  goods,  witn  an  assignment  of  the  con- 
tract of  insurance  to  F.  before  the  bankruptcy,  with  an  averment 
that  plaintiff  sued  as  trustee  for  P. ;  rejoinder,  that  the  risk  ended  in 
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the  United  Kingdom  before  bankruptcy,  and  that  the  right  to  hare 
a  return  of  premium  was  not  transferred  from  plaintiff  before  bank- 
ruptcy; demurrer;  Held,  by  the  Court  of  Exchequer  of  Pleas, 
affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that,  the 
causes  of  action  being  both  vested  in  the  plaintiff  before  bankruptcy, 
and  being  such  that  distinct  actions  might  have  been  brought  by 
him  whilst  sui  jwrisy  the  plaintiff  was  entitled  to  sue  in  his  own 
name  as  trustee  for  that  cause  of  action  in  which  he  had  no 
beneficial  interest  at  the  time  of  his  bankruptcy.  Per  Jervis,  C.  J., 
Cresswelland  Williams,  J  J.,  Parke,  Piatt,  and  Martin,  BB.  (dubitante 
Pollock,  C.  B.),  it  would  have  been  otherwise  had  the  plaintiff  then 
had  any  beneficial  interest,  however  small,  in  the  cause  of  action 
itself.    Boddingtm  v.  Gastelli,  1  Q.  B.  (Ellis  &  B.)  879. 

BANKEUPT  LAW  CONSOLIDATION  ACT.— ^^ay  of  pro^ 
ceedmgs  in  action — Froofof  debt. — Where  the  defendant  in  an  action, 
brought  for  the  recovery  of  a  debt,  has  become  bankrupt,  and  the 
plaintiff  has  tendered  his  claim  for  proof  of  the  debt  under  the  bank- 
ruptcy, and  the  claim  is  not  allowea,  but  adjourned,  the  defendant  is 
not  entitled  to  a  stay  of  proceedings  in  the  action,  under  the  12  &  13 
Vict.  c.  106,  s.  182  (the  Bankrupt  Law  Consolidation  Act).  To  entitle 
him  to  such  stay  of  proceedings,  the  debt  must  be  proved  under  the 
bankruptcy,  or  the  claim  entered  upon  the  proceedings.  Ball  v. 
Boivden,  22  Law  J.  (N.  S.)  Exch.  249. 

BAEON  AND  PEME.— 1.  I>eed  of  separation-'Fraudulent  re- 
presentation— Pleading. — By  deed  of  three  parts,  between  husband, 
wife,  and  trustee,  reciting  that  differences  existed,  and  that  the 
husband  and  wife  had  agreed  to  live  separate,  the  husband  covenanted 
to  pay  to  the  trustee  an  annuity  for  the  separate  maintenance  of  the 
wife.  The  trustee  having  sued  the  husband  for  arrears  of  the 
annuity,  the  latter  pleaded  that  he  was  induced  to  make  the  deed  by 
false  and  fraudulent  misrepresentations  made  by  the  plaintiff  to  him, 
that  is  to  say,  by  the  plaintiff,  before  the  making  of  the  deed,  falsely 
and  fraudulently  representing  to  him,  that  E.,  the  wife,  was  a  virtuous 
person,  whereas,  in  truth,  E.  was  not  a  virtuous  person,  and  the 
plaintiff  "  had  then  carnally  known  the  said  E.,  so  then  being  the 
wife  of  the  defendant,  and  subsequently  to  the  intermarriage  of  the 
said  E.  and  the  defendant,  and  before  the  making  of  the  deed," 
which  last-mentioned  facts  the  plaintiff  concealed  from  the  defendant, 
and  induced  him  to  make  the  deed,  in  order  that  the  plaintiff  might 
continue  an  adulterous  intercourse  with  the  said  E.  At  the  trial, 
the  plea  was  proved,  and  the  verdict  thereon  entered  for  the  defend- 
ant: Held,  on  motion,  to  enter  judgment  for  the  plaintiff,  non 
obstante  veredicto,  that  although  the  plea  did  not  show  that  the 
representations  set  out  were  necessarily  fraudulent,  it  not  being 
alleged  that  the  plaintiff  knew  them  to  be  false,  or  that  he  knew 
that  E.  was  the  defendant's  wife  at  the  time  he  had  intercourse  with 
her,  yet  it  might  be  sustained  as  a  general  plea  of  fraud,  which,  after 
verdict,  was  a  good  answer  to  the  action :  Held,  also,  that  it  was  not 
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neceasanr  to  allege  that  the  wife,  as  cestui  que  trusty  was  a  party  to 
the  £nua  upon  the  defendant,  as  a  Court  of  Law  can  only  look  to  the 
legal  rights  of  the  parties  to  the  deed.  Sembley  per  Maule,  J.,  that 
if  the  plaintiff,  intending  to  deceive  the  defendant,  for  the  plaintiff's 
own  advantage  and  the  defendant's  disadvantage,  induced  the  latter 
to  make  the  deed,  by  representing  a  fact  to  be  true  which  was  not 
true,  but  about  which  the  plaintiff  knew  nothing,  that  would  amount 
to  finud,  and  avoid  the  deed.  £v(ms  v.  E&monds^  22  Law  J.  (N.  S.) 
C.  B.  211. 

2.  Husbands  liability  for  goods — JEvidenee. — ^In  an  action  aeainst 
a  husband  for  goods  supplied  to  his  wife,  evidence  is  admissible  for 
the  defence,  that  other  goods  of  a  like  nature  have  been  supplied  to 
her  by  other  tradesmen  within  the  same  period.  Benaux  v.  Teakle, 
22  Law  J.  (N.  S.)  Ezch.  241. 

8.  Marital  right — Beceipt  clause  in  settlement. — ^By  settlement 
made  on  the  marriage  of  the  plaintiff  and  his  wife,  leaseholds  were 
assi^ed,  upon  trust,  to  allow  the  wife  to  receive  the  rents  and  profits 
during  her  life,  to  her  separate  use.  The  wife,  after  marriage,  re- 
ceived the  rents  from  the  trustee,  and  lent  a  pcnrtion  of  them  to  the 
defendant:  Held,  that  the  plaintiff  mighty  after  his  wife's  death, 
recover  this  money,  jure  marit%  from  the  defendant,  in  an  action  for 
money  lent.  The  indenture  provided  that  the  wife's  receipt  alone 
should  be  "  a  valid  discharge'^  for  the  said  rents.  Qutere^  whether 
this  meant  a  discharge  to  the  tenants  only,  or  to  the  trustees  also. 
Bird  V.  Pegrum,  22  Law  J.  (N.  8.)  C.  B.  166. 

4.  Necessaries — Agency. — A  married  woman,  living  with  her  hus- 
band, purchased  music  of  the  plaintiff,  who  sued  her  husband  for  the 
price.  The  only  question  left  to  the  jury  was,  whether  the  goods 
supplied,  were  necessaries,  which  thev  answered  in  the  affirmative : 
Held,  a  misdirection,  as  the  jury  ougnt  to  have  been  asked  whether 
the  wife  had  the  defendant's  authority  to  purchase.  Beid  v.  Jkakle^ 
22  Law  J.  (N.  S.)  C.  B.  161. 

And  see  Wab&ajtt  ov  Attoshby. 

BIGAMY.    See  Chattels. 

BILL  OF  EXCHANGE.— 1.  Blank  accq^taneeStatute  of  Zimi- 
tations, — The  defendant,  in  1840,  gave  S.,  K)r  value,  his  acceptance 
in  blank,  on  a  5«.  stamp.  S.,  in  1852,  and,  as  the  jury  found,  not 
within  a  reasonable  time,  Med  in  his  own  name  as  drawer,  for  2002. 
at  five  months.  The  defendant,  being  sued  on  the  bill  by  an  inno- 
cent indorsee,  for  value,  pleaded,  first,  that  he  did  not  accept; 
secondlv,  the  Statute  of  Limitations :  Held,  that  the  plaintiff  was 
entitled  to  the  verdict  on  both  issues,  notwithstanding  the  finding  of 
the  jury.  Montaaue  v.  Perkins,  22  Law  J.  (N.  8.)  C.  B.  187. 

2.  Foreign  Ull— Holder  for  value — Agency, — C.  and  Co.,  merchants 
in  London,  being  requested  by  their  correspondents,  H.  W.  and  Co., 
merchants  in  America,  in  their  own  name,  and  through  the  medium 
of  a  broker,  arranged  for  the  purchase,  from  the  defendants, 
M.  and  Co.,  also  London  merchants,  of  a  bill  of  exchange,  C.  and  Co. 
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faaving  flfc  the  time,  funds  of  H.  W.  and  Co.,  in  their  hands  for  the 
porpose.  The  bill  was  drawn  by  the  defendants,  M.  and  Co.,  on  a 
bank  at  Paris,  in  the  following  form :  "  A  cinq  iours  de  date,  pajez 
par  cette  premiere  de  change,  la  seconde,  &c.,  diz-neuf  milie  quatre 
cents  soizante-dix-huit  francs  cinq  centimes  valeur,  de  Messieurs 
Coats  et  Co.,  que  passerez,"  &c.  The  bill  was  handed  over  to 
C.  and  Co.,  on  one  foreign  post-day,  for  a  price  then  agreed  upon  to 
be  paid,  according  to  the  custom  of  menmants  in  London,  on  the 
next  foreign  post-day,  and  was  forwarded  to  the  plaintiffs,  F.  P., 
merchants  at  Paris,  to  whom  K.  W.  and  Co.  were  indebted  in  more 
than  the  amount  of  the  bill,  to  be  collected  to  the  credit  of  H.  W. 
And  Co.  The  plaintiffs  acknowledged  the  receipt  of  the  bill,  and 
stated  that  they  nad  placed  it  to  the  credit  of  H.  W.  and  Co.  The 
bill  was  not  presented  until  it  became  due,  when  it  was  refused  pay- 
ment by  directions  of  the  defendants.  G.  and  Co.  having  failea  to 
pay  the  price  agreed  upon,  H.  W.  and  Co.  immediately  reimbursed 
the  plaintiffs  the  amount  of  the  bill  and  costs  of  protest,  and  the 
defendants  were  thereupon  proceeded  against  as  drawers :  Held,  that 
the  plaintiffs  were  bond  fide  holders  of  the  bill  for  value,  and  were 
entitled  to  maintain  the  action,  though  H.  W.  and  Co.  were  really 
the  parties  for  whose  benefit  the  action  was  prosecuted,  C.  and  Co. 
not  acting  as  agents  to  H.  W.  and  Co.  in  the  purchase  of  the  bill, 
so  as  to  pledge  their  credit  to  the  defendants  for  the  price.  Foirier 
and  others  v.  Morria  and  others,  22  Law  J.  (N.  S.)  Q.  B.  313. 

3.  Insohent — Withdrawing  opposition — Evidence. — To  an  action 
on  a  promissory  note,  it  was  pleaded  that,  after  the  passing  of  the 
1  <Sb  2  Yict.  c.  110,  one  C.  W.  H.  being  indebted  to  various  persons, 
and  being  in  actual  custodv  within  the  walls  of  Horsemon^er-lane 
gaol,  did,  within  fourteen  days  of  such  imprisonment,  petition  the 
Insolvent  Court  for  his  discharge  under  that  Act,  and  that  while  the 
petition  was  pending,  and  in  order  to  induce  Messrs.  H.,  who  were 
creditors  of  the  said  C.  W.  H.,  to  cease  from  opposing,  and  not 
thereafter  to  oppose  his  discharge  as  they  had  threatened,  the 
defendant  and  one  H.  0.  made  the  note  in  question,  and  delivered  it 
to  Messrs.  H.,  who  indorsed  it  to  the  plaintiff,  with  notice :  Held, 
that  this  was  an  illegal  agreement,  and  the  plea  good.  Held,  also, 
that  the  production  of  the  copy  of  the  causes  of  the  insolvent's 
detention,  filed  with  the  petition  and  duly  sealed,  was  no  evidence  of 
his  having  been  in  actual  custody  at  the  time  of  his  petition.  Hills 
V.  Mitson,  22  Law  J.  (N.  S.)  Exch.  273. 

And  see  Peomissobt  Note. 

BEOKEE. — False  representation — Action. — A  declaration  alleged 
that  the  defendants  falsely  and  frauduently  deceived  the  plaintiff  in 
this,  that  "  they,  as  brokers  of  the  plaintiff,  employed  by  him  to 
purchase  oil,  Msely  represented  to  him  that  they  had  purchased  for 
him  twenty-five  tons  of  palm  oil,  to  arrive  by  the  *  Celina,'  at  the 
price  of  dOZ.  per  ton ;"  whereas,  in  fact,  the  defendants  purchased 
the  oil  on  the  terms  ''  that  the  said  twenty-five  tons  were  sold,  and 
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would  be  delivered  to  the  plaintiff  after,  and  subject  to,  the  prior 
delivery  of  800  tons  of  ^alm  oil  from  the  said  vessel."  Averments^ 
that  the  vessel  arrived  with  less  than  800  tons,  and  the  consequent 
non-delivery  to  the  plaintiff  of  the  twenty-five  tons,  and  loss  thereby. 
At  the  trial,  the  fiicts  were  proved  as  stated  in  the  declaration,  but 
it  was  conceded  that  there  was  no  fraudulent  intention  on  the  part 
of  the  defendants :  Held,  that  an  action  was  not  maintainable  on 
this  declaration.  QfUdre,  whether  by  the  law  Merchant,  it  is  the 
duty  of  the  broker  in  all  cases  to  frirmsh  his  principal  with  a  correct 
account  of  the  contracts  he  has  made.  Thorn  v.  Bigland  and  others, 
22  Law  J.  (N.  S.)  Exch.  243. 

CEBTIOBAEI.— 6  ^  6  Wm.  ^  M,  e.  U^Attaehment^Side-bar 
rule — Practice, — The  defendant  removed  an  indictment  by  certiorari, 
and  entered  into  the  usual  recognizances,  with  two  sureties,  under 
the  6  &  6  Wm.  &  M.  c.  11,  s.  3.  He  was  convicted,  and  the  judgment 
respited  upon  his  paying  the  costs,  which  were  then  taxed  at  227^. 
The  defenoant  having  become  bankrupt,  the  prosecutor  proved  for 
this  sum  under  the  bankruptcy.  Judgment  was  afterwi^ds  signed 
against  the  defendant,  and  the  ordinary  side-bar  rule  issued,  under 
which  the  costs  of  the  prosecutor  were  taxed  at  2432.  Personal 
service  of  this  side-bar  nue  and  allocatWy  and  a  demand  of  the  243Z. 
having  been  made,  and  payment  refused  by  the  defendant  and  his 
bail,  a  rule  nisi,  for  an  attachment  against  the  defendant,  and  for 
estreating  the  recognizances  against  the  defendant  and  his  bail,  was 
obtained.  The  Court  discharged  that  part  which  was  for  an  attach- 
ment, but  estreated  the  recognizances.  Where  a  side-bar  rule  has 
issued,  under  the  5  &  6  Wm.  &  M.  c.  11,  s.  3,  and  an  attachment  is 
moved  for  by  the  prosecutor,  for  non-payment  of  costs,  it  is  not 
necessary  to  have  an  affidavit  that  the  prosecutors  are  the  parties 
grieved.  Beg.  v.  Hills,  22  Law  J.  (N.  8.)  Q.  B.  322. 

CHANGING  VENUE.— ^[c^wm /or  libel.— It  is  no  ground  for 
changing  the  venue  in  an  action  for  a  libel  contained  in  a  letter 
written  and  sent  to  a  person  in  the  county  to  which  the  venue  is 
sought  to  be  changed,  that  the  defendant  (who  had  pleaded  "  not 
guilty"  only)  has  many  witnesses  resident  in  that  county,  whom  he 
mtends  to  cdl  in  mitigation,  and  that  the  plaintiff  has  no  witnesses 
in  the  county  where  the  venue  was  originally  laid.  Wheatcroft  v. 
Mousley,  11  C.  B.  677. 

And  see  Practice,  1,  2. 

CHATTELS.— Property  *n--^i^flwijf--5a^.— Plaintiff,  being  a 
widow,  but  not  executrix  or  administratrix  of  her  former  husband,  was 
in  possession  of  furniture  which  had  formerly  belonged  to  him.  She 
afberwards  married  B.,  whom  she  supposed  to  be  a  single  man,  and 
together  with  him  occupied  the  house  in  which  the  furniture  was. 
In  order  to  raise  money  to  pay  off  a  distress  for  rent,  B.  sold  to  the 
defendant  the  furniture.  The  plaintiff  actively  interfered  in  this 
transaction,  believing  herself  to  be  the  wife  of  B.  Shortly  afterwards 
B.  was  convicted  of  bigamy  in  marrying  the  plaintiff.     The  plaintiff 
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then  sued  the  defendant  for  the  value  of  the  furniture :  Held,  that 
she  could  not  recover  as  she  had  no  title  to  the  furniture ;  and  that^ 
even  if  it  were  her  property,  she  was  bound  bj  her  concurrence  in 
the  sale  of  it  by  B.  to  the  defendant.  Waller^  appellant ;  Drake- 
ford,  regpondetU,  22  Law  J.  (N.  S.)  Q.  B.  274. 

COLLISION  AT  SEA.    See  Ship  and  Shippiko,  1,  3. 

COMPANY.— 1.  Action  for  ealU—FleadingStatute  of  Idmita- 
tions, — ^An  action  ae;ainst  a  shareholder  of  a  company  for  calls,  in 
which  the  company  declares  in  the  general  form  given  in  the  26th 
section  of  the  Companies  Clauses'  Consolidation  Act,^  1845,  is  an 
action  on  the  statute  ;  and  therefore  a  plea  alleging  that  the  action 
is  on  contracts,  without  specialty,  and  that  the  causes  of  action  did 
not  accrue  within  six  years,  is  bad.  Cork  and  Bandon  Baihoay 
Company  v.  Goode,  22  Law  J.  (N.  S.)  C.  B.  198. 

2.  Contributory — Ghtarantee. — The  plaintiff  and  the  defendants 
being  members  of  the  committee  of  a  projected  railway  company,  by 
an  agreement,  under  seal,  which  recited  that  divers  debts  and  liabih- 
ties  had  been  incurred,  and  that  it  was  probable  that  further  disputes 
would  arise  respecting  the  liability  oi  the  members  and  the  com- 
mittee of  management ;  and  that  the  plaintiff  being  desirous  of  being 
relieved  from  aU  such  questions  and  disputes,  haa  proposed  to  con- 
tribute and  pay  a  certam  sum  to  the  defendants  towards  the  payment 
of  these  claims,  upon  their  agreeing  to  indemnify  him  in  the  manner 
therein  mentioned,  and  to  guarantee  him  that  the  sums  mentioned 
in  the  first  schedule  to  the  agreement  had  been  paid ;  the  defendants 
guaranteed  that  the  sums  mentioned  in  the  first  schedule  had  been 
paid ;  and  also,  **  that  they  would  indemnify  and  save  harmless  the 
plaintiff  from  all  claims  expressly  mentioned  and  referred  to  in  the 
second  schedule,  and  from  all  costs,  damages,  and  expenses,  which 
he  might  sustain  or  be  put  to  by  reason  thereof ;  and  at  their  own 
costs  and  charges  defend  him  against  all  actions  and  suits  which 
should  be  commenced  or  prosecuted  against  him  for  the  recovery 
thereof,  or  any  part  or  parts  thereof."  After  the  making  of  this 
agreement,  an  order  was  obtained  in  the  Court  of  Chancery,  under 
the  Winding-up  Act  (11  &  12  Vict.  c.  45),  for  winding  up  the  affairs 
of  the  company.  The  plaintiff  was  adjudged  to  be  a  contributory ; 
and  a  certam  sum  was  directed  to  be  colledbed,  such  sum  being  com- 
posed of  one  of  the  sums  mentioned  in  the  second  schedule  to  the 
agreement,  and  the  rest  of  it,  consisting  of  costs  and  expenses,  occa- 
sioned by  and  incidental  to  the  proceedings  under  the  Winding-up 
Act.  The  plaintiff,  having  been  ordered  to  pay  a  certain  proportion 
of  the  sum  directed  to  be  collected,  and  having  paid  the  same, 
brought  an  action  against  the  defendants,  under  the  agreement: 
Held,  that  the  agreement  merely  protected  the  plaintiff  against  the 
claims  mentioned  in  the  schedules,  and  against  the  costs  and  expenses 
to  which  the  plaintiff  might  be  put  by  reason  of  the  enforcement  of 
those  claims  ;  and,  consequently,  that  the  plaiiftiff  was  not  entitled 
to  recover  beyond  the  amount  of  the  siun  mentioned  in  the  second 
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Bchedule^  and  which  was  included  in  the  amount  directed  to  be 
collected ;  and  that  the  costs  and  expenses  which  he  had  been  com* 
polled  to  pay  were  not  of  the  character  contemplated  by  the  agree- 
ment, and  could  not  be  recovered  by  him  from  the  defenc^ts. 
lianner  v.  Woolmer  and  (mother^  8  Exch.  ^2. 

3.  Begistration  Actr-'l  if  8  Vict.  o.  llO^IU^al  contract— The 
23rd  section  of  the  Joint  Stock  Companies  Begistration  Act,  7  &  8 
Vict.  c.  110,  by  which  it  is  lawful  fw  the  {Hromoters  of  a  company 
(being  a  joint-stock  company  within  the  meaning  of  the  Act),  upon 
being  provisionally  registered,  to  assume  the  name  of  the  intended 
company,  to  open  subscription-lists,  &c.,  absolutely  prohibits  the 
promoters  from  making  calls,  from  purchasing,  contracting  for,  or 
nolding  land,  or  from  entering  into  contracts  for  any  services,  or  for 
the  execution  of  any  works,  &c.,  except  such  services,  &c,,  are  neces^ 
sarily  required  for  the  establishing  of  the  company,  and  except  the 
contract  or  purchase  be  made  conditional  on  the  completion  of  the 
company,  and  to  take  effect  after  the  certificate  of  complete  registra- 
tion, <&c. ;  and  such  contracts,  so  prohibited,  are  illegal,  and  a  defence 
founded  upon  this  section  must  be  specially  pleaded.  JBuU  and 
another  v.  Chapman  and  another,  8  Exch.  444. 

And  see  Eailwat  CoMPAirr. 

CONTEAOT.  —  Presentation  of  delivery-order — Pleading,  —  A 
delivery-order  for  goods  stated,  that  the  parties  signing  it  held  certain 
goods,  which  they  engaged  to  deliver  to  A.'s  order,  on  the  "  pre- 
sentation" of  the  document,  duly  indorsed:  Held,  that  "presenta- 
tion" meant  delivering  up  the  document ;  and  that  A.'s  indorse  was 
not  entitled  to  the  delivery  of  the  goods,  on  merely  showing  the 
order.  A  breach  by  the  plaintiff  of  the  contract  sued  upon,  since 
action  brought,  cannot  be  pleaded  or  given  in  evidence  in  reduction 
of  damages,  to  avoid  circuity  of  action.  Bartlett  v.  Holmes,  22  Law 
J.  (N.  S.)  C.  B.  182. 

CONTEIBUTOET.    See  Compaitt,  2. 

COPYHOLDS. — Admission  of  heir — Suhsequent  conveyances  to 
heir  under  a  testamentary  power — Mondam/us, — By  the  custom  of 
the  manor  of  I.,  containing  copyholds  of  inheritance,  when  a  copy- 
holder in  fee  devises  lands  to  such  uses  as  J.  S.  shall  appoint,  and 
-dies,  and  his  death  is  presented,  the  lord,  after  three  proclamations, 
may  seize,  until  admission  of  the  customary  heir,  or  some  other 
person  seeking  admittance ;  and  the  heir,  or  such  other  person,  may 
be  admitted,  to  hold  for  the  intents  and  purposes  declared  by  the 
will,  and  under  and  subject  to  the  powers  contained  in  the  will ;  and 
the  heir  or  person  so  admitted  pays  the  fine  as  upon  an  admittance 
to  a  fee  simple ;  and  when,  after  such  admission,  J.  S.  appoints,  and 
the  instrument  of  appointment  is  enrolled,  the  appointee  is  admitted, 
whether  or  not  there  has  been  any  other  admittance  before  enrol- 
ment :  Held,  that,  although  the  person  admitted  before  execution  of 
the  power  be  himself  the  heir,  and  the  power  be  afterwards  executed 
in  his  favour,  he  must,  after  the  creation  of  the  power,  be  admitted 
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agaiii,  and  pay  a  fine  before  he  can  suirender  the  estafce ;  for  that, 
immediately  on  the  execution  of  the  power,  the  effect  of  the  first 
admittance  expires,  and  there  is  a  vacancy  on  the  ralL  Beg.  v. 
Corlett  and  another,  I  Q.  B.  (Ellis  &  B.)  836. 

COSTS.— 1.  (huntff  Court  Act,  9  ^  10  V%ct.  e.  95,  *.  129.— Where, 
in  tort,  there  was  an  issue  of  law  and  an  issue  of  fact,  and  both  were 
determined  in  favour  of  the  plaintiff,  but  the  dama^  reoovered  were 
less  than  51.,  and  there  was  a  suggestion  to  depnye  the  plaintiff  of 
costs  under  the  9  <&  10  Yict.  c.  95,  s.  129 :  Hel<C  that  the  defendant 
was  not  entitled  to  any  costs.     JMeif  v.  Dale,  11  G.  B.  889. 

2.  Becovery  hy  verdict  of  less  than  40«. — The  first  count  charged 
the  defendants  with  damaging  a  party  wall,  by  excavating  it  and 
overloading  it.  Plea,  as  to  the  overloaoing,  ^  not  guilty ;"  and  as  to 
the  excavating,  payment  of  SOI.  into  court.  £eplication,  damages 
ultra.  At  the  trial,  the  verdict  was  entered  for  the  plaintiff  damages 
2,000/.,  costs,  4rO#.,  subject  to  the  award  of  an  arbitrator,  to  whom 
the  cause  was  referred  on  the  usual  terms,  but  without  power  to 
certify  for  costs  under  the  3  &  4  Yict.  c.  24,  s.  2 ;  and  he  directed 
the  verdict  to  be  entered  for  the  plaintiff  on  the  firat  issue,  with  20s. 
damages,  and  for  the  defendant  on  the  second :  Held,  that  the  plam- 
tiff  had  recovered  by  verdict  less  than  40#.  damages,  and  that  there- 
fore the  3  &  4  Yict.  c.  24,  s.  2,  applied,  and  deprived  him  of  costs. 
Beid  Y.Ashhy  and  another,  22  Law  J.  (N.  S.)  C.  B.  215. 

3.  Lapse  of  time — 13  Sf  14  Vict.  e.  61,  s.  13. — ^A  cause  was  on  the 
2nd  of  April,  1852,  referred  to  arbitration,  the  costs  to  abide  the 
event.  On  the  9th  of  the  following  June,  the  arbitrator  certified 
that  the  plaintiff  was  entitled  to  6/.  ISs,  6d.  in  addition  to  the  sum 
of  10/.  wnich  the  defendant  had  paid  into  court.  No  steps  were 
taken  by  the  plaintiff  to  obtain  his  costs  unldl  the  7th  of  Pebruary, 
1853,  when  an  application  for  the  same  imder  the  13  &  14  Yict. 
c.  61,  s.  13,  was  made  to  a  judge  at  chambers.  On  the  hearing  of  the 
summons,  it  was  objected  that  the  application  was  too  late.  The 
learned  judge  refused  to  decide  the  question,  but  referred  the  parties 
to  the  Cou]^ :  Held,  that  the  application  was  not  too  late,  and  that 
the  plaintiff  was  therefore  entitled  to  his  costs.  Morris  v.  Bostoorth, 
22  Law  J.  (N.  8.)  Q.  B.  276. 

4.  Taxation  —  Issue  of  fact.  —  The  declaration  contained  three 
counts,  to  the  first  and  third  of  which  the  defendant  demurred, 
paying  25«.  into  comrt  on  the  second,  and  pleading  non  assumpsit  to 
the  fourth.  The  plaintiff  joined  in  demurrer,  took  out  the  25^.  in 
satisfaction  as  to  the  second  count,  and  joined  issue  on  the  plea  to 
the  fourth  count.  At  the  trial  there  was  a  verdict  for  the  defendant 
on  the  issue  upon  the  fourth  count,  and  a  contingent  assessment  of 
damages  for  tne  plaintiff  on  the  demurrers  to  we  first  and  third 
counts;  and  the  plaintiff  afterwards  obtained  judgment  on  the 
demurrers:  Held,  that  the  defendant  having  succeeded  upon  the 
only  issue  of  fact,  was  entitled  to  the  cost  of  the  trial,  deducting 
the  costs  which  the  plaintiff  would  have  been  entitled  to  upon  a 
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writ  of  inquiry  as  to  the  first  and  third  counts.     SmUh  v.  Sartley, 
11  C.  B.  678. 
And  see  Iksvbakce,  2 ;  Aebitratioit,  1 ;  Coitntt  Coxtbt,  1, 8. 

COUNTY  BRlDQK—Survei/or,  Liability  o/— An'action  for  a 
personal  and  peculiar  damage  resulting  from  the  want  of  proper 
repair  to  a  county  bridge  will  not  lie  against  the  county  surveyor, 
either  at  common  law  or  under  the  stat.  43  Geo.  3,  c.  59.  M^Kin- 
non  V.  Fenson,  8  Exch.  319. 

COUNTY  COUET.— 1.  Acts-^Cost  of  action— In  any  action  in 
the  superior  courts  in  which  the  plaintiff  shall  primd  facie  be  disen- 
titled  to  costs  by  reason  of  sect.  11  of  the  stat.  13  <&  14  Vict.  c.  61, 
if  there  be  facts  which  would  take  the  case  out  of  the  prohibition  of 
that  section :  Semble,  that  the  Master  could  not  take  notice  of  those 
circumstances,  but  that  application  should  be  made  to  the  Court,  or 
to  a  judge,  under  sec.  4  of  the  stat.  16  &  16  Yict.  c.  54,  for  an  order 
directing  that  the  plaintiff  shall  recover  his  costs  before  the  plaintiff 
appKes  to  the  Master  to  tax  them.  Levi  v.  WEae,  22  Law  J.  (N.  S.) 
Q.  B.  311. 

2.  Action  on  judgment  in — Arrest  under  \  Sf  2  Vict.  c.  110,  *.  3. — 
The  plaintiff  sued  the  defendant  upon  a  judgment  recovered  against 
him  m  a  County  Court.  The  writ  was  specially  indorsed.  A  capias 
was  obtained  under  1  &  2  Yict.  c.  110,  s.  3,  and  the  defendant 
arrested ;  but  he  did  not  appear  to  the  action,  and  final  judgment 
was  signed.  The  defendant  subsequently  learned  that  the  Court  of 
Queen's  Bench  had  decided  that  no  action  would  lie  upon  a  County 
Court  judgment,  and  thereupon  a  motion  was  made  for  the  defendant 
to  be  allowed  to  come  in  and  defend  the  action,  and  that  he  might 
be  discharged  from  custody.  The  Court  refused  the  application, 
except  on  the  terms  of  the  debt  and  costs  being  paid  into  court. 
Austin  V.  Mills,  22  Law  J.  (N.  S.)  Exch.  263. 

3.  Action  on  judgment  in, — An  action  does  not  He  on  a  judgment 
in  one  of  the  new  County  Courts.  Berkeley  v.  Mderkin,  1  Q.  B. 
(Ellis  &  B.)  806. 

4.  ^Evidence — Interpleader — JB^aud, — Upon  the  trial  of  an  inter- 
pleader issue  in  a  County  Court,  for  the  purpose  of  trying  the  title 
to  certain  goods  taken  in  execution,  the  plaintiff,  in  support  of  his 
title,  gave  in  evidence  a  deed  (which  was  valid  upon  the  lace  of  it), 
by  which  the  execution  debtor  had  assigned  to  him  the  goods  in 
question  ;  but  the  witness  called  to  prove  the  execution  of  the  deed 
was  cross-examined  by  the  defendant,  with  a  view  to  show  that  the 
transaction  was  fraudulent,  and  the  deed  was  therefore  void :  Held, 
that  the  plaintiff  was  not  bound  to  give  evidence  in  the  first  instance 
to  establish  the  validity  of  the  deed,  although  called  upon  by  the 
judge  to  do  so,  and  although  the  nature  of  the  defence  appeared  by 
the  cross-examination  of  the  attesting  witness ;  and  therefore  that 
the  judge  was  wrong  in  refusing  to  receive  evidence  in  reply  to  rebut 
a  case  of  fraud  set  up  by  the  defendants  to  invalidate  the  deed. 
Shaw,  appellant,  v.  Beck,  re^ondent,  8  Exch.  392. 
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6.  ImoUent-^Eehearing — Jurisdietion, — The  10  &  11  Vict.  c.  102, 
8.  10,  abolishes  the  circuits  of  the  insolvent  commissioners,  and 
transfers  their  powers  to  the  judges  of  the  County  Courts,  to  whom 
it  giyes  the  same  power  and  authority  with  respect  to  any  petition 
transmitted  to  them,  and  to  do  all  such  matters  and  things  respect- 
ing such  prisoner  as  the  Court  for  Insolvent  Debtors  or  any  commis- 
sioner might  do  in  the  matter  of  petitions  heard  before  them :  Held 
(dubitante  Crompton,  J.),  that  the  judge  of  a  County  Court,  by 
whom  an  insolvent  had  been  discharged,  had  jurisdiction  to  order  a 
rehearing,  and  to  issue  a  warrant  under  the  1  &  2  Vict.  c.  110,  s.  96, 
to  bring  up  the  insolvent  for  the  purpose  of  the  rehearing,  Qtuere, 
whether  such  a  warrant  can  be  executed  out  of  the  district  of  the 
County  Court.     Ee^.  v.  Dowlmg,  22  Law  J.  (N.  S.)  Q.  B.  295. 

6.  Jurisdietion — Title  to  land  —  Nuisances^  Eemoval  Act, — The 
Nuisances'  Bemoval  and  Diseases'  Prevention  Act,  1848,  11  &  12 
"Vict.  c.  123,  gives  power  to  justices  to  order  the  owner  or  occupier 
of  premises  to  remove  any  nuisance  therein ;  and  if  such  order  be 
not  complied  with  by  such  owner  or  occupier,  the  guardians  of  the 
poor  may  enter  the  premises  to  remove  the  nuisance.  By  section  3, 
all  costs  and  expenses  incurred  in  obtaining  such  order,  or  in  cann- 
ing the  same  into  effect,  shall  be  deemed  to  be  money  paid  for  the 
use  and  at  the  request  of  the  owner  or  occupier  of  the  premises  in 
respect  whereof  such  costs  and  expenses  shall  have  been  incurred, 
and  may  be  recovered  by  the  guardians  as  such  in  any  County  Court, 
or,  if  they  think  fit,  before  two  justices :  Held,  that  this  provision 
overrides  section  58  of  the  9  &  10  Vict.  c.  95 ;  and  that  the  County 
Court  has  jurisdiction  to  hear  a  plaint  for  such  costs  and  expenses, 
notwithstanding  that  a  question  of  title  to  land  arises  in  it.  W  here 
a  part^  is  charged  in  a  County  Court  with  a  liability  arising  from 
his  being  owner  of  land,  and  he  disclaims  being  the  owner  of  that 
land,  this  raises  a  question  of  title  within  the  9  <&  10  Yict.  c.  95, 
B.  58.     Beff,  V.  Harden,  22  Law  J.  (N.  S.)  Q.  B.  299. 

7.  Construetion  of  sec.  IB  of  IS  ^  14  Vict.  c.  61  —  Place  of  abode 
of  plaintiff*. — ^Where  a  statute  confers  an  authority  to  do  a  judicial 
act  in  a  certain  case,  it  is  imperative  on  those  so  authorized  to  exer- 
cise the  authority  when  the  case  arises,  and  its  exercise  is  duly 
applied  for  by  a  party  interested,  and  having  the  right  to  make  the 
application.  The  word  "may"  in  the  13th  section  of  the  County 
Courts'  Extension  Act,  13  &  14  Vict.  c.  61,  which  provides  that  in 
certain  cases  the  Court  or  a  judge  at  chambers  may,  by  rule  or  order, 
direct  that  the  plaintiff  shall  recover  his  costs,  is  not  used  to  give  a 
discretion,  but  to  confer  a  power  upon  the  Court  and  judge ;  and  the 
exercise  of  such  power  depends  not  on  the  discretion  of  the  Court  or 
judge,  but  upon  proof  of  the  particular  case  out  of  which  such  power 
arises.  Where  a  man  having  his  permanent  residence  at  one  place, 
has  a  lodging  for  a  temporary  purpose  only  at  another  place,  he  does 
not  dwell  at  the  latter  place  within  the  meaning  of  the  128th  section 
of  the  County  Court  Act,  9  &  10  Vict.  c.  95,  so  as  to  oust  the  juris- 
diction of  the  Superior  Courts.    Where  a  plaintiff  has  two  places  of 
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abode,  one  within,  the  other  beyond,  twenty  miles  from  the  defendant, 
quare  whether  the  Superior  CourtB  have  not  concurrent  jurisdiction 
with  the  County  Court.    MaelhugaU  v.  Paterson,  11  C.  B.  766. 

8.  Chsts—JpplicaHan  under  15  ^  16  Vict.  c.  34,  8.  4— IV«id.— No 
time  is  fixed  within  which  an  application  for  costs  is  to  be  made 
under  the  16  &  16  Vict.  c.  34,  s.  4,  in  cases  where  the  County  Courts 
and  the  Superior  Courts  have  concurrent  jurisdiction.  Judgment 
was  obtained  by  the  plaintiff  in  February,  1862,  and  the  damages 
paid  ;  but  no  application  for  costs  was  made  until  January,  1863,  the 
defendant  having  been  out  of  the  jurisdiction  for  that  time :  Held, 
that  the  plaintiff  was  entitled  to  his  costs.  Beed  v.  Gardner^  22 
Law  J.  (N.  S.)  Exch.  263. 

9.  Practice — Oraund  of  appeal — Ikfarmality  q^particulars,  —  This 
Court  will  not  take  notice  of  any  informalily  m  the  plaint  in  the 
County  Court,  that  being  matter  of  practice  to  be  dealt  with  by  the 
judge  at  the  hearing.  On  the  mommg  of  the  trial  of  a  plaint  at  the 
suit  of  several  parties,  the  clerk  of  the  defendant's  attorney  went  to 
one  of  the  plaintiffs,  an  illiterate  person,  and  obtained  his  "  mark"  to 
a  peculiarly-worded  release.  The  judge  of  the  County  Court,  observing 
that  the  release  was  evidently  a  trick,  gave  judgment  for  the  plaintiff: 
Held,  that  the  circumstances  under  whicn  the  release  was  obtained 
afforded  some  evidence  of  fraud  l^o  as  to  justify  the  judge  in  declining 
to  give  effect  to  it.  Sargent,  appellant;  Wedtake  and  others^  respond' 
ents,  11  C.  B.  732. 

COVENANT. — 1.  Accord  before  breach, — ^In  an  action  upon  a 
covenant  to  pay  upon  a  contingency,  an  accord  executed  before  the 
contingency  happened  is  a  bad  plea.  Mealey  y.  Spence,  22  Law  J. 
(N.  S.)  Exch.  249. 

2.  Illegal  consideration — Common  Law  Procedure  Act,  sec,  143. — 
To  a  declaration  in  covenant,  the  defendant  pleaded,  that  before 
making  the  covenant  it  was  unlawfully  agreed  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  sell  and  convey  to  the 
defendant  land  at  a  certain  price,  for  the  purpose  (as  the  plaintiff 
then  well  knew)  that  the  said  land  should  be  exposed  to  sale  by 
lottery,  contraiy  to  the  12  G-eo.  2,  c.  28 ;  that  afterwards,  in  pursu- 
ance of  the  said  illegal  agreement,  the  said  land  was  sold  and  trans- 
ferred to  the  defendant,  and  a  part  of  the  purchase-money  being 
unpaid,  the  defendant,  to  secure  the  payment  thereof  to  the  plaintiff, 
entered  into  the  covenant  declared  upon.  Issue  having  been  t^en 
on  this  plea,  and  found  for  the  defendant :  Held,  after  verdict,  that 
the  plea  disclosed  no  answer  to  the  action,  as  it  did  not  show  that 
the  covenant  was  entered  into  for  the  purpose  of  carrying  out  the 
prior  illegal  object,  or  in  pursuance  of  the  iUegal  contract.  In  order 
to  entitle  a  party  to  a  suggestion  after  a  pleading  has  been  adjudged 
defective  under  sec.  143  of  the  Common  Law  Procedure  Act,  he 
must  show  by  affidavit  a  clear  and  satis&ctory  primd  facie  case  of 
the  truth  of  the  facts  proposed  to  be  suggested,  and  of  their  suffi- 
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cieney  to  render  the  pleading  good.    Fuher  ▼.  Bridges^  22  Law  J. 
(N.  S.)  Q.  B.  270. 

3.  Bfwn/ning  with  land — AMsignee, — ^The  mortgagor  and  mortgagee 
of  one  imdiTided  moiety,  and  the  owner  of  the  other,  joined  in  a 
demise  of  the  whole  premises  to  G.  for  twentj-one  years,  G.  cove- 
nanting with  the  three  jointly  and  severally  to  pay  (not  saying  to 
whom)  the  reserved  rent.  G.  entered,  and  having  become  bankrupt, 
his  assignees  accepted  the  lease :  Held!,  on  the  authority  of  Wakefield 
V.  Brown,  that  the  assignees  were  liable,  in  an  action  at  the  suit  of 
the  three  lessors,  for  rent  due  since  their  acceptance  of  the  lease. 
Magnay  and  others  v.  Edwards  and  others,  22  Law  J.  (N.  S.)  C.  B.  170. 

4.  To  pay  rent — Beadiness  to  pay — No  place  named — Lessee^ s 
duty, — ^Where  a  lessee  covenants  to  pay  rent  at  the  time  and  in 
manner  reserved  in  the  lease,  no  place  of  payment  being  named,  it 
is  no  defence  to  the  action  upon  the  covenant  that  the  lessee  was 
upon  the  land  demised  on  the  day  the  rent  became  due,  with  the 
money  ready  to  pay  the  lessor,  but  that  the  lessor  was  not  there  to 
receive  it.     HaUane  v.  Johnson,  22  Law  J.  (N.  S.)  Exch.  264. 

And  see  Miwiko  ;  Lxasb  ;  Flbadino,  1. 

DEED  OF  SEPAEATION.    See  Babon  and  Fjbmb,  1. 
DISTEESS.    See  Lakdlobd  akd  Tbnakt,  2. 
ENBOLMENT  OF  DEED.    See  Acuity,  1,  2. 

EVIDENOE.— 1.  Farticulars  o/#«^.oi^JPVattJ.— Declaration,  on 
the  common  money  counts.  Plea,  set-off.  Before  the  trial  the  de- 
fendant withdrew  this  plea,  and  pleaded  puis  darrein  continuance^ 
that  the  accounts  between  the  plamtiff  and  the  defendant  had  been 
settled  by  agreement,  and  a  balance  struck,  which  was  agreed  to  be 
paid  by  instalments,  two  of  which  had  been  paid  prior  to  the  trial. 
Iteplication,  that  the  agreement  was  obtained  by  fraud;  on  which 
issue  was  joined.  At  the  trial,  the  plaintiff  put  in  evidence  the 
particulars  of  set-off,  which  had  been  deKvered  with  the  original 
plea,  for  the  purpose  of  showing  a  discrepancy  between  the  statement 
of  accounts  upon  which  the  agreement  was  rounded,  and  that  given 
by  the  defendant  in  the  particulars  of  set-off:  Held,  that  such  evi- 
dence was  admissible.  JBuckmaster  v.  Meieklejohn,  22  Law  J.  (N.  S.) 
Bxch.  242. 

2.  Statute  of  Limitations — Entry  of  interest, — In  an  action  by  the 
executor  of  the  payee  of  a  promissory  note  against  the  maker,  where 
the  plaintiff,  in  order  to  take  case  out  of  the  Statute  of  Limitations, 
produced  a  book,  in  which  he  had  made  memorandums  by  the  direc- 
tion of  the  testatrix,  of  payments  of  interest  by  the  defendant  to  the 
testatrix  within  six  years,  the  evidence  was  held  admissible,  and  not 
excluded  by  the  9  Geo.  4,  c.  14,  s.  3.  Bradley,  exectUor,  v.  James^ 
22  Law  J.  (N.  S.)  C.  B.  198. 

And  see  Babok  aitd  Fbmb,  2 ;  Bill  op  Exohanoe,  8 ;  Couin'T 
CouBT,  4;  Iksttbakob,  2;  Monbt  Cltjb;  Paying  Monet  into 
Coitbt;  I^thbs. 
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EXECUTION.— iSewnwtf  ofiMmey  and  notes — JEkecution-ereditar't 

ErwhtSherif.— The  effect  of  the  stat.  1  &  2  Vict.  c.  110,  s.  12,  is  to 
face  bank-notes  and  money  seized  under  a  fi,  fa,  upon  the  same 
>oting  as  goods ;  and  therefore  bank-notes  so  seized  are  not  to  be 
treated  as  the  property  of  the  execution-creditor,  so  as  to  be  available 
in  the  sheriff's  hands  to  satisfy  a  writ  oifl.fa,  lodged  with  him  against 
such  execution-creditor  at  the  suit  of  a  third  person.  Collmgrtdge  ▼. 
FaxUm,  11  C.  B.  687. 

FALSE  IMPEISONMBNT.— Iwwirw*^  <fei<or«.— Declaration, 
alleging  wrongful  imprisonment  in  the  remand  ward  of  the  Queen's 
Prison.  Plea,  a  justification  under  two  writs  of  execution  to  the 
sheriff  of  Yorkshire,  and  a  haheae  corpus^  changing  the  imprison- 
ment of  the  plaintiff  from  York  Castle  to  the  Queen's  Prison.  New 
assignment,  stating  a  petition  to  the  Insolvent  Court,  a  reference  of 
the  petition  to  the  County  Court,  and  thereupon  an  oixLer  of  adjudi- 
cation, and  a  warrant  of  the  County  Court  judge,  delivered  to  the 
gaoler  of  York  Castle,  requiring  him  to  discharge  the  plaintiff  on 
the  12th  of  April,  1852 ;  that  the  plaintiff  was  afterwards  committed 
by  habeas  corpus,  with  the  said  warrant,  to  the  custody  of  the  de- 
fendant, with  the  detainers,  and  that  the  defendant  imprisoned  the 
Slaintiff  in  the  said  remand  ward,  after  the  said  12th  of  April.  Plea, 
enying  the  commitment  to  the  defendant's  custody  with  the  warrant, 
and  the  possession  of  the  order  of  adjudication  or  wairant.  It  ap- 
peared upon  the  trial,  that  the  defendant,  being  in  custody  of  the 
sheriff  of  Yorkshire,  under  two  writs  of  ca,  «a.,  petitioned  the  Insol- 
vent Court,  under  the  1  &  2  Vict.  c.  110,  and  his  petition  was  referred 
to  the  County  Court  of  Yorkshire.  The  County  Court  judge  made 
an  order  for  the  discharge  of  the  plaintiff,  on  the  12th  of  April,  1852, 
and  a  warrant  in  the  terms  of  such  order  waa  delivered  to  the  gaoler 
of  York  Castle,  where  the  plaintiff  was  imprisoned.  The  pkintiff 
afterwards  caused  himself  to  be  removed  by  habetis  corpus  to  the 
Queen's  Prison,  a  copy  only  of  the  warrant  being  sent  with  the 
plaintiff  to  the  keeper  of  the  Queen's  Prison,  and  the  plaintiff  was 
thereupon  imprisoned  in  the  remand  ward  of  the  Queen's  Prison. 
The  defendant  required  that  the  plaintiff  should  obtain  an  order  for 
his  discharge  on  the  12th  of  April,  and  applications  were  in  con- 
sequence made  to  the  County  Court  judge  and  a  judge  at  chambers, 
who  refused  to  make  such  an  order,  as  being  unnecessary ;  and  three 
days  after  the  12th  of  April,  the  plaintiff  was  dischargea  without  an 
order.  The  jury  found  that  the  defendant  had  only  a  copy  of  the 
warrant,  and  acted  upon  it  as  his  sole  authority,  and  that  he  had  led 
the  plaintiff  to  believe  that  he  was  really  acting  upon  the  original 
warrant :  Held,  that  the  rule  of  law  which  prevents  a  party  who 
makes  a  wilful  misrepresentation,  and  induces  another  to  act  upon  a 
belief  in  the  truth  of  such  misrepresentation,  to  his  prejudice,  from 
after  disproving  it,  did  not  apply  so  as  to  prevent  the  defendant  from 
proving  that  he  had  received  only  a  co^y  of  the  warrant,  and  had 
acted  upon  it.     Held  also,  that  the  plaintiff's  imprisonment  in  the 
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**  remand  ward  '*  was  not  any  part  of  the  cause  of  action,  and  was, 
therefore,  no  ground  for  judgment,  non  obstante  veredicto.  Hotoard 
V.  Hudson,  22  Law  J.  (N.  8.)  Q.  B.  341. 

EEAUD.    See  Babon  jlkd  Feme,  1 ;   Bakkbupt,  1 ;   County 

COXJBT,  4  ;  EVIDBKCE,  1  ;   MOKEY  HAD  AND  BEGETTED. 

GUARANTEE.    See  Company,  2. 

ILLEGAL  CONSIDERATION.    See  Covenant,  2. 

ILLEGAL  CONTRACT.    See  Company,  3. 

ILLEGAL  DISTRESS.    See  LandlDbd  and  Tenant,  2. 

INSOLVENT.  See  Bill  op  Exchange,  3 ;  County  Coubt,  6 ; 
False  Impbisonment. 

INSPECTOR  OF  WEIGHTS  AND  MEASURES  See 
Weights  and  Measubes. 

INSURANCE. — 1.  Fire  Policy— Breach  of  condition— Hazardous 
risk, — ^A  declaration  on  a  fire  policy,  made  between  the  plaintiff  and 
an  assurance  company,  stated  tne  proposals  of  tbe  insurance  company 
thus :  **  Class  4,  Special  hazardous,  coopers,  &c.,  and  any  other  risks 
of  more  than  ordinary  hazard,  by  reason  of  any  steam-engine,  stove, 
kiln,  furnace,  oven,  or  other  fire-heat,  used  m  the  process  of  any 
manufactorv,'*  &c.  The  conditions  of  insurance  were  stated  to  be, 
first,  that  if  in  the  buildings  insured  shall  be  used  any  steam-engine, 
stove,  Ac,  or  any  description  of  fire-heat  to  be  earned  on  therein, 
the  same  must  be  noticed  and  allowed  in  the  policy ;  and  in  case  of 
any  circumstance  happening  after  an  insurance  has  been  efiected, 
whereby  the  risk  shall  be  increased,  the  insured  is  to  give  notice  to 
the  company,  and  the  same  must,  previous  to  a  loss,  be  allowed  by 
indorsement  on  the  policy,  otherwise  the  policy  is  void  ;  fourthly,  in 
case  of  any  alteration  being  made  in  a  building  insured,  or  in  case  of 
any  steam-engine,  stove,  &c.,  being  introduced,  notice  thereof  must 
be  given ;  and  every  such  alteration  must  be  allowed  by  indorsement 
on  the  policy,  and  any  further  premium  which  the  alteration  may 
occasion,  must  be  paid ;  and  unless  such  notice  be  duly  given,  and 
such  premium  paia,  no  benefit  will  arise  to  the  assured  in  case  of 
loss.  The  plaintifi*,  who  was  a  cabinet-maker,  built  in  the  insured 
premises  a  permanent  erection,  consisting  of  a  furnace  or  boiler, 
connected  with  a  small  steam-engine,  neither  of  which  was  com- 
prised in  the  original  insurance,  or  aUowed  by  indorsement  on  the 
policy.  The  steam-engine  and  the  boiler  were  used  in  a  heated 
state,  for  the  purpose  of  turning  a  lathe,  not  in  the  course  of  the 
plaintiffs  business,  but  in  order  to  ascertain  by  experiment,  whether 
it  answered  his  purpose  to  use  it  in  his  busmess.  The  plaintifi^s 
stock  and  premises  were  subsequently  consumed  by  fire :  Held,  that 
the  simple  introduction  of  a  steam-engine  into  the  premises,  without 
its  having  fire-heat  attached  to  it,  would  not  afiect  the  policy,  but  it 
would  be  otherwise  if  fire-heat  were  put  to  it ;  that  it  made  no 
difference  whether  the  steam-engine  was  used  on  trial,  with  the  in- 
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tentioD  of  ascertaining  whether  it  would  succeed  or  not,  or  as  an 
approved  means  of  carrying  on  the  plaintiff's  business ;  nor  did  it 
make  any  difference  whether  it  was  used  for  a  longer  or  a  shorter 
time,  ana  that  the  assured  was  not  entitled  to  recover.  Glen  v.  Lewis, 
Secretary  of  West  of  England  Insurance  Company,  22  Law  J.(N.  S.) 
Eich.  228. 

2.  Fleading — Costs — Evidence, — To  an  action  on  a  policy  of  in- 
surance, a  plea  that  the  insurer  was  induced  to  enter  into  the  policy 
by  a  false  misrepresentation  of  a  material  fact,  made  by  the  assured 
and  their  agent,  such  misrepresentation  being,  at  the  time  it  was 
made,  false,  to  the  knowledge  of  the  assured  and  their  agent,  is 
supported  by  proof,  either  of  concealment  or  of  misrepresentation, 
not  fraudulent.  Semble,  that  upon  taxation,  the  defendant  would 
not  be  entitled  to  such  costs  as  had  reference  to  the  proof  of  fraud. 
"Where  a  policy  is  avoided  by  concealment,  or  by  misrepresentation, 
not  fraudulent,  the  assured  is  entitled  to  a  return  of  the  premium, 
and  the  policy  is  conclusive  evidence  of  the  receipt  of  the  premium 
by  the  insurer.    Anderson  and  others  v.  Thornton^  8  Exch.  425. 

LANDS  CLAUSES'  CONSOLIDATION  A.CT,— Local  Act— 
Arbitration. — The  7  &  8  Vict.  c.  82,  provided  that  nothing  therein  con- 
tained should  exempt  the  railway  thereby  authorized  from  the  provi- 
sions of  any  general  Act  relating  to  railways,  to  be  passed  in  that  or 
any  future  session  ;  and  by  an  Act  of  the  10  &  11  Vict.  c.  163,  further 
provisions  are  made  as  to  the  same  railway,  and  the  Lands  Clauses' 
Consolidation  Act,  1846  (8  Vict.  c.  18),  is  expressly  extended  to  the 
latter  Act :  Held,  that  the  provisions  of  the  Lands  Clauses'  Con- 
solidation Act,  as  to  proceedings  by  arbitration,  applied  to  the  con- 
struction of  the  railway.  Section  23  of  the  Lands  Clauses'  Consoli- 
dation Act,  which  provides  that  if,  when  a  matter  has  been  referred 
to  arbitration,  the  arbitrators  fail,  for  three  months,  to  make  their 
award,  the  question  of  compensation  shall  be  settled  by  a  jury, 
applies  to  a  case  of  a  reference  to  arbitration  under  section  68,  of 
the  amount  of  compensation  in  respect  of  land  already  taken  or 
injuriously  affected.  Evans  and  others  v.  Lancashire  and  Yorkshire 
Eailway  Company,  22  Law  J.  (N.  S.)  Q.  B.  254. 

LANDLOED  AND  TENANT.— 1.  Entry— Evidence,— hi  an 
action  for  the  use  of  a  house,  there  was  no  evidence  that  the  defend- 
ant had  entered  or  occupied.  The  under-sheriff  told  the  jury  that 
a  constructive  occupation  was  sufficient,  without  explainiog  to  them 
what  that  meant :  Held,  a  misdirection.  The  defendant  agreed  to 
rent  the  house,  and  the  plaintiff  to  put  it  in  repair,  before  the  occu- 
pation should  commence,  and  he  sent  in  workmen  for  that  purpose, 
the  defendant  having  gone  on  to  the  premises  and  given  them  direc- 
tions :  Held,  no  evidence  of  such  an  entry  as  would  support  the 
action.    Toione  v.  D'Heinrich,  22  Law  J.  (N.  S.)  C.  B.  219. 

2.  Illegal  distress — Action  for  rent, — Half  a  year's  rent  being  due 
from  a  tenant,  who  had  committed  an  act  of  bankruptcy,  his  land- 
lord put  in  a  distress,  and  was  about  to  sell,  but  in  consequence  of  a 
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notice  from  the  petitioning  creditor,  stating  that  he  was  proceeding 
against  the  tenant  in  bankruptcy,  and  requiring  the  auctioneer  not 
to  sell,  and  threatening  to  hold  him  accountable  if  he  did,  the  land- 
lord withdrew  the  distress  without  obtaining  payment.  At  that  time 
no  adjudication  of  bankruptcy  had  been  made,  nor  had  any  assignee 
been  appointed :  Held,  that  the  landlord  was  not  justified  in  after- 
wards oistraining  a  second  time  on  the  same  goods  to  satisfy  his 
claim  for  the  same  arrears  of  rent.  Bagge  v.  Mawhy,  22  Law  J. 
(N.  S.)  Exch.  237. 

8.  Mortgage — Demise  to  mortgagor — Tenancy  at  will. — A  tenant 
at  will  cannot  put  an  end  to  his  tenancy,  even  by  an  assignment, 
without  giving  notice  to  his  landlord.  J.  W.  H.  being  tenant  of 
copyhold  premises,  granted  a  lease  for  twenty-one  years,  from 
Chnstmas,  1823,  renewable  for  another  twenty-one  years.  In  1838 
he  died,  and  H.  H.,  L.  H.,  and  E.  H.,  were  admitted  tenants  by  the 
lord  as  devisees.  Previous  to  1847,  L.  H.  married  A.  Y.  B.,  and  in 
Januaiy  of  that  year,  H.  H.,  B.  H.,  A.  Y.  B.,  and  L.,  his  wife, 
granted  a  lease  of  the  premises  to  J.  M.,  for  twenty-one  years,  from 
Christmas,  1844,  with  covenant  for  further  renewal,  J.  M.  having 
previously  purchased  the  interest  of  the  preceding  lessee.  On  the 
24th  of  May,  1847,  J.  M.  leased  to  Quested,  who,  on  the  29th  of  July 
in  the  same  year,  executed  a  mortgage  of  the  premises  to  the  de- 
fendant. By  this  deed,  Quested  granted  and  demised  the  residue  of 
his  term,  except  one  day,  to  the  defendant,  with  a  proviso  for  redemp- 
tion on  payment  of  principal  and  interest  at  certain  periods,  and 
covenants  tor  payment  of  the  principal  and  interest.  Tne  deed  also 
provided  that  Quested  should  hold  the  premises  as  tenant  at  will,  of 
the  defendant,  at  a  yearly  rent,  for  which  rent  the  defendant  might 
distrain,  and  that  the  rent  thereby  reserved,  should  go  in  satisfaction 
of  the  principal  and  interest,  and  the  residue  (if  an^r)  to  Quested. 
Quested  subsequently  assigned  to  E.  F.,  without  notice  to  the  de- 
fendant, and  the  rent  above  being  in  arrear,  the  defendant  distrained 
on  the  premises,  in  pursuance  of  the  above  power.  The  warrant  was 
to  distrain  the  goods  of  Quested.  The  plaintiffs  goods  being  on 
the  premises,  were  taken:  Held,  in  an  action  of  trespass  for  this 
seizure,  that  the  above  deed  created  a  tenancy  at  will,  which  was  not 
put  an  end  to  by  the  assignment  to  E.  E.,  without  notice  to  the  de- 
fendant, and  that  the  distress  was  regular.  Held,  also,  that  a 
sufficient  primd-facie  title  was  made  out  without  proof  of  the  death 
of  J.  W.  H.    Finhom  v.  Sonster,  22  Law  J.  (N.  S.)  Exch.  266. 

4.  Notice  to  quit — Commencement  of  tenancy, — The  defendant 
entered  as  tenant,  under  a  written  agreement,  on  the  7th  of  May,  1850, 
but  paid  no  rent :  Held,  that  a  six  months'  notice  to  quit,  expiring 
on  the  7th  of  May,  1851,  was  a  good  notice*.  Doe  a,  Cornwall  v. 
Matthews,  11  C.  B.  675. 

LEG-ACY  DJJTY.— Mortgage  debts.— J.  T.  mortgaged  his  real 
estates,  covenanting  in  the  usual  way  to  pay  the  mortgage  moneys, 
and  at  his  death  devised  all  his  real  estate  to  his  brother,  B.  T., 
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whom  he  also  appointed  executor.  This  personal  estate  was  in- 
Bofficient  to  pay  his  simple  contract  debts.  B.  T.  entered  into 
possession  of  the  real  estates,  but  did  not  pay  off  the  mortgages, 
although  he  kept  down  the  interest.  By  his  will,  B.  T.  gave  all  his 
real  and  personal  estate  to  his  two  sons,  J.  T.  and  B.  T.,  who  paid 
off  the  mortgages  out  of  his  personal  estate :  Held,  that  legacy  duty 
was  payable  m  respect  of  the  amount  so  applied.  Be  Taylor,  deceased, 
22  Law  J.  (N.  S.)  Eich.  211. 

LIBEL. — FMication  to  wife. — The  defendant,  who  had  lodged  at 
the  plaintiff's  house,  on  leaving  missed  a  memorandum-book  and 
other  articles,  whereupon  he  wrote  to  the  plaintiff's  wife  a  letter,  in 
which  he  accused  the  plaintiff  of  having  taken  them,  and  threatened 
to  expose  him  if  he  did  not  return  them.  The  jury  found  that  the 
letter  was  a  libel,  but  that  there  was  no  malice  in  fact :  Held,  first, 
that  sending  the  letter  to  the  wife  was  a  publication  ;  and,  secondly, 
that  it  was  not  justified  by  the  occasion.  Wenman  v.  Ash,  22  Law  J  • 
(N.  S.)  0.  B.  190. 

And  see  GHAifoiKa  Ventib. 

MANDAMUS. — Flectding — Immaterial  traverse. — Ma/ndamtis  to 
the  lord  and  steward  of  the  manor  of  C.  to  admit  E.  H.  P.,  upon 
payment  of  the  usual  fines  and  fees,  to  certain  copyhold  estates, 
which  were  alleged  in  the  writ  to  have  descended  to  the  said  E.  H.  P. 
as  the  heir-at-law  of  S.  T.,  deceased,  who  was  her  maternal  uncle, 
and  the  person  last  seised.  The  return  alleged  that  the  said  copyhold 
estates  (ud  not  descend  to  the  said  E.  H.  P.,  as  the  heiress  of  S.  T., 
and  that  the  said  E.  H.  P.  was  a  stranger  in  blood  to  the  said  S.  T., 
and  not  entitled  to  the  said  estates,  whereof  the  said  S.  T.  died  so 
seised.  Pleas,  first,  that  the  said  estates  did  descend  to  the  said 
E.  H.  P.,  as  the  heiress-at-law  of  the  said  S.  T. ;  secondly,  that  the 
said  E.  H.  P.  was  not  a  stranger  in  blood  to  the  said  S.  T.,  as  alleged  ; 
thirdly,  that  E.  H.  P.  was,  on  the  death  of  S.  T.,  entitled  to  the  said 
estates  whereof  S.  T.  died  so  seised :  Held,  upon  demurrer  to  the 
second  plea,  that  it  was  to  be  considered  as  a  distinct  and  single 
plea,  and  that  it  traversed  an  immaterial  allegation  in  the  return, 
and  was,  therefore,  bad.  And,  per  Erie,  J.,  that  one  plea,  traversing 
the  whole  of  the  allegation  in  the  return  would  have  been  good. 
Per  Crompton,  J.,  that  the  rule  of  pleading,  which  admitted  of  the 
whole  of  an  allegation  being  put  to  issue,  though  too  much  had 
been  alleged,  did  not  apply.  Beg.  v.  Dendu  a/nd  another,  22  Law  J. 
(N.  S.)  Q.  B.  247. 

And  see  Copyholds  ;  Railway  Company,  1 ;  Eegisteation  op 

VOTEBS. 

MAERIED  WOMAN.— i2*>A^  to  sue—Baihoay  dividends.— A. 
married  woman  who  has  bought  railway  stock  with  her  own  earnings, 
and  had  it  transferred  to  herself,  may  maintain  an  action  against  the 
railway  company  for  the  dividends,  subject  to  a  plea  in  abatement. 
Balton  V.  Midland  Counties  Bailway  Compam,  22  Law  J.  (N.  S.) 
C.  B.  177. 
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And  see  Baeoit  aitd  Fehe  ;  Libel  ;  Wahbaut  or  Attohotbt. 

MLNE. — Statute  of  Limitations — Fosaession  entry —  Trespass,  — 
Trespass  for  breaking  aiid  entering  the  plaintiff's  closes  and  oigging 
minerals  therein.  Ileas,  first,  not  possessed ;  and,  secondly,  a  plea 
justifying  the  trespass  by  the  defendant,  as  assignee  of  a  lease  of 
the  minerals,  and  of  the  right  to  work  them  for  ninety-nine  years, 
granted  by  the  owner  of  the  fee  in  1821.  Beplication,  that  the 
right  to  make  an  entry  did  not  first  accrue  to  the  defendant,  or  those 
tlu-ough  whom  he  claimed,  within  twenty  years  next  before  the  entry 
by  the  defendant,  and  that  the  defendant's  right  was,  therefore, 
barred  by  the  3  &  4  Wm.  4,  c.  27.  Issue  was  taken  on  this  replica- 
tion. It  appeared  that  in  1821,  while  B.  was  in  possession,  as  tenant 
from  year  to  year,  of  a  farm,  including  the  close  in  question,  the 
owner  of  the  fee,  by  indenture,  demised  the  coal  lying  beneath  the 
farm  to  B.  and  P.,  for  ninety-nine  years,  with  liberty  to  work  the 
same.  The  interest  of  B.  and  P.,  under  this  demise,  became  vested 
by  various  mesne  assignments  in  the  defendant,  who,  in  1847  (during 
the  term),  worked  the  coal.  Up  to  1847,  no  coal  had  ever  been 
worked  under  the  demise :  Held,  first,  that  B.  must  be  presumed  to 
have  been  in  possession  of  the  minerals,  as  well  as  of  the  surface, 
when  the  lease  for  ninety-nine  years  was  granted,  which  thus  became 
a  lease  in  possession,  and  not  a  mere  interesse  termini,  and  that  this 
possession  of  the  minerals  continued  and  passed  to  the  defendant, 
without  any  actual  entry,  under  the  lease  of  1821.  Secondly,  that 
the  possession  of  B.  enured  for  the  benefit  of  himself  and  P. 
Thirdly,  that  the  second  plea,  confessing  that  the  plaintiff  was  de 
facto  in  possession  when  the  trespass  was  committed,  would  be 
satisfied  with  a  dispossession  of  the  leases  within  twenty-one  years, 
before  the  defendant  entered  to  commit  the  trespass  in  question ; 
and  that  the  defendant  might  rely  on  the  right  of  entry  which 
accrued  on  such  dispossession,  and  not  upon  a  right  of  entry  accruing 
as  upon  a  grant  of  an  interesse  termini  in  1821.  Keyse  v.  JPowelX 
22  Law  J.  (N.  S.)   Q.  B.  306. 

MINING  LEASE. — Covenants. — In  a  lease  of  a  coal-mine  the 
lessees  covenanted  to  leave  unworked  a  barrier  of  coal  between  the 
demised  mine  and  the  adjoining  mines,  except  where  the  lease  gave 
them  liberty  to  break  through  it ;  the  liberty  was  to  make  outstrokes, 
or  other  communications  through  the  barrier,  for  the  purpose  of 
conveying  underground  coals  gotten  in  any  of  the  adjoining  collieries 
in  the  occupation  of  the  lessees,  from  such  colliery  into  the  demised 
mine,  and  by  such  outstrokes  and  communications  to  convey  under 
ground  the  coals  from  such  adjoining  collieries  into  the  demised 
mine,  and  from  thence  to  convey  and  carry  away  all  such  coals,  and 
also  to  draw  to  bank  at  any  of  the  pits  or  shafts  sunk,  or  to  be  sunk 
by  the  lessees,  in  any  of  the  lands  and  grounds  demised,  the  coals 
from  such  adjoining  colliery :  Held,  that  this  liberty  extended  to 
authorize  the  lessees  to  break  through  the  barrier  for  winning  coal  of 
the  demised  mine,  and  for  winning  coal  of  such  adjoining  mines^ 
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through  which  the  coal  of  such  adjoining  mine,  when  won,  was  not 
to  be  nor  was  brought  to  the  surface  through  a  pit  or  shaft  in  the 
demised  land,  and  although  no  such  pit  or  shaft  in  fact  existed. 
There  were  various  provisions  in  the  lease,  which  spoke  of  pits  or 
shafts  in  the  demisea  lands ;  but  there  was  no  express  covenant  to 
make  anj  such  pit  or  shaft.  There  was  also  a  covenant  that  the 
lessees  should  draw  to  bank  at  some  of  the  pits  or  shafts  of  the  said 
colliery  (provided  that  the  same  should  be  pits  or  shafts  from  which 
the  coals  of  the  demised  colliery  should  not  be  worked  by  an  out- 
stroke),  and  lay  in  some  convenient  place  on  the  lands  of  the  lessors 
all  the  manure  made  by  the  horses  employed  under  ground  in 
working  the  demised  mine:  Held,  that  there  was  no  express  or 
implied  engag^ement  by  the  lessees  that  bound  them  to  sink  a  pit  in 
the  demised  Lamd.  There  was  a  further  covenant,  that  the  lessees 
should  not  do,  or  suffer  to  be  done,  anything  whereby  the  demised 
mine,  or  any  part  of  it,  should  be  damnified,  drowned,  or  overbur- 
dened with  water,  or  which  might  occasion  any  creep  or  thrust  on 
the  workings,  shafts,  air-courses,  or  water-courses  of  the  colliery,  and 
they  would  keep  the  levels,  drifts,  and  necessary  staples  for  air,  clear  and 
in  good  repair,  order,  and  condition,  from  the  surface  of  the  earth  down 
to  the  levels  or  drifts  ;  and  should  and  would  draw  aU  the  water  to 
come  forth  out  of  the  colliery,  by  means  of  fire  or  other  engines,  to 
the  surface  of  the  earth,  or  to  some  offtake  or  drift,  and  there  dis- 
charge the  same.  Semhle,  that  suffering  the  workings  and  air-courses 
of  an  old  seam  of  the  mine,  which  had  been  partially  worked,  but 
which  was  being  worked  no  longer,  to  remain  fiill  of  water,  was  not 
a  breach  of  that  part  of  the  covenant  which  required  the  lessees  to 
keep  the  levels,  drifts,  and  necessary  staples  for  air,  in  good 
repair,  order,  and  condition.  James  v.  Cochra/ne,  22  Law  J.  (N.  S.) 
Exch.  201. 

MONET  HAD  AND  EECEIVED.— 4^^^— J^aw^.— L.  placed 
in  plaintiffs  hand  a  fund,  out  of  which  plaintiff  was  directed  to 
satisfy  certain  acceptances  ;  defendant  falsely  represented  to  plaintiff 
that  he.  held  one  such  acceptance,  and  thereby  induced  plaintiff  to 
pay  him  the  amount  of  the  alleged  acceptance  out  of  the  fund : 
Held,  that  plaintiff  might  maintain  "  money  had  and  received" 
against  defendant.  Semble,  that  L.  might  also  have  maintained 
the  action.     SoU  v.  Uly,  1  Q.  B.  (Ellis  &  B.)  795. 

MONET-CLUB. — Promissory  note — Moidence. — By  the  rules  of 
a  50Z.  money-club,  each  member  was  to  pay  a  weekly  sum  for  each  of 
his  shares,  and  to  take  his  share  by  sale,  as  the  sum  of  50Z.  was  paid 
in  by  the  members,  upon  giving  security,  to  be  approved  of  by  the 
committee.  Interest  was  to  be  paid  from  immediately  after  the 
sale.  B.,  being  a  member  of  such  club  for  a  40Z.  share  (which  was 
subject  to  similar  rules  as  the  50 Z.  shares),  became  a  purchaser  of  a 
40Z.  share,  and,  together  with  the  defendant  and  another  person, 
gave  a  joint  promissory  note  to  the  treasurer  of  the  club  for  40Z., 
payable  on  demand,  with  interest.     The  weekly  payments  were  duly 
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made  for  some  time  by  A.  and  bis  sureties,  but,  on  tbeir  being  dis- 
eontinued,  an  action  was  brought  upon  the  note  for  the  full  amount : 
Held,  that  the  weekly  payments  were  not  evidence  under  a  plea  of 
payment.     Jones  v.  Oretton,  22  Law  J.  (N.  S.)  Exch.  247. 

MOETjG^AGB  OF  CHATTEL.  —  Interest .  — A  mortgage  of  a 
vessel  having  been  executed,  to  secure  repayment  at  the  end  of  six 
months  of  a  sum  of  money,  with  interest  thereon  at  the  rate  of  10/. 
per  cent.,  with  a  power  of  sale  at  the  end  of  that  time ;  and  the 
interest  and  principal  not  having  been  paid  at  the  end  of  six  months : 
Held,  that  the  defendant  was  liable  to  pay  interest  at  the  rate  of 
101.  per  cent,  in  respect  of  the  time  that  elapsed  after  the  expiration 
of  the  six  months.  Morgan  and  another  v.  Jones,  22  Law  J.  (N.  S.) 
Exch.  232. 

NEGLIGENCE. — Nonfeasance — Gratuitous  duties. — A  person 
gratuitously  undertaking  the  duties  of  steward  of  a  horse-race  is  not 
nable  for  negligent  noi^easance  in  not  appointing  a  judge,  unless  it 
appears  that  he  commenced  to  perform  the  duties  of  the  office. 
Balfe  V.  West  and  another,  22  Law  J.  (N.  S.)  C.  B.  175. 

NOTICE  OF  ACTION.    See  Assault. 

NUISANCE  EEMOVAL  ACT.    See  Cotjott  Couet,  6. 

OTJTLAWET. — 1.  Effect  of  Becognizance — Staying  proceedings — 
Demwrrer. — A  plaintiff  having  obtained  a  verdict,  with  damages, 
against  a  newspaper  proprietor,  for  whom  the  defendants  had  become 
sureties  for  the  payments  of  fines  and  damages,  under  60  Geo.  3,  c.  9, 
8.  8,  the  Crown,  at  the  instance  of  the  plaintiff,  issued  a  scire  facias 
against  the  sureties  for  the  recovery  of  such  damages,  under  the 
1  Wm.  4,  c.  73,  s.  3.  The  plaintiff  having  subsequently  become  an 
outlaw,  the  defendants  pleaded,  that  the  scire  facias  had  issued 
at  the  instance  of,  and  for  the  benefit  of,  the  plaintiff,  and  not  of  the 
Crown.  The  Crown  having  demurred,  and  having  taken  no  steps  to 
bring  on  the  demurrer  for  argument,  but  the  plaintiff  having  obtained 
a  rule  for  the  appointment  of  a  day  for  the  argument,  the  Court,  on 
the  application  of  the  defendants,  stayed  the  argument  of  tho 
demurrer,  on  the  ground  that  the  application  for  the  hearing  of  the 
demurrer  was  made,  not  on  the  part  of  the  Crown,  but  for  the 
benefit  of  the  plaintiff,  who  was  an  outlaw.  Beg.  on  prosecution  of 
Duke  of  Brunswick  v.  Lowe  and  Clements,  22  Law  J.  (N.  S.) 
Exch.  262. 

2.  Beversal — Oommon  appearance. — Where  a  defendant  contracted 
a  debt  in  this  country  durmg  her  residence  here,  and  afterwards  bond 
fide  resided  abroad  for  many  years,  and  was  so  residing  at  the  time 
of  outlawry  issued  against  her :  Held,  that  the  outlawry  ought  to  be 
reversed,  on  the  terms  of  the  defendant  paying  all  costs,  and  entering 
a  common  appearance.  Boddington  and  others  v.  Be  Melfort, 
22  Law  J.  (N  S.)  Exch.  245. 

.  PAEISH  EEGISTEE.— JE;^or^iof^~.6  ^  7  Wm.  4,  c.  86,  s.  36.— 
The  plaintiff  applied  to  the  defendant,  a  parish  clerk,  who  kept  the 
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parish  regiflten,  and  on  the  direction  of  the  rector,  for  permission  to 
search  them.  He  told  the  defendant  he  did  not  want  certificates, 
but  only  wanted  to  make  extracts,  and  was  informed  that  the  charge 
would  be  the  same  whether  he  made  extracts  or  had  certificates.  He 
accordingly  searched  the  registers  and  made  extracts.  The  evidence 
was,  that  no  mention  of  the  charge  was  made  before  the  search,  but 
that  the  plaintiff  was  told  by  the  defendant  that  the  charge  was 
3«.  6d,  for  each  extract,  the  amount  of  which  he  paid :  Held,  fijrst, 
that  the  payment  was  not  voluntary,  and  that  the  plaintiff  was  en- 
titled to  recover  the  excess  paid  m  an  action  for  money  had  and 
received ;  secondly,  that  the  defendant,  and  not  the  rector,  was  the 
party  to  be  sued.  Semble,  that  the  fees,  if  taken  by  the  derk,  after 
the  examination  of  the  book,  would  be  taken  colore  officii,  and  might 
have  been  recovered  back.  Semble,  also,  that  the  plaintiff  was  en- 
titled to  take  minutes  in  the  course  of  his  search,  but  not  to  occupy 
an  unreasonable  time  for  that  purpose,  nor  to  have  the  registers  m 
his  hands,  it  being  the  duty  oi  the  clerk  to  superintend  the  search, 
and  to  keep  a  con^l  over  the  registers.  Steele  v.  Williams,  22  Law  J. 
(N.  S.)  Exch.  225. 

PAETNEBSHIP.    See  Attobkbt. 

PATENT.    See  Plbadikg,  1. 

PAWNBEOKER. — Duty  to  require  information, — ^A  pawnbroker 
who  fills  up  the  ticket  which  he  gives  to  the  person  pawnmg,  accord- 
ing to  the  information  received  from  him,  either  at  the  time  of  the 
article  being  pawned,  or  on  previous  occasions,  complies  with  the 
provisions  of  the  39  <&  40  Oreo.  3,  c.  99,  s.  6,  unless  he  knows  such 
mformation  to  be  fisdse.  Attenborough  v.  London,  22  Law  J.  (N.  S.) 
Exch.  261. 

PAYMENT  OP  MONET  INTO  COTTB^T.—ToHr-Evidenee,— 
Where  the  declaration  in  tort  is  general  and  unspecific,  the  payment 
of  money  into  court  admits  a  cause  of  action,  but  not  the  cause  of 
action  sued  for,  and  the  plaintiff  must  give  evidence  of  the  cause  of 
action  sued  for,  before  he  can  have  larger  damages  than  the  amount 
paid  into  court.  If  the  declaration  is  specific,  so  that  nothing  can 
De  due  to  the  plaintiff  from  the  defendant,  unless  the  defendant 
admits  the  particular  claim  made  by  the  declaration,  payment  of 
money  into  court  admits  the  cause  of  action  sued  for,  and  so  stated 
in  the  declaration.  The  declaration  stated  a  contract  by  the  de- 
fendants, to  carry  the  plaintiff  from  N.  to  E.,  and  a  negligent  breach 
of  duty  in  the  performance  of  that  contract  and  dmnage  to  the 
plaintiff.  Plea,  payment  of  25Z.  into  court.  Eeplication,  damages 
ultra :  Held,  that  the  payment  into  court  admitted  the  contract  and 
the  breach  of  duty ;  and  that  as  the  damages  were  single,  and  de- 
pended solely  on  the  breach  of  duty  admitted,  the  plaintiff  was  not 
bound  to  prove  negligence  in  order  to  entitle  him  to  receive  more 
than  25Z.  Perren  v.  Monmouthshire  Eailway  and  Canal  CompanVy 
22  Law  J.  (N.  S.)  C.  B.  162. 
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PLEADINQ. — OovenanU  expressed  and  inwlied—Asswnment  of 
licence  of  patent — The  declaratioQ  stated,  tfiat  by  deed,  A.,  the 
patentee  ofmachmeiy  for  making  pipes,  granted  B.  and  his  assigns, 
the  exclusive  licence  to  manufacture  uron  pipes,  yielding  a  royalty  of 
BO  much  for  every  ton  of  pipes  made  or  sold  by  B.  or  his  assigns, 
"  to  be  paid"  within  twenty-one  days  of  the  end  of  each  quarter,  B. 
covenanting  for  himself  and  assigns,  to  render  an  account  in  writing 
within  seven  days  of  the  end  of  each  quarter,  of  the  amount  manu- 
fiskctured,  and  to  pay  within  twenty-one  days  the  sum  which  should 
appear  due  on  the  &ce  of  the  account;  that  B.  transferred  his 
interest  in  the  licence  to  the  plaintiff  who  transferred  it  to  M.  and 
!E.,  in  trust  for  the  defendants,  who  were  to  carry  on  the  business  as 
the  "Welded  Iron  Tube  Company;  that  the  defendant  covenanted 
with  the  plaintifr  to  perform  the  covenants  made  by  B.  to  A.  in  the 
first  deed;  that  the  Patent  Welded  Iron  Tube  Company  made 
quantities  of  iron  tubes  in  pursuance  of  the  licence,  whereby  royal- 
ties became  due  to  the  plamtiffs.  Breaches,  that  the  defendant  did 
not  pay  the  royalties,  and  did  not  render  an  account :  Held,  that  the 
declaration  was  good  on  general  demurrer,  {dthough  it  did  not  di- 
rectly aver  that  any  iron  pipes  were  made  by  B.  or  his  assigns,  and 
that  the  covenant  to  render  an  account  was  only  auxiliarv  to,  and 
did  not  control  the  preceding  covenant  to  be  implied  from  the  words 
<'to  be  paid."  Botoers  v.  Hodaes  and  Selby,  22  Law  J.  (N.  S.) 
C.  B.  194. 

2.  Statement  of  foreign  law — Amendment, — In  an  action  on  a 
judgment  of  the  Tribunal  of  Commerce,  at  Brussels,  in  Belgium,  the 
plea  was,  that  the  judgment  was  obtained  in  an  action  commenced  in 
the  court,  "  according  to  the  laws  then  and  still  in  force,"  by  process 
or  summons ;  and  that  the  defendant  had  never  been  served  with 
process,  or  appeared  to  the  action,  and  was  not  a  native  of  the  foreim 
country,  nor  a  resident,  or  domiciled  within  the  jurisdiction  of  the 
Court,  nor  had  he  any  property  there.  Eeplication,  that  the  judg- 
ment was  founded  upon  a  bill  of  exchange,  drawn  in  Belgium 
according  to  the  laws  m  force  in  that  country,  and  accepted  by  the 
defendant,  payable  at  the  house  of  M.  de  W.,  at  Bruges,  in  Belgium ; 
that  by  the  law  of  Belgium,  "  where  a  bill  is  accepted,  payable  at  a 
particular  place,  which  place  may,  for  all  purposes  and  in  all  actions 
relating  to  such  bill,  be  deemed  the  elected  domicile  of  the  acceptor," 
and  that  the  process  or  summons  by  which  the  action  is  commenced 
was  duly  served  upon  the  defendant  at  the  said  house  where  the  bill 
was  made  pavable,  the  same  being  such  domicile  of  the  defendant,  by 
leaving  and  delivering  the  same  at  such  house  for  him,  and  that  "  by 
the  law  of  Belgium,  and  practice  of  the  said  Court,"  in  which  the 
judgment  was  pronounced,  in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  made  payable  at  a  particular  place,  leaving  and  deliver- 
ing the  process  or  summons  by  which  such  action  is  commenced  at 
such  place,  or  at  -the  last  residence  or  domicile  of  such  acceptor,  is 
good  service  of  such  process  or  summons,  in  order  to  found  the 
jurisdiction  of  such  Court ;  and  "  that  the  issuing  of  the  said  process 
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or  summons  in  the  said  court,  and  the  summoning  of  the  defendant, 
and  the  proceedings  in  the  said  action,  were  in  all  things  in  accord- 
ance with  the  law  of  Belgium  and  the  practice  of  the  said  Court, 
and  according  to  such  law  and  practice,  the  judgment  is  good,  valid, 
and  binding:"  Held,  that  the  replication  was  bad,  as  it  did  not 
sufficiently  show  what  was  the  law  of  the  foreign  country  at  the  time 
of  the  acceptance.  (Pollock,  C.  B.,  duhitante.)  Meeus  v.  TheUussotiy 
22  Law  J.  (N.  S.)  Exch.  239. 

And  see  Babon  aitd  P£ME,  1 ;  Bankbupt,  3 ;  Coittbact  ;  Ik- 
suBAircE,  2 ;  Maitdamxts  ;  Ship  and  SHipprera,  2,  6 ;  Statute  op 
Limitations,  1 ;  TJsubt. 

PEACTICB.— 1.  Affidamt  to  chanae  venue.— VnA&v  the  Eeg. 
Cten.  H.  T.,  1853,  r.  18,  in  cases  in  which  the  venue  might,  under 
the  previous  practice,  be  changed  on  the  common  affidavit,  the  appli- 
cation may  now  be  made,  either  before  or  after  issue  joined.  If 
made  before,  the  party  applying  should  state  all  the  circumstances 
on  which  he  relies,  as  he  will  not  be  allowed  to  add  or  to  amend  his 
case.  It  will  be  sufficient,  however,  for  him  to  rely  on  the  common 
affidavit,  but  in  that  case,  he  may  be  answered  by  affidavits  on  the 
other  side.  If  the  application  be  made  after  issue  joined,  the  affida- 
vits in  support  of  it  must  show  that  the  issues  joined  may  be  more 
conveniently  tried  in  the  county  to  which  it  is  proposed  to  change 
the  vemie.    Be  Boihschild  v.  ShiUton^  8  Exch.  503. 

2.  Changing  venue — Order  and  affidavit, — Since  Beg.  Gen.  Hilary 
Term,  1853,  r.  18,  the  ventie  cannot  be  changed  till  after  issue 
joined,  and  the  order  must  be  a  special  one,  founded  on  a  special 
affidavit  of  the  circumstances.  Where  a  judge  in  chambers  made 
an  order  to  change  the  venue  on  the  common  affidavit,  and  before 
issue  joined,  and  the  plaintiff  afterwards  applied  to  have  the  venue 
changed  again  to  another  judge,  who  refused  to  interfere :  Held,  that 
the  plaintiff  had  not  so  acquiesced  in  the  order  of  the  former  judge 
as  to  be  precluded  from  obtaining  a  rule  to  set  aside  that  order. 
Shipp  V.  Bamsden,  22  Law  J.  (JST.  S.)  C.  B.  186. 

3.  Common  Law  JProcedure  Act,  s.  128 — Judgments, — The  128th 
section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76, 
applies  to  judgments  signed  more  than  a  year  and  a  day,  but  less 
than  six  years,  before  the  Act  came  into  operation.  Boodle  v.  Davies, 
8  Exch.  351. 

4.  Special  case  —  Signature  of  counsel, — The  Court  directed  a 
special  case  to  be  set  down  for  argument,  which  was  signed  by  the 
plaintiff  (who  intended  to  argue  it  in  person),  and  by  counsel  for  the 
defendants.  Udndy  v.  The  East  India  Company ,  22  Law  J.  (N.  S.) 
C.  B.  211. 

6.  Local  action — Venue — Trover — Gorwersion, — Case:  Declaration, 
that  the  plaintiff  was  possessed  of  a  messuage,  wharf,  and  premises 
at  Milton,  in  the  county  of  Kent,  abutting  on  a  public  navigable 
river,  to  wit,  the  Thames,  and  in  a  certain  part  of  the  said  river  called 
the  Blockhouse-dock  ;  that  in  this  messuage,  &c.,  he  carried  on  the 
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bnainess  of  a  block-maker ;  tbat  the  occupiers  of  the  same  had  always 
for  sixty  years  previous  to  the  commencemeut  of  the  suit  been  en- 
titled to  have  access  to  and  from  the  said  river  and  the  said  Block- 
house-dock, and  to  land  their  timber,  &c.  at  the  said  Blockhouse- 
dock  ;  and  that  the  defendant  obstructed  the  said  Blockhouse-dock 
by  placing  divers  piles,  &c.y  thereon,  and  deprived  the  plaintiff  of 
firee  access  thereto.  The  venue  in  the  margin  of  the  declaration 
was  London.  Plea, "  not  guilty  : "  Held,  first,  that  whether  it  was  a 
local  action  or  not  (and  semUe  it  was),  there  was  nothing  in  the 
declaration  which  made  it  necessary  to  prove  that  the  cause  of  action 
arose  in  the  city  of  London.  The  second  count  was  in  trover  for 
the  conversion  of  certain  timber.  Pleas,  "  not  guilty ; "  and  sixthly,  a 
justification,  that  the  defendant  was  possessed  or  a  close,  and  was 
digging  a  sawpit  therein ;  and  because  the  goods  in  the  second  count 
were  put  and  placed  on  the  said  close  by  the  plaintiff,  without  the 
leave  or  licence  of  the  defendant,  and  were  so  buried  therein  that 
the  said  defendant  could  not  make  the  said  sawpit  without  a  little 
cutting  and  destroying  the  said  goods,  he,  the  defendant,  did  neces- 
sarily a  little  cut  and  destroy  the  same,  &c.  Eeplication,  de  injuria. 
At  the  trial,  it  appeared  that  several  spars  used  for  bowsprits  were 
placed  on  the  pmrntiflTs  land  by  the  defendant ;  that  the  plaintiff 
covered  them  over  with  earth,  and  then  directed  a  pit  to  be  (lug,  and 
in  order  to  dig  the  pit  the  spars  were  unavoidably  cut  asunder.  The 
premises  being  close  to  the  river  Thames,  some  pieces  of  the  spars 
were  accidentfy  washed  away :  Held,  first,  that  there  was  no  conver- 
sion of  the  timber ;  secondly,  that  it  was  a  misdirection  to  leave  to 
the  jury  the  intention  of  the  defendant  in  making  the  pit ;  for, 
assuming  that  the  timber  was  wrongfully  put  on  his  land  by  the 
plaintiff,  the  defendant  would  be  justified  in  cutting  it,  if  he  could 
not  make  the  pit  without  doing  so,  whatever  his  intention  might  be  ; 
thbdly,  that  the  plea  was  bad  for  not  stating  that  the  timber  was 
buried  by  the  plaintiff.  Simmons  v.  Idlh/stone,  22  Law  J.  (N.  S.) 
Exch.  217. 

6.  Statute  of  Limitations — Common  Law  Procedure  Act. — To  a 
declaration  on  a  specialty,  the  defendant  pleaded  the  Statute  of 
Limitations,  3  &  4  Wm.  4,  c.  42,  s.  3,  to  which  the  plaintiff  replied, 
"  that  the  defendant,  before  the  commencement  of  the  suit,  made  an 
acknowledgment  that  the  debt  remained  unpaid  and  due  to  the 
plaintiff  within  the  true  intent  and  meaning  of  the  statute,  and  that 
the  action  was  brought  within  twenty  years  after  such  acknowledg- 
ment: Held,  that  the  replication  was  a  pleading  so  framed  as  to 
prejudice  the  fair  trial  of  the  cause  withm  the  15  &  16  Vict.  c.  76, 
8.  52,  and  ought  to  be  amended  by  specifying  the  mode  of  acknow- 
ledgment relied  on.     Forsyth  v.  Bristowe,  8  Exch.  347. 

And  see  County  Couet,  9 ;  Cebtiobaei. 

PBOHIBITION.— ^weraZ^y  Ciwr^.— Pending  an  action  by  the 
shipowner  against  the  charterer  for  freight,  a  monition  issued  from 
the  Court  of  Admiralty,  at  the  suit  of  the  holder  of  a  bottomry  bond. 
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against  the  defendant,  by  which  he  was  directed  to  hring  the  freight 
into  court,  which  was  accordinglj  done.  The  freight  was  more  than 
the  sum  claimed  under  the  bottomiy  bond.  This  Court  reused  to 
grant  a  prohibition,  although  it  was  suggested  by  affidavit  that  the 
suit  in  the  Admiralty  Court  was  brought  by  collusion  with  the 
defendant  to  defeat  the  "plaintiff's  action  for  the  freight.  Be  JPlace, 
22  Law  J.  (N.  S.)  Exch.  241. 

PEOMISSOEY  NOTE.—Suretifshijh—Time  given  to  principal^ 
Common  Law  Procedure  Act, — To  a  declaration  by  the  payee  against 
one  of  two  makers  of  a  joint  and  several  promissory  note  payable  on 
demand,  the  defendant  pleaded  that  he  made  the  note  as  surety  and 
for  the  accommodation  of  F.  his  co-maker,  and  that  there  never  was 
anj  value  or  consideration  for  the  defendant  making  or  pa^g  the 
said  note,  all  which  had  always  been  known  to  the  plaintiff ;  and 
averred  that  after  the  note  had  become  due,  and  payment  had  been 
demanded  of  P.,  the  plaintiff  beiug  the  holder,  gave  time  to  F.  vdth- 
out  the  consent  of  the  defendant.  After  verdict  for  the  defendant 
on  this  plea :  Held,  that  it  was  no  answer  to  the  action.  The  bond- 
fide  holaer  of  a  bill  or  note  cannot  be  prejudiced  in  the  rights  which 
he  has,  according  to  the  terms  of  the  instrument,  by  knowledge  that 
the  acceptor  or  maker  is  surety  for  another,  where  there  is  no  specific 
agreement  at  the  time  when  he  takes  the  instrument  to  receive  it 
from  the  acceptor  or  maker  as  a  surety  only.  Q,u(Bre^  whether,  if 
such  a  contemporaneous  agreement  be  proved,  the  acceptor  or  maker 
is  discharged  Dy  time  being  given  to  his  principal.  To  entitle  a 
defendant  to  a  rule  for  a  suggestion  under  the  143rd  section  of  the 
Common  Law  Procedure  Act,  it  must  be  clearly  and  satisfactorily 
shown  by  affidavit  that  the  facts  sought  to  be  added  by  the  sugges- 
tion will  make  the  pleading  good.  Mcmley,  public  oMceVy  v.  Boycott 
22  Law  J.  (N.  8.)  Q.  B.  265. 

And  see  Bill  of  Exchange  ;  MoiTBT-CLrB. 

EAILWAY.  —  Mandmnus  to  complete — Expvrafion  of  powers  — 
Betwm, — To  a  mandamus  commanding  a  railway  company  to  com- 
plete their  line,  it  is  not  a  sufficient  return  that  the  compulsory 
powers  for  the  purchase  of  land  expired  before  the  issuing  of  the 
writ,  and  that  the  defendants  never  were  in  actual  possession,  or 
entitled  to  acquire  possession,  of  all  the  lands  requirea  for  the  pur- 
pose of  making  the  line  ;  they  must  go  on  to  show  that  they  cannot 
get  all  the  necessary  land  without  exercising  their  compulsory  powers. 
Beg.  V.  Great  Western  Bailway  Company,  22  Law  J.  (N.  S.)  Q.  B.  263. 

EAILWAY  QOW^A.'NY,  —  !,  Agreement  for  the  use  of  line— 
Subsequent  lease, — In  1846,  the  R.  ^Railway  Company  proposed  to 
make  a  railway  from  the  plaintiffs'  railway  to  the  defendants'  rail- 
way. For  part  of  the  distance  the  proposed  line  ran  in  nearly  the 
same  course  as  part  of  a  branch  line  at  the  same  time  proposed  to  be 
made  by  the  defendants.  It  was  consequently  arranged  that  the 
defendants  should  make  their  branch  line,  and  that  the  R.  Railway 
Company  should  have  power  to  run  over  the  specified  portion  of  it, 
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upon  sucb  terms  as  might  be  agreed  upon  between  the  defendants 
and  the  E.  Eailwaj  Company.  This  arrangement  was  sanctioned  by 
Parliament  in  a  clause  in  the  defendants'  Act  for  making  the  brancn 
line,  which  passed  on  the  same  day  with  the  Act  authorizing  the 
E.  Eailway  Company  to  make  the  rest  of  their  proposed  line.  The 
latter  Act  empowered  the  E.  Eailway  Company  to  lease  their  line  to 
the  plaintiffs.  In  1847,  an  agreement  was  entered  into  between  the 
E.  Eailway  Company  and  the  defendants  to  the  effect  that  the 
E.  Eailway  Company  should  have  the*  right,  in  perpetuity,  of  using 
for  their  traffic  the  above-mentioned  portion  of  railway  on  certain 
specified  terms.  Subsequently,  in  1850,  the  E.  Eailway  Company 
leased  their  railway,  and  all  their  powers  and  privileges,  and  all  the 
benefit  and  advantage  to  be  derived  from  the  agreement  of  1847,  to 
the  plaintiffs  for  1,000  years,  subject  to  the  obligations  and  liabili- 
ties of  the  E.  Eailway  Company  :  Held,  that  by  vui;ue  of  the  special 
Acts,  and  the  Eailway  Clauses  Consolidation  Act,  1845,  incorporated 
therewith,  and  the  lease,  the  nlaintiffs  were  entitled,  as  against  the 
defendants,  to  the  benefit  of  the  agreement  of  1847,  and  to  stand  in 
respect  of  it  in  the  place  of  the  E.  Eailway  Company.  The  London 
and  South  Western  Eailway  Company  v.  The  South  ijastem  Eailway 
Company,  22  Law  J.  (N.  S.)  Exch.  193. 

2.  MandcMniM — Branch  line — Non-ohliyatory  power,  —  Mandamus 
to  make  a  line  to  E.  It  appeared  on  the  record,  that  after  the 
making  of  the  return,  but  before  the  judgment  of  the  Court  below, 
the  powers  of*  the  company  had  expired.  The  Court  of  Queen's 
Bench  having  held  that,  notwithstanding  this,  a  peremptory  numda- 
mus  should  be  awarded,  the  propriety  of  the  decision  on  this  point 
was  questioned  by  the  judges  in  the  Exchequer  Chamber ;  but  the 
judgment  was  reversed  on  another  ground;  ideo  quisre.  In  the 
special  Act,  it  was  enacted  that  "it  should  be  lawful  for"  the  com- 
pany to  make  a  line  to  E.,  the  line  in  question,  "  and  if  they  shall 
think  fit"  a  branch;  and  that  the  line  "shall  commence  at,"  Ac, 
"  and  shall  terminate  at  E.,"  and  the  branch,  "  if  the  same  shall  be 
constructed,  shall  be  made,"  Ac.  In  the  Act  was  a  power  to  lease 
the  branch,  with  the  powers  for  making  it :  Held,  that  it  was  not 
obligatory  on  the  company  to  make  the  line  to  E.,  the  peculiar  words 
of  the  special  Act  not  taking  the  case  out  of  the  general  rule.  Qreat 
Western  Eailway  Company  v.  Eey.  1  Q.  B.  (Ellis  &  B.)  874. 

And  see  CoMPAin:,  2. 

EEaiSTEATION  OF  YOTlSRS,  —  Town-clerh  —  Uapenses  — 
Mandamus, — ^By  the  6  &  7  Vict.  c.  18,  the  town-clerks  of  boroughs 
are  directed  to  prepare  the  lists  of  persons  entitled  to  vote  for  the 
election  of  members  of  Parliament,  and  by  the  55th  section,  "  the 
expenses  incurred"  by  them  in  carrying  the  Act  into  effect  are  to  be 
repaid:  Held,  that  the  words  "expenses  incurred"  are  confined  to 
costs  out  of  pocket,  and  that  a  town-clerk  is  not  entitled  to  any 
further  remuneration  for  the  time  and  labour  he  may  devote  to  the 
performance  of  the  duties  imposed  on  him  by  the  Act.  Eey,  v.  Hull 
Guardians,  22  Law  J.  (N.  S.)  Q.  B.  324. 
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RELEASE. — Construction  —  General  words —  Recitals — Arbitra- 
tion.— G-eneral  worda  in  a  release  are  limited  by  the  recitals.  There- 
fore, where  au  arbitrator,  having  power  to  settle  deeds  of  indemnity, 
with  respect  to  the  purchase  of  a  rectory  and  tithes,  settled  a  deed 
reciting  that  A.  was  to  indemnify  B.  in  respect  of  that  purchase, 
and  the  release  in  the  deed  contained  general  words  of  indemnity, 
with  respect  to  all  acts  to  be  done  in  respect  of  the  premises: 
Held,  that  the  award  was  not  bad  for  excess,  on  account  of  the 
largeness  of  the  indemnity ;  but  that  the  indemnity  must  be  taken 
to  be  in  respect  of  lawful  acts  done  in  carrying  out  the  recited 
provisions.  "Where  an  arbitrator  directed  A.  to  sign,  seal,  and 
deliver  a  deed  "forthwith"  to  B.,  though  it  appeared  on  the  face  of 
the  award,  that  the  execution  of  that  deed  was  to  depend  upon  the 
prior  execution  of  another :  Held,  that  the  award  was  not  bad,  the 
word  "  forthwith"  meaning  as  soon  as  B.  should  be  in  a  condition  to 
call  upon  A.  to  execute.  Be  Bluck,  clerk,  and  Bot/es,  22  Law  J. 
(N.  S.)  C.  B.  173. 

SCOTCH  COJTRT.  — Action  — Interim  decree  for  payment  of 
costs. — A  decree  was  pronounced  in  the  Court  of  Sessions,  in  Scot- 
land, dismissing  certain  actions  and  finding  the  defender  entitled  to 
his  expenses.  These  expenses  were  afterwards  taxed  at  494/. 
Against  this  decree  the  pursuer  appealed  to  the  House  of  Lords. 
By  the  law  of  Scotland,  execution  cannot  issue  on  a  decree  pending 
an  appeal ;  but  by  the  48  Geo.  3,  c.  151,  s.  17,  when  an  appeal  is 
lodged  in  the  House  of  Lords,  the  Court  of  Session  is  to  have  power 
to  regulate  all  matters  relating  to  interim  possession  or  execution, 
and  payment  of  costs  and  expenses  already  incurred,  according  to 
their  discretion,  having  a  just  regard  to  the  interests  of  the  parties, 
as  they  may  be  affected  by  the  affirmance  or  reversal  of  the  decree 
appealed  from ;  and  by  section  18,  when  the  appeal  shall  be  heard, 
the  House  of  Lords  may  give  judgment  respecting  all  matters  which 
have  taken  place  in  pursuance  of  such  regulations,  as  to  interim 
possession,  execution,  and  payment  of  costs,  as  the  justice  of  the 
case  shall  appear  to  require,  finder  the  statute  the  defender,  pend- 
ing the  appeal,  petitioned  the  Court  of  Session  to  grant  interim 
execution,  notwithstanding  the  appeal,  and  an  interlocutor  was 
pronounced  on  the  3rd  of  June,  1862,  approving  of  the  auditor's 
report  for  494Z.,  and  allowing  the  decree  for  that  sum  to  go  out,  and 
be  executed,  and  execution  to  proceed  thereon,  notwithstanding  the 
appeal,  to  the  efiect  of  enabling  the  petitioner  to  recover  payment  of 
the  said  sum,  upon  caution  being  given  to  repay  the  same  in  the 
event  of  the  decree  being  reversed  in  the  House  of  Lords.  An 
"interim  decree  for  payment"  was  made  at  the  same  time,  decreeing 
and  ordering  the  pursuer  to  make  payment  to  the  defender  of  the 
said  sum  of  494Z.,  and  granting  a  warrant  to  the  messenger-at-arms 
to  enforce  payment  of  that  sum.  Caution  had  been  given  by  the 
defender  in  the  terms  of  the  interlocutor,  and  the  pursuer  having 
come  to  England,  the  defender  (while  the  appeal  to  the  House  (5 
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Lords  was  still  pending)  brought  an  action  on  the  decree  of  the 
3rd  of  June,  1852,  for  tlie  payment  of  the  sum  of  494Z. :  Held,  that 
the  action  was  not  maintainable,  as  the  48  Geo.  3,  c.  151,  only 
enabled  the  Court  of  Session  to  make  regulations  for  execution  and 
payment  of  costs  pending  the  appeal,  which  might  be  varied  or 
rescinded  from  time  to  time  ;  and  that,  therefore,  the  interim  decree 
was  not  in  the  nature  of  a  fiscal  judgment  for  the  costs.  Patrick  v. 
Shedden,  22  Law  J.  (N.  S.)  Q.  B.  283. 

SET-OFF.— 1.  Action  for  deht^ Particulars,— To  a  declaration 
in  debt  for  lOOZ.,  the  only  plea  was  a  set-off  of  120Z.  The  plaintiff 
in  his  particulars  of  demand,  claimed  4Z.  10*.  as  a  balance.  On  the 
trial  of  the  issue  joined  on  the  plea,  the  defendant  proved  a  set-off 
a  little  exceeding  4/.  10*.  in  amount :  Held,  that  the  question  raised 
on  the  issue  was,  whether  the  true  amount  of  the  set-off  exceeded 
the  true  amount  of  the  plaintiff's  claim,  and  that,  consequently,  the 
defendant  was  entitled  to  a  verdict.  Nichols  v.  2}uck,  22  Law  J. 
(N.  S.)  Q.  B.  361. 

2.  Bond  of  general  indemnity — Form  of  plea. — A  set-off  cannot 
be  pleaded  to  an  action  on  a  bond  conditioned  to  indemnify  generallv. 
The  plaintiff  and  defendant  being  part-owners  of  a  ship,  the  plaintiff 
assigned  his  share  to  the  defendant,  who  executed  a  bond  conditioned 
at  aU  times  to  save  harmless  and  to  indemnify  the  plaintiff  from  all 
debts  due  in  respect  of  the  said  ship,  and  against  all  actions,  costs, 
and  damages  commenced  against,  and  sustained  by  the  plaintiff,  by 
reason  of  such  debts.  A  declaration  on  this  bond  averred  that,  at 
the  date  of  the  bond,  a  debt  of  71.  3«.  9(f.,  on  account  of  the  said 
ship,  was  due  to  R.  H.,  for  the  recovery  of  which  he  sued  the  plain- 
tiff, and  recovered  judgment  for  9Z.  8*.  l\d.,  debt  and  costs,  which 
were  paid  by  the  plaintiff;  alleging  as  a  breach,  that  the  defendant 
had  not  indemnified  the  plaintiff  against  the  said  debt,  or  the  said 
action  and  costs.  Plea  of  set-off  in  the  common  form,  upon  a  biU. 
of  exchange  for  20Z.  drawn  by  the  plaintiff  and  accepted  by  the 
defendant :  Held,  that  the  plea  was  bad  in  substance,  as  this  was  not 
a  debt  to  which  a  set-off  could  be  pleaded  under  the  8  Geo.  2,  c.  24 ; 
and  also,  that  it  was  defective  in  form,  for  not  showing  how  much 
was  justly  due  on  either  side.  Attwool  v.  AttwooL  22  Law  J.  CN.  S.) 
Q.B.287. 

And  see  Evidence,  1 ;  Ship  ai^d  Shipping,  6. 

SHERIFF.     See  Execution. 

SHIP  AND  SHIPPING.— 1.  Collision— Port  of  London— Ad- 
miralty regulations, — The  Admiralty  regulations,  issued  imder  the 
14  &  15  Vict.  c.  79,  and  which  direct  all  sailing-vessels  to  carry  a 
light,  are  applicable  to  sailing-vessels  within  the  Port  of  London, 
although  the  Corporation  of  London,  as  conservators  of  the  navi- 
gation of  the  Thames,  have  made  in  that  port  a  bye-law,  which  directs 
lights  to  be  carried  by  steamers,  but  does  not  provide  for  the  case  of 
B^ing-vessels.     Notwithstanding  the  28th  section  of  the  14  &  15 


130  Digest  of  Cotes. 

Vict.  c.  79,  parties  mmgating  vessels  are  bound  to  keep  a  look  out 
in  the  same  manner  as  before  that  statute.  And  if  a  collision  takes 
place  between  two  vessels,  and  the  vessel  injured  is  without  the  light 
required  h^  the  rules  made  under  the  Act,  the  vessel  inflicting  the 
injury  is  liable,  if  the  injury  could  have  been  prevented  by  proper 
care  on  her  part.  Morrison  v.  General  Steam  NaioigaHon  Company, 
22  Law  J.  (N.  S.)  Exch.  233. 

2.  Adion  for  freight — Pleading, — ^To  an  action  for  freight,  it  is 
a  good  plea  to  the  further  maintenance  of  the  action,  that  before  the 
freight  was  earned  the  master  of  the  ship  raised  money  for  the  use 
of  the  ship  upon  bottomry  bond,  pledging  the  ship  and  freight,  and 
that  upon  the  nonpayment  of  the  sum  borrowed,  and  after  the  com- 
mencement of  the  action,  proceedings  were  taken  in  the  Admiralty 
Court,  and  that,  in  obedience  to  a  monition  from  that  Court,  the 
defendant  paid  into  the  Court  of  Admiralty  the  amount  of  the 
freight,  although  the  amount  secured  by  the  bottomry  bond  is  less 
than  the  freight.  The  declaration  alleged,  that  ''the  defendants 
were  indebted  to  the  plaintiff  for  freight,"  for  the  conveyance  of 
goods,  &c. :  Held,  bad  m  substance,  it  not  appearing  that  the  debt 
was  a  money  debt,  or  that  it  was  payable  before  the  commencement 
of  the  action;  but  an  amendment  was  allowed.  Flace  v.  JPotts^ 
22  Law  J.  (N.  S.)  Exch.  269. 

3.  Collision — Negligence — Admiralty  regulations^  under  14  ^  15 
Vict.  c.  70. — The  14  A  16  Vict.  c.  70,  a  statute  for  consolidating  the 
laws  regulating  steam  navigation,  &c.,  provides,  in  section  26,  that 
the  Admiralty  shall  make  regulations,  to  be  published  in  the  Gazette^ 
as  to  lights ;  and  that  all  owners  and  masters,  or  persons  having 
charge  of  vessels,  shall  be  bound  to  take  notice  of  the  same,  and  in 
case  of  default,  the  master,  or  other  person  having  charge  of  any 
vessel,  or  the  owner  of  such  vessel,  if  it  appears  that  he  was  in  fault, 
shall  pay  a  penalty  of  20Z.  The  28th  section  provides,  that  any 
damage  done  to  any  property,  in  consequence  of  the  non-observance 
of  the  Admiralty  regulations,  is  to  be  taken,  in  absence  of  proof  to 
the  contrary,  to  have  been  occasioned  by  the  wilful  default  of  the 
master,  or  other  person  having  charge  of  the  vessel.  The  declaration 
set  out  the  26th  section  of  the  Act,  and  stated,  that  the  Admiralty 
duly  made  a  regulation  that  sailing-vessels  at  anchor  in  roadsteads 
should  exhibit  a  constant  bright  light  at  the  mast-head,  from  sunset 
tiU  sun-rise ;  that  the  plaintiffs  were  possessed  of  a  steam-vessel 
proceeding  in  a  roadstead,  and  that  defendant  was  possessed  of  a 
sailing-vessel,  then  at  anchor  in  the  same  roadstead,  between  sunset 
and  sunrise,  under  the  care  of  the  defendant's  servants ;  and  it  then 
was  the  duty  of  the  defendant's  servants  to  exhibit,  a  bright  light  at 
the  mast-head  of  his  vessel,  and  that  they,  not  regarding  their  duty, 
neglected  to  exhibit  such  bright  light  at  the  mast-head,  and  by  and 
through  the  carelessness  and  neglect  of  the  defendant  in  not  exhibit- 
ing the  light  at  the  mast-head,  the  plaintiff^s  vessel  ran  foul  of  the 
defendant's  and  was  damaged :  Held,  that  the  declaration  was  bad ; 
that  the  owner  was  not  liable  under  the  statute,  unless  he  was  in 
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cliarge  of  the  TeBsel ;  and  that,  if  the  allegations  with  rei^>ect  to  the 
statute  were  struck  out,  the  declaration  would  be  bad,  as  it  would  be 
quite  consistent  with  it,  that  the  damage  was  the  consequence  of  the 
plaintiffs'  own  negligence.  Ghneral  Steam  Na/vigatian  Oompam  y. 
Morrkon,  22  Law  J.  (N.  S.)  C.  B.  178. 

4.  Bill  of  sale — Tme  cf  veaiing  property. — On  a  contract  for 
building  a  ship,  it  is  a  question  to  be  imerred  from  the  circumstances, 
whether  the  property  passes  before  the  completion  of  the  ship  or  not. 
The  plaintiffs  contracted  with  E.  to  build  a  ship  for  them,  and  made 
advances  from  time  to  time  in  respect  of  her ;  and  B.  gave  them,  as 
a  security  for  the  advances,  a  bill  of  sale  of  the  ship,  which  stated 
that  he,  fi.,  did  thereby  sell,  transfer,  &c.,  to  the  plaintiffs,  a  certain 
ship,  in  progress  of  building  (describing  her),  to  have  and  to  hold 
the  ship,  &c.,  to  the  plaintiffs  for  ever,  when  she  should  be  com- 
pleted :  Held,  that  the  present  property  passed  to  the  plaintiffs  by 
the  bill  of  sale,  and  that  the  vesting  it  was  not  postponed  by  the 
habendum  to  the  time  when  the  vessel  should  be  complete.  The 
defendants  having  converted  the  vessel  before  she  was  finished,  and 
having  finished  her,  the  plaintifis  were  held  entitled  to  recover  as 
damages  in  trover  the  value  of  the  vessel  at  the  time  of  her  conver- 
sion, but  not  her  value  at  a  subsequent  time,  nor,  as  special  damages, 
the  value  of  freight  which  the  plaintiffs  might  ka?e  earned  in  her  if 
S.  had  completed  her,  and  delivered  her  to  them ;  and,  per  Jervis, 
C.  J.,  temble,  that  a  proper  way  to  estimate  the  value  of  the  vessel 
at  the  time  of  the  conversion,  would  be  to  ascertain  the  value  at  the 
place  where  she  was  built,  when  completed  according  to  the  original 
contract,  and  to  deduct  therefrom  the  amount  which  it  would  have 
been  necessary  to  lay  out  after  the  conversion,  in  order  to  complete 
her  according  to  the  contract.  Qtuere,  as  to  the  effect  of  a  certifi- 
cate under  the  Eegistry  Act,  8  &  9  Yict.  c.  89,  s.  11,  on  the  property 
in  a  vessel,  built  in  British  possessions  abroad.  Bead  and  another  v. 
JMrhanks  and  another,  22  Law  J.  (N.  S.)  C.  B.  206. 

6.  Loss  occasioned  by  the  burning  of  a  lighter — Shipowner's  liability. 
— The  26  Oteo.  3,  c.  86,  s.  2,  limiting  the  responsibiuty  of  shipowners 
for  a  loss  occasioned  hj  fire,  does  not  extend  to  the  case  of  a  fire 
happemng  on  board  a  hghter,  employed  in  carrying  ^oods  from  the 
.shore  to  be  loaded  on  board  a  snip.  Declaration  aUe^g  the  de- 
livery of  cotton  to  the  defendants,  the  owners  of  the  ship,  B.,  at  the 
town  of  M.,  to  be  safely  carried,  conveyed  to,  and  shipped  on 
board  of  the  said  ship,  and  carried  and  conveyed  in  the  same  ship  to 
li.,  and  there  delivered  to  the  plaintiffs,  &c.,  and  although  the  de- 
fendants received  the  said  cotton  to  be  carried,  &c.,  and  had  delivered 
a  small  part  of  the  said  cotton  at  L.,  yet,  &c.,  they  did  not  safely 
carry  and  convey  on  board  the  said  smp,  the  residue  of  the  said 
cotton,  &c.,  but,  by  and  through  the  cardessness  and  negligence  of 
the  defendants  and  their  servants,  the  said  residue,  while  the  same 
was  on  board  of  a  lighter,  for  the  purpose  of  being  shipped  on  board 
the  said  ship,  and  before  the  same  was  shipped,  was  destroyed  by 
fire.  Flea,  that  the  said  lighter  was  a  vessel,  necessarily  and  properly, 
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and  acoordinff  to  the  custom  of  the  port  of  M.,  tised  for  carrying  the 
cotton  from  me  hind  to  the  ahip,  ^. ;  that  the  said  carelessness,  &c,^ 
was  solely  the  negligence,  &c.,  of  the  defendants'  servants,  in  the 
absence  of  the  defendants,  and  of  which  the  defendants  are  guilty, 
if  at  aU,  merely  as  the  masters  of,  and  resnonsible  for  such  servants^ 
and  not  otherwise ;  and  that  the  said  resiaue  was  consumed  by  the 
said  fire,  in  the  declaration  mentioned,  and  was  not  lost  by  or 
through  any  other  cause  whaterer,  &c, :  Held,  upon  demurrer,  that 
as  the  cotton,  at  the  time  of  the  fire,  was  not  on  board  the  ship  of 
which  the  defenduits  were  the  owners,  they  were  liable  for  the  loss, 
and  that  the  plea,  therefore,  was  no  answer  to  the  action.  Morewood 
and  another  y.  Pollock  and  others,  22  Law  J.  (N.  S.)  Q.  B.  250. 

6.  Folicy  of  insurance — Fartial  loss — Set-^ff— Finding, — ^Decla- 
ration on  a  valued  policy  of  marine  insurance,  underwritten  by  the 
defendant  for  1002.,  on  goods  from  D.  to  L.,  alleging  a  partial  loss, 
above  6Z.  per  cent.,  and  a  breach  of  the  poHcy  by  reason  of  the  de- 
fendant's non-pajnment  of  the  loss,  or  any  part  thereof,  or  of  the 
lOOZ.,  or  a  proportional,  or  any  part  thereof.  jPlea,  that  before  action  the 
proportional  sum  which  the  defendant  was  liable  to  pay  in  respect  of 
the  loss,  was,  by  agreement  between  the  plaintiff  and  the  defendant, 
adjusted  at  a  certam  rate  per  cent.,  and  thereby  then  liquidated  and 
ascertained  to  be  tf  certain  sum,  against  wMch  the  defendant  is 
willing  to  set  off  a  larger  sum  due  to  him  from  the  plaintiff,  for 
premiums  of  insurance  :  Held,  on  demurrer,  to  be  a  bad  plea ;  that 
the  action  was  for  unliquidated  damages,  and  that  the  adjustment 
did  not  make  them  liquidated,  but  was  only  evidence  for  a  jury  of 
the  amount  of  damages.  Zuekie  v.  Bushhy,  22  Law  J.  (I^.  S.) 
0.  B.  220. 

STAMP. — Agreement  under  201,  value. — The  defendant,  in  con- 
sideration of  the  plaintiff  discounting  for  him  a  bill  of  exchange  for 
100/.,  agreed  in  writing,  if  the  bill  were  not  yaid  at  maturity,  to  pay 
the  plaintiff  interest  at  the  rate  of  one  shilling  m  the  pound,  per  month, 
till  the  whole  was  paid.  An  action  having  been  brought  to  recover  50Z., 
being  interest  for  ten  months,  during  which  the  bill  remained  un- 
paid: Held,  that  the  subject  matter  of  the  agreement  being  the 
payment  of  the  interest,  which  was  not  of  the  value  of  20Z.,  the 
agreement  was  admissible  without  a  stamp.  Semple  v.  SteinaUf 
22  Law  J.  (N.  S.)  Exch.  224. 

STATUTE  OF  LIMITATIONS.— 1.  mrewnef^Betum---Flead^ 
ing, — A  foreigner  has  the  time  limited  by  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  to  bring  his  action  after  first  coming  to  this  coun- 
try, confirming  Strithorst  v,  Ghwrne.  Therefore,  where  the  plaintiff 
replied  to  a  plea  of  the  Statute  of  Limitations,  that  he  was  abroad 
at  the  time  of  the  accruing  of  the  causes  of  action,  and  afterwards 
returned  to  this  country,  and  within  six  years  after  his  return, 
brought  his  action,  the  Court  refused  to  allow  the  drfendant  to  re- 
join (under  the  16  &  16  Vict.  c.  76,  s.  81),  in  addition  to  a  traverse, 
that  the  plaintiff  was  a  fVenchman,  bom  in  France  and  domiciled 
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there,  when  the  action  accrued,  and  that  the  right  of  action  accrued 
more  than  six  years  hefore  action  brought :  Ileld,  also,  per  Jerris, 
C.  J.,  that  a  rejoinder  to  the  effect  that  the  plaintiff  was  a  French- 
man, and  domiciled  in  Prance,  where  the  causes  of  action  accrued, 
and  that  he  recovered  against  the  defendant  in  France,  and  the  causes 
of  action  were  thereby,  by  the  law  of  France,  extinguished,  and  that 
the  defendant  has  been  domiciled  in  England  for  more  than  six 
years  since  the  action  accrued,  was  bad  as  being  a  departure  from 
the  plea.  Zafand  v.  Haddock,  22  Law  J.  (N.  8.)  C.  B.  217. 

2.  Devise — Conditional  estate  tail — Contingency, — Formedon  in 
the  descender.  The  coimt  stated  that  A.,  being  seised  in  fee  of 
certain  lands,  devised  them  to  his  son  B.,  the  father  of  the  demandant, 
and  the  heirs  of  B.'s  body ;  that  B.  died  within  twenty  years  of 
suing  out  the  writ,  leaving  the  demandant  his  heir.  Pleas,  that  A. 
did  not  devise  modo  et  forma,  and  that  the  right,  title,  and  cause  of 
action  did  not  first  descend  and  accrue  within  twenty  years  of  suins 
out  the  writ.  Issue  was  joined  on  these  pleas.  A  third  plea  stated 
that  more  than  twenty  years  before  the  suit,  to  wit,  in  January,  1798, 
B.  discontinued  the  possession  of  the  tenements  and  the  receipt  of 
profits  therefrom.  Eeplication,  that  in  January,  1798,  B.  enfeoffed 
K.  in  fee  of  the  tenements,  and  never  afterwards  was  possessed  of 
the  tenements,  or 'received  the  profits.  Demurrer.  A.,  by  his  will 
devised  real  and  personal  property  to  his  executors  and  their  heirs, 
to  sell  by  auction,  to  pay  debts,  &c.,  and  stated  that  in  case  it  should 
happen  that  upon  sale  of  this  property,  the  same  should  be  insuffi- 
cient for  the  payment  of  his  debts,  then  he  gave  and  devised  all  his 
other  lands  to  the  same  executors  and  their  heirs,  to  be  by  them  sold 
until  the  debts  should  be  paid,  and  the  residue  he  directed  to  be 
divided  equally  among  all  his  children ;  and  he  added  a  proviso,  that 
in  case  the  first  devised  property  should  be  sufficient  to  pay  idl  his 
debts  as  aforesaid,  then  he  gave  and  devised  to  his  son  B.,  ms  dwell- 
ing-house, &c.,  for  his  natural  life,  and  after  his  death  to  the  issue  of 
his  body,  lawfully  begotten,  if  more  than  one,  equally  among  them. 
A.  died  in  1797,  B.  took  possession  of  the  house,  &c.,  and  m  1798, 
enfeoffed  B.  in  fee  of  the  premises,  and  died  in  April,  1831.  The 
writ  of  formedon  was  sued  out  in  March,  1863 :  Held,  that  the 
action  was  not  barred  by  the  statute  3  &  4  Wm.  4,  c.  27,  as  the 
time  of  limitation  ran  only  from  the  death  of  B.,  and  not  from  1798, 
when  B.  ceased  to  receive  the  profits,  as  B.'s  right  to  enter  and 
receive  them  had  not  been  barred  by  a  neglect  to  enter,  but  because 
he  could  not  enter  against  his  own  feoffment :  Held,  further,  that 
the  limitation  in  the  will  to  B.,  for  life,  and  the  issue  of  his  body, 
gave  B.  an  estate  tail ;  that  that  limitation  was  not  too  remote  to  be 
valid,  though  it  depended  upon  the  contingency  whether  the  firstly 
devised  property  was  sufficient,  and  ascertained  by  a  sale  to  be  suffi- 
cient to  pay  the  testator's  debts,  as  it  was  to  be  presui&ed  that  such 
sale  would  be  made,  and  sufficiency  or  insufficiency  ascertained, 
within  a  year  after  the  testator's  death :  Held,  lastly,  that  as  the 
devise  to  ]d.  was  dependent  on  the  condition  precedent  on  the  suffi- 
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aency  of  the  firstly  devised  properly  to  ptLj  the  debts,  the  evidence 
did  not  support  the  allegation  in  the  count  of  an  absolute  devise  to 

B.  and  the  heirs  of  his  body.  Bimington  v.  Cannanj  22  Law  J.  (N.  S.) 

C.  B.  163. 

And  see  Bill  of  ExOHAiraB,  1;  Compajty,  1;  ErrDxircE,  2; 
Mine  ;  FniiCTioB,  6 ;  Tithbs. 

TITHES. — Exemption  —  Evidence — Statute  of  Limitations. —  In 
debt  for  not  setting  out  tithe,  it  appeared  that  the  plaintiff,  who  was 
vicar  of  Prestbury,  claimed  hay-tithe  in  four  townships  in  that  parish, 
viz.  Titherington,  Upton,  Fallibroome,  and  Siddin^n.  No  endow- 
ment was  produced ;  but  the  plaintiff  gave  in  evidence  a  series  of 
terriers  from  the  year  1634  to  1789,  all  of  which  stated  that  the  tithe 
of  com  and  hay  within  these  townships  belonged  to  the  vicar.  Most 
of  these  terriers  were  s^ed  by  the  vicar  and  churchwardens,  and 
some  by  the  stewards  of  the  lay  rector.  The  rector  had  not  taken 
hay-tithe  in  any  of  these  townships,  and  the  vicar  had  imiformly 
taken  corn-tithe  in  all,  and  he  had  taken  hay-tithe  in  the  three  first. 
In  the  year  1808,  the  then  vicar  claimed  hay-tithe  in  Siddington ;  the 
parishioners  disputed  his  right,  and  there  was  a  meeting  of  the  town- 
ship on  the  suDJect,  after  which  some  payments  were  made,  and 
there  was  conflicting  evidence  as  to  whether  these  payments  were 
made  unconditionally,  or  subject  to  the  opinion  of  counsel  as  to  the 
vicar's  right  to  hay-tithe.  The  plaintiff  also  proved  that  the  tithe  of 
the  township  being  about  to  be  commuted,  the  vicar  and  an  agent  of 
the  landowner's  attended  before  the  tithe  commissioner ;  when  the 
former  claimed  the  tithe  of  com  and  hay  within  these  townships,  and 
the  latter  requested  a  separate  assessment,  the  rector  made  no  claim. 
This  evidence  was  objected  to,  but  admitted  by  the  learned  judge. 
The  defendant  claimed  a  total  exemption  by  reason  of  non-payment 
for  the  period  prescribed  by  the  2  &  3  W  m.  4,  c.  100 :  Held,  first, 
that  the  evidence  objected  to  was  properly  received,  inasmuch  as  it 
was  applicable  to  the  question  of  a  total  exemption  by  reason  of  non- 
payment, no  such  claim  to  exemption  having  been  set  up  before  the 
tithe  commissioner.  Secondly,  that  there  was  sufficient  evidence  that 
the  rector  had  endowed  the  vicar  with  the  hay-tithe  of  the  township 
of  Siddington.  Thirdly,  that  the  defendant  had  not  made  out  an 
exemption  by  non-payment  for  the  statutable  period ;  for  although 
immemorial  non-payment  may  be  inferred  from  non-payment  for  thirty 
or  forty  years,  no  such  inference  can  arise  with  respect  to  the  statu- 
table limitation,  but  in  such  case  an  exemption  for  the  entire  period 
must  be  strictly  proved.    Fearaon  v.  Beck,  8  Exch.  462. 

TEESPASS. — Assault — Lawful  game — Possession.  —  Trespass  for 
assault.  Plea,  that  defendant  and  twenty-one  others  were  possessed 
of  a  close,  and  were  thereon  lawfully  playing  a  lawful  game  at 
cricket ;  that  plaintiff  came  unlawfully  on  the  close,  and  interrupted 
the  defendant  and  the  twenty-one  in  playing  the  lawful  game ;  where- 
upon defendant,  in  his  own  right  and  by  authority  of  the  twenty-one, 
requested  him  to  depart  from  the  close,  and  desist  from  disturbing 
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their  game,  wliich  he  refused ;  whereupon  the  defendants  removed 
him  out  of  the  close.  De  infurid.  The  facts  were,  that  defendant  and 
twenty-one  others  Were  playing,  bi^t  were  not  otherwise  possessed  of 
the  field ;  and  plaintiff  interrupted  them  by  remaining  on  the  ground 
occupied  by  the  players  when  requested  to  leave  it :  Held,  that  the 
plea  justified  the  trespass  in  right  of  the  possession  of  the  close,  and 
was  therefore  not  proved.  Semble,  that  the  facts  might  have  con- 
stituted a  justification  in  defence  of  the  lawful  game,  if  so  pleaded.  By 
agreement  between  A.,  owner  of  a  close,  and  the  members  of  a  committee 
of  a  cricket-club,  A.  agreed  to  let  to  the  committee,  and  the  committee 
to  hire,  the  close,  to  be  used  as  a  cricket-s^round  by  the  club,  and  for 
that  purpose  only.  Plaintiff  and  defendant  were  members  of  the 
committee.  Plaintiff  having  sued  defendant  for  an  assault  in  remov- 
ing plaintiff  from  the  close,  defendant  pleaded  possession  of  the  close 
in  himself,  and  justified  the  removal ;  plaintiff  replied  that  he  and 
defendant  were  jointly  possessed :  Held,  that  the  facts  supported  the 
replication.  Solmes  v.  Ba^^fc  and  Fletcher,  1  Q.  B.  (Ellis  &  B.)  782. 
And  see  Mii^e. 

TEOVEE.    See  Baitkbupt,  3 ;  Peactiob,  6. 

TJSTJBY.— PZ^fl«l%-— 2  Sf  3  Vict,  c.  37.— The  7th  section  of  the 
statute  3  &  4  Wm.  4,  c.  98,  which  exempted  from  the  operation  of 
the  Usury  Laws,  bills  and  notes  made  payable  at  or  within  three  months 
after  date,  or  not  having  more  than  three  months  to  run,  is  not 
repealed  by  the  subsequent  statutes,  7  Wm.  4  and  1  Vict.  c.  80,  and 
2  &  3  Vict.  c.  37,  which  extended  the  exemption  to  bills  and  notes 
made  payable  at  or  within  twelve  months  after  date,  or  not  having 
more  than  twelve  months  to  run,  and  contracts  for  the  loan  or  for- 
bearance of  money  above  lOZ.,  with  a  proviso,  that  nothing  in  the 
last-mentioned  Acrfc  contained  "  shall  extend  to  the  loan  or  forbearance 
of  any  money  upon  the  security  of  any  lands,  tenements,  or  heredi- 
taments, or  any  estate  or  interest  therein."  Where,  therefore,  in 
an  action  upon  a  bill  payable  two  months  after  date,  the  defendant 
pleaded  that  the  bill  was  given  in  pursuance  of  a  corrupt  agreement 
for  a  loan  of  money  upon  usurious  interest,  and  the  plaintiff  replied 
that  the  transaction  took  place  after  the  passing  and  coming  into 
operation  of  the  3  &  4  Wm.  4,  c.  98,  s.  7 :  Held,  that  the  replication 
was  a  good  answer  to  the  plea ;  and  that  the  effect  of  the  replication 
was  not  avoided  by  a  rejoinder  that  the  transaction  took  place  after 
the  passing  and  coming  into  operation  of  the  statutes  of  Victoria. 
Clack  V.  Sainahwry,  11  C.  B.  695. 

WABEANT  OF  ATTOENEY.— i?aro«  and  feme— JSatinffuishr 
ment  of  debt  h/  marriage — Scire  facias, — Harriet  D.  being  possessed  of 
2991,  lent  it  to  W.,  whom  she  was  about  to  marry  ;  he,  as  a  security 
for  the  loan,  gave  to  her  and  one  S.  a  warrant  of  attorney  in  1837  to 
confess  judgment  for  600Z.  By  the  defeasance,  which  stated  that  the 
loan  was  made  in  contemplation  of  marriage,  W.  was  to  hold  the 
money  as  long  as  H.  D.  and  S.  should  please,  paying  interest  to  S. 
for  her,  and  on  her  request  S.  might  on  a  week  s  notice  require  pay- 
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ment  of  the  principal.  Jadgment  was  to  be  entered  np  forthwitlis 
and  ezecation  was  to  issue  in  default  of  payment  after  notice.  The 
marriage  took  place,  judgment  was  entered  up,  and  in  1845  S.,  at  the 
wife's  request,  gave  the  week's  notice  demanding  payment,  and  as  it 
was  not  paid,  issued  execution  on  W.'s  goods.  W.  a  few  days  after- 
wards became  bankrupt,  and  his  assignees  applied  to  set  aside  the 
judgment  and  execution,  on  the  ^unds,  first,  that  the  execution  was 
irregular,  the  judgment  not  havmg  been  reyived  by  scire  facias^  and 
being  more  than  a  year  old ;  and,  secondly,  that  the  marriage  between 
H.  D.  and  W.  had  discharged  the  judgment.  The  Court  refused  the 
application.  Dolling  and  Sandys  v.  White,  22  Law  J.  (N.  S.)  Q.  B.  327. 

WEIGHTS  AND  MEASUEES.— ^cfo'^  against  inspector— Lia- 
hility  of--^  ^  6  Wm,  4,  c.  63,  «.  28.— Under  the  28th  section  of  the 
6  &  6  Wm,  4,  c.  63,  an  inspector  of  weights  and  measures  is  not 
authorized  to  seize  and  take  away  as  forfeited  a  weighing-machine 
found  to  be  incorrect  and  unjust.  Section  39  of  the  same  Act  pro- 
vides, that  in  all  actions  for  anything  done  in  pursuance  of  the  Act, 
or  in  the  execution  of  the  powers  or  authorities  thereof,  the  defendant 
may  plead  the  general  issue,  and  give  this  Act  and  the  special  matter 
in  evidence,  and  that  the  acts  were  done  in  pursuance  or  by  the 
authority  of  the  Act ;  and  if  they  shall  appear  to  have  been  so  done, 
the  jury  shall  find  for  the  defendant,  upon  which  verdict,  &c.,  the 
defendant  shall  have  his  costs,  <&c.  Section  40  further  provides  that 
no  plaintiff"  shall  recover  for  any  irregularity,  trespass,  or  other  wrong- 
ful proceeding  made  or  committed  in  execution  of  the  Act,  if  tender 
of  sufficient  amends  shall  have  been  made  before  action  brought ;  and 
in  case  of  no  such  tender  made,  that  the  defendant  shall  be  at  liberty, 
by  leave  of  the  Court,  before  issue  joined,  to  pay  the  money  into 
court,  as  in  other  actions :  Held,  that  an  inspector  who  had  seized  a 
weighing-machine,  under  a  lond-Jide  belief  that  he  was  acting  at  the 
time  under  the  authority  of  the  Act,  was  entitled  to  the  protection 
afforded  by  the  30th  section,  but  that,  considered  with  the  40th  sec- 
tion, such  protection  did  not  extend  to  entitle  the  inspector  to  a 
verdict  in  an  action  against  him  for  the  illegal  seizure.  Thomas, 
appellant,  v.  Stephenson,  respondent,  22  Law  J.  (N.  S.)  Q.  B.  258. 

WILL. — Construction  —  Estate  in  fee — Subsequent  limitation  — 
Prot^wo,—- Testator  by  his  will  devised  certain  lands  and  premises 
upon  trust  whilst  his  grandson  was  under  twenty-one  years,  to  receive 
the  rents  and  profits,  and  after  payment  of  debts,  &c.,  to  invest  the 
same  for  the  benefit  of  his  grandson  W.  H.  H.,  Ac. ;  and  after  M.  H. 
attained  the  age  of  twenty*one  years,  to  permit  him  and  his  assigns 
for  and  during  his  natural  life  to  receive  the  said  rents  and  profits 
for  his  and  their  own  use  and  benefit,  and  after  his  decease,  to  and 
for  such  uses,  and  subject  to  such  provisoes  and  limitations  as  M.  H. 
should  by,  &c.,  direct,  limit,  or  appoint,  unto  or  amongst  the  child 
or  children  of  the  body  of  M.  H.  lawfully  issuing ;  and  for  default  of 
any  such  direction,  Ac,  to  the  use  of  all  the  ohSdren,  both  sons  and 
daughters,  of  the  body  of  M.  H.  lawfully  issuing,  equally  to  be  divided 
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Sffnoimt  them,  if  more  than  one,  as  tenants  in  common,  and  their 
heirs  for  ever ;  and  for  de&ult  of  such  issue,  to  the  use  of  all  the 
children,  both  sons  and  daughters,  of  the  testator's  brothers  and 
sisters,  as  tenants  in  common,  and  their  heirs  for  ever.  The  will 
then  contained  a  devise  of  the  residue  of  the  testator's  real  estate  in 
the  same  terms  to  his  grandson,  W.  H.  H. ;  and  then  followed  the 
proviso,  that  '^  in  case  either  of  mj  grandsons  should  happen  to  die 
without  issue  of  their  bodies  lawfully  begotten,"  fche  trustees  should 
stand  seised  of  the  estates  devised  for  the  benefit  of  such  grandson  so 
dying  to  and  for  the  like  uses  and  trusts  as  they  stood  seised  of  the 
estates  before  devised  for  the  benefit  of  such  survivor.  M.  H.  sur- 
vived the  testator,  and  had  a  daughter,  E.  H.  H.,  deceased,  whose 
heir-at-law  the  defendant  T.  H.  was :  Held,  that  under  the  first 
limitation  in  the  will  E.  H.  H.,  on  her  birth,  took  a  vested  remainder 
in  fee  in  the  lands  devised,  subject  to  the  life-estate  of  her  father, 
M.  H.,  the  words  ''  for  default  of  such  issue"  being  necessarily  taken 
to  mean,  for  default  of  children  of  M.  H.,  in  whom  the  remamder  in 
fee  would  vest :  Held,  also,  that  the  words  "  issue  of  their  bodies," 
&c,y  in  the  proviso  meant,  such  issue  as  was  before  expressed,  and 
that  the  proviso  had  not  therefore  the  effect  of  cutting  down  the  prior 
devise  in  fee  to  E.  H.  H.  Foster  v.  Hayes  and  another,  22  Law  J. 
(N.  S.)  Q.  B.  329. 
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22  Law  Journal  (N.  S.),  parts  7  and  9. 


APPEAL.— Or^for  for  Costs— Jwrisdiction^U  Sf  12  Vkt.  e.  43, 
s.  27.— The  11  &  12  Vict.  c.  43,  s.  27,  prpvides  that  where  Quarter 
Sessions,  upon  an  appeal  against  an  order,  direct  each  party  to  pay 
costs,  such  order  shsit  direct  such  costs  to  be  paid  to  the  Clerk  of  the 
Peace,  to  be  bv  hitn  paid  over  to  the  party  entitled :  Held,  that  a 
mistake  in  ordering  costs  to  be  paid  directly  to  the  party  to  the 
appeal,  instead  of  to  the  Clerk  of  the  Peace,  was  not  a  defect  of  juris- 
diction, but  merely  erroneous  procedure ;  and  therefore,  where  such 
an  order  had  been  made  under  an  Act  taking  away  the  certiorari,  the 
Court  refused  to  set  it  aside  when  brought  before  them  by  certiorari. 
Bea.  V.  Binney,  22  L.  J.  (N.  S.)  M.  C.  127. 

And  see  Poob. 
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BASTAKDT  OEDEB.— Parfy  abroad— LoH  place  tf  abode— 
Certiorari, — ^A  few  days  after  D.  had  left  his  father's  house,  his  List 
place  of  abode,  and  sailed  for  America,  a  summoiiB,  calling  upon  him 
to  answer  the  charge  of  being  the  putative  father  of  a  bastard,  was 
left  for  him  at  his  father's  house ;  an  order  of  affiliation,  which  recited 
that  the  summons  had  been  duly  served  on  D.,  was  made  against  him 
in  his  absence  from  the  country.  On  an  application  for  a  certiorari 
to  bring  up  and  quash  the  order  made  by  D.  on  his  return  from 
America,  he  swore  that  he  did  not  leave  home  with  any  intention  of 
avoiding  service  of  the  summons,  but  he  did  not  deny  that  he  was 
the  father  of  the  child.  The  Court  refiised  the  certiorari,  Meg,  v. 
Jdbez  Davis,  22  Law  J.  (N.  S.)  M.  C.  143. 

CEETIOBAEI.    See  Bastaedt.Ordm;  Tttbwpike  'Road, 

COSTS  OF  SUSPENDED  OEDEE.    See  Poob. 

GAS,  LAECEJSTT  OE.    See  LAioiirr. 

GOVEENMENT  MODEL  SCHOOL.    See  Pooe-batb. 

INDICTMENT. — Form — Previous  convictions, — Several  previous 
convictions  against  the  same  prisoner  mf^  be  set  out  in  an  indict- 
ment for  felony.    JBeg,  v.  Clarke,  22  Law  J .  (N.  S.)  M.  C.  135. 

LARCENY  OF  GAS.— -^^or^a^t^m.— The  prisoner  was  indicted 
for  stealing  five  thousand  cubic  feet  of  gas.  The  gas  company  had 
contracted  to  supply  him  with  gas  to  be  paid  for  by  meter.  The  gas 
was  received  from  the  company's  main  into  an  entrance-pipe  belong- 
ing to  the  prisoner,  and  passed  through  the  meter,  which  the  prisoner 
had  hired  of  the  company,  into  another  pipe,  the  property  of  the 
prisoner,  called  the  exit-pipe,  which  fed  the  burners.  The  prisoner 
miudulently,  by  fixing  a  pipe  connecting  the  entrance  and  exit  pipes, 
made  a  passage  through  which  the  gas  rose  to  the  burners  without 
passing  through  the  meter,  which  consequently  did  not  show  all  the 
gas  consumed.  The  jury  found  that  the  prisoner  had  not  by  contract 
any  interest  or  control  over  the  gas  until  it  passed  the  meter :  Held, 
that  the  prisoner,  by  opening  the  stop-cock  of  the  connecting  pipe, 
and  letting  the  gas  pass  out  of  the  entrance-pipe  into  it,  sufficiently 
severed  a  portion  of  the  gas  to  constitute  an  asportation,  and  that  he 
was  guilty  of  larceny  of  the  gas.  Beg,  v.  White,  22  Law  J.  (N.  S.) 
M.  C.  123. 

LICENSING  ACT.    See  Public  Hotjsb. 

LUNATIC  'PAUFBB,—Bemoveahilitg^Order  of  maififenance,— 
A  pauper  lunatic  had  resided  with  her  parents  as  part  of  their  family 
in  the  respondent  parish  for  more  than  five  years  next  before  the 
20th  of  October,  1847,  when  she,  being  fifteen  years  of  age,  became 
chargeable  (her  parents  not  being  then  chargeable),  and  was  removed 
to  the  workhouse,  and  remained  there  until  July,  1852,  when  she 
•was  removed  to  a  lunatic  asylum;  and  subsequently  an  order  for 
settlement  and  maintenance  was  made  on  the  appellant  parish.  At 
that  time  she  was  under  twenty-one,  unemancipated  and  unmarried. 
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and  liad  no  other  settlement  than  that  deriyed  from  her  father.  In 
1840,  the  fikther  ceased  to  reside  in  the  respondent  parish :  Held,  that 
at  the  time  when  the  pauper  was  removed  to  the  asyliim,  she  was  not 
irremoyeahle  under  the  9  &  10  Vict.  c.  66,  and  therefore  that  the 
order  of  maintenance  was  properly  made  upon  the  parish  of  settle- 
ment, instead  of  on  the  common  fund  of  the  union  under  the  12  &  13 
Vict.  c.  108.  Beg.  v.  St.  Anne,  BlackfriarSy  22  Law  J.  (N.  S.) 
M.  C.  137. 

NON-EEPAIE  OP  EOAD.    See  Ttonpikb  Eoad. 

:NVISANCE,  — Indictment  — Form  of—U  Sf  15  Tict.  e.  100— 
Bublie  place. — If  a  man  indecently  expose  his  person  in  a  pubUo 
omnibus,  in  the  sight  and  yiew  of  several  passengers  travelling 
therein,  in  such  a  manner  that  any  one  coming  in  might  see  the 
exposure,  he  is  ^ilty  of  a  misdemeanor,  and  indictable  at  Common 
Law.  If  an  indictment  for  such  a  nuisance  faSl  to  conclude  ad  com' 
fnune  noctmenttm,  the  omission  is  cured  by  the  stat.  14  &  15  Vict. 
c.  100,  s.  24.    Beg.  v.  Holmes,  22  Law  J.  (N.  S.)  M.  C.  122. 

OMNIBUS,  NUISANCE  IN.    See  Nuisajjcb. 

POOE. — Costs  of  suspended  order — Appeal. — ^An  order  of  removal 
wajs  made  and  suspended  in  1841.  In  October,  1852,  the  pauper 
being  dead,  the  suspension  was  taken  off,  and  an  order  for  the  costs 
of  maintenance  dunng  the  whole  period  of  the  suspension  (exceeding 
20^.)  was  made,  against  which  there  was  no  appeal.  In  February, 
1853,  an  application  was  made  for  a  distress  warrant,  which  was 
resisted  on  the  ground  that  it  had  been  recently  discovered  that  the 
pauper  had  resided  for  five  years  in  the  removing  parish,  and  that 
the  costs  of  maintenance  subsequent  to  the  passing  of  the  11  &  12 
Vict.  c.  110,  were  chargeable  to  the  common  fund  of  the  union,  and 
not  to  the  parish  of  settlement.  The  justice  on  this  ground  refused 
to  issue  the  warrant:  Held,  that  he  was  bound  to  do  so,  as  the 
objection  should  have  been  taken  by  appeal,  when  the  amount  of 
costs  might  have  been  reduced  by  the  Sessions.  Bx  paa^e  Williams^ 
22  Law  J.  (N.  S.)  M.  C.  125. 

POOE-EATE, — BateMUtg — Government  model  school— Certaxa 
lands,  buildings,  and  premises,  purchased  by  the  Lords  Commissioners 
of  the  Treasury  on  behalf  of  the  Lords  Committee  of  Council  on  Edu- 
cation, were  fitted  up  and  used  as  a  normal  and  model  school,  for  the 
training  of  masters  of  schools  for  pauper  and  criminal  children,  and 
all  the  expenses  of  the  institution  were  defrayed  by  the  said  com- 
mittee out  of  the  money  voted  by  Parliament  for  the  promotion  of 
public  education.  The  officers  of  the  institution  were,  a  principal, 
vice-principal,  and  masters,  appointed  and  paid  by  the  said  Committee 
of  Council,  and  who  held  their  offices  at  the  pleasure  of  the  Crown. 
These  officers  were  entitled  to  their  meals  at  a  common  table,  and 
were  provided  with  sitting  and  sleeping  apartments  in  the  institution, 
and  the  principal  had  the  privilege  of  supplying  himself  with  fruit 
and  vegetables  from  the  garden.    The  pasturage  of  a  portion  of  the 
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land  was  let,  and  the  proceeds  oarried  towards  the  expeiises  of  tibe 
institutioii.  The  students  were  required  to  pay  30Z.  per  annum, 
with  the  exception  of  those  who  obtained  the  highest  exhibition,  and 
the  money  so  reeeired  was  applied  to  the  general  expenses  of  the 
institution.  In  one  of  the  rooms  a  school  was  held  for  practice  in 
elementary  instruction,  which  was  attended  by  poor  chilcben  in  the 
neighbourhood,  who  were  required  to  pay  a  weekly  sum  for  their 
education,  and  were  allowed  to  purchase  books  £rom  the;  principaL 
The  funds  derived  from  the  same  were  entirdy  expended  in  the 
maintenance  and  improvement  of  the  school :  Held,  that  there  was 
no  substantial  difference  between  this  institution  and  any  other 
establishment  in  which  cheap  education  was  offered  through  the 
bounty  of  the  founder,  and  that  the  premises  generally  were  rateable 
to  the  relief  of  the  poor.  JBe^.  v.  Temple,  22  Law  J.  (N.  S.) 
M.  0.  129. 

PUBLIC  H0F8E. — Licensing  Act— Usual  hours  of  divine  ser- 
vice,— ^The  prohibition  in  the  licence  granted  under  the  General 
Licensing  Act,  9  Geo.  4,  c.  61,  that  the  publican  shall  not  keep  his 
house  open  *'  during  the  usual  hours  of  the  morning  and  aflemoon 
divine  service "  in  the  parish  church  on  Sundays,  has  reference  to 
what  are  the  ordinary  hours  of  the  morning  and  afternoon  service  n» 
distinfi^shed  from  evening  service.  Where,  therefore,  a  publican 
kept  his  house  open  at  half-past  six  o'clock  in  the  evening  of  a 
Sunday,  in  a  parish  where  the  service  of  the  church,  commencing  at 
three  o'clock  m  the  afternoon,  had  been  discontinued,  and  a  service 
commencing  at  six  in  the  evening  and  terminating  at  eight  o'clock 
had  been  substituted  for  it,  it  was  held,  that  he  could  not  be  con- 
victed of  an  offence  against  the  tenour  of  his  licence.  Beg.  v.  J^wpp 
and  another,  Justices  qf  Berks,  22  Law  J.  (N.  S.)  M.  0. 139. 

EATBABILITY  OE  MODEL  SCHOOL.    See  Poob-eatb. 

EECEIVING  STOLEN  GtOOBB.—  JTife  reeeimng  from  hue- 
hand, — If  a  wife  receive  goods  from  her  husband,  knowing  that  he 
has  stolen  them,  she  does  not  commit  any  criminal  offence,  and 
cannot  be  convicted  as  a  receiver  of  stolen  goods.  Beg,  v.  Brooks, 
22LawJ.  (N.S.)M.C.  12L 

SUMMONS  BY  SINGLE  JUSTICE.    See  Tubkpieb-boad. 

SUSPENDED  OBDEE  OF  EEMOVAL.    See  Pooe. 

TUENPIKJS-EOAD. — Non-Repair — Summons  hy  single  justice-^ 
Certiorari, — ^If  a  tumpike-road  be  out  of  repair,  a  single  justice  has 
no  power,  under  the  General  Highway  Act,  5  &  Q  Wm.  4,  c.  50, 
s.  94,  to  simimon  the  surveyor  or  other  officer  of  the  tumpike^road 
to  appear  before  the  justices  at  a  special  sessions  for  the  highways. 
The  justices  at  such  petty  sessions  have  no  authority  to  make  an 
order  on  such  officer  of  the  tumpike^road,  to  repair  the  road,  or  to 
pay  mone^r  to  be  applied  to  the  repairs  of  it,  if  the  turnpike  trust- 
funds  are  insufficient,  nor  without  giving  such  officer  an  opportunily 
of  showing  the  condition  of  the  ftmds.    Where  the  derk  of  the 
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trustees  of  a  turnpike-road  whioh  was  out  of  repair  liad  been  sum- 
moned by  a  single  justice,  and  two  justices,  at  a  special  sessions  for 
the  highways,  without  allowing  the  clerk  to  show  that  the  turnpike 
funds  were  insufficient,  made  an  order,  conyicting  him  in  a  penally, 
and  directiag  him  to  repair  the  road  in  a  specified  time :  Held,  that 
though  the  eertiorari  was  taken  away  by  the  Act,  this  order  was  so 
entirely  without  jurisdiction,  that  a  eertiorari  might  issue  to  bring 
up  the  order  to  quash  it.  Beg.  y.  Justices  of  St.  Alban^s,  '22  Law  J. 
(N.  S.)  M.  C.  142. 

USUAL  H0IJB8  OP  DIVINE  SBBVICB.  See  Public  Hottsb. 

WIFE  EECEIVING  FEOM  HUSBAND.     See  Eeceitdto 
Stoxjss^  Ghoons. 
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Comprising  the  Gases  (not  prenously  inserted)  contained  in 

22  Law  Journal,  parts  7,  8,  and  9. 
2  De  Qex,  M.  and  G.,  parts  3  and  4. 
10  Hare,  part  2. 


ACCOUNT. — Deputy  dw  oyster-meiers, — ^The  deputy  day  oyster- 
meters  of  the  City  of  London  are  entitled,  by  immemorial  custom, 
to  an  account  and  equal  distribution  of  all  moneys  receivable  by  them 
for  unloading  the  oyster-boats  within  the  limits  of  the  port  of 
London;  and  that,  notwithstanding  they  are  deputies  of  a  body, 
formerly  the  deputies  of^  and  now  represented  by,  the  Corporation 
of  London  (the  measurers  of  all  merchandise  and  wares  Drought 
into  the  port  of  London),  and  may,  consequently,  be  subject  to  any 
alteration  by  the  corporation,  in  the  rights  and  duties  of  their  office. 
The  corporation  cannot,  either  as  representing  its  former  deputies, 
or  in  its  own  corporate  character,  appoint  deputy-oyster  meters,  to 
hold  their  office  upon  terms  different  from  those  prescribed  by  the 

feneral  body  of  the  meters ;  but  when  the  appomtment  is  made 
y  the  corporation,  the  rights  and  duties  incident  to  the  office 
attach  upon  the  person  whom  the  corporation  appoints.  A  Court  of 
Equity  will  not  charge  a  defendant  with  wilful  de&ult  in  respect  of 
payments  which  the  plaintiff  has  not  any  legal  right  to  recover. 
Thompson  v.  Daniel^  22  Law  J.  (N.  S.)  Chan.  607. 
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ACCUMULATION.    See  Will,  1. 

ANNUITY. — Interest  on  arrears, — Interest  not  allowed  on  the 
arrears  of  an  annuity,  and  the  discretion  of  this  Court  on  the 
question  is  not  affected  by  the  statute  3  &  4  Wm.  4,  c.  42,  s.  28. 
The  cases  of  Hyde  v.  Price,  and  Crosse  v.  Beddingfield  referred  to 
their  special  circumstances.     Be  FotcelVs  Trusty  10  Hare,  134. 

ARTICLED  CLBBK.    See  Attomtbts  akd  Solioitobs'  Act. 

ASSETS,  MAESHALLINQ  OP.     See  Stattttb  of   Limita. 

TIOKS. 

ATTOBNEYS  AND  SOLICITOBS'  ACT.— 1.  Articled  clerk— 
Premium — Security — Abandonment  qf  sertfice, — ^A  clerk  was  articled 
to  a  solicitor  at  a  premium  of  150^.,  and  the  articles  contained  a 
receipt  for  and  release  &om  the  money.  Contemporaneously  the 
clerk  gave  an  I.  O.  U.  for,  and  agreed  to  execute  a  mortgage  of 
certain  property,  for  securing  the  money.  The  clerk  Yoluntarily 
left  the  master  seven  months  after  the  date  of  the  articles.  The 
master  brought  an  action  on  the  I,  O.  U.,  to  which  the  clerk  pleaded 
never  indebted,  payment,  and  release ;  and  the  master  abandoned 
the  action.  He  then  filed  his  claim  to  enforce  the  mortgage  security, 
and  for  foreclosure.  One  of  the  vice-chancellors  dismissed  the  claim, 
on  the  ground  that  the  Court  would  not  set  aside  the  plaintiff's  own 
legal  bar,  but  without  costs,  the  defendant  undertaking  to  pay  21^. 
as  the  proportion  of  the  premium  for  the  time  his  services  lasted. 
The  plaintiff  appealed,  but  it  appearing  that  he  had  not,  in  com- 
pliance with  the  provisions  of  the  Attorneys  and  Solicitors'  Act, 
6  &  7  Vict.  c.  73,  made,  or  caused  to  be  made,  the  necessary  affidavit 
to  enable  the  defendant  to  enrol  the  articles,  the  Court  dismissed  the 
appeal,  without  costs,  without  (under  the  authority  of  the  62nd  sec- 
tion of  the  statute  16  &  16  Vict.  c.  86)  sending  the  parties  to  law ; 
and  it  appearing  upon  the  affidavits  of  the  defendant  that  there  was 
matter  mipertinent  to  the  issue  between  the  parties,  the  Court 
ordered  the  defendant  (under  the  authority  of  the  17th  section  of 
the  same  statute,  and  the  30th  Order  of  the  7th  of  August,  1852) 
to  pay  the  plaintiff  20Z.  for  such  impertinent  matter,  and  refused  to 
relieve  him  from  his  undertaking  to  pay  the  211.  Dufawr  v.  Bigel. 
22  Law  J.  (N.  S.)  Chan.  678. 

2.  Solicitor  and  client — Taxation,  —  Solicitors  for  mortgagees 
delivered  their  bill  of  costs  to  the  mortgagor,  who  was  about  to  pay 
off  the  mortgage,  the  costs  amounting  to  ISl.  An  appointment  was 
made  for  the  completion  on  the  next  day  but  one,  on  which  day  the 
mortgage  money  and  interest,  and  lOZ.,  part  of  the  costs,  were  paid, 
but  the  solicitors  refused  to  give  up  the  deeds  until  the  remaining 
SI.  were  paid.  Subsequently  the  8*.  were  paid,  and  the  deeds  were 
delivered  up  to  the  mortgagor.  The  mortgagor,  alleging  pressure 
and  overcharge,  petitioned  for  taxation,  under  the  Attorneys  and 
Solicitors'  Act  (6  <&  7  Yict.  c.  73),  but  the  petition  was  dismissed. 
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with  costs.     iSr  parte  Barton^  re  Fino%  and  another,  22  Law  J. 
(N.  S.)  Chan.  670. 

BASON  AND  YEME.—Sankruptey  of  husband^Trust  fiind.— 
The  Court,  under  the  circumstances  of  the  case,  directed  the  whole 
of  a  trust  fund,  churned  by  the  assignees  in  bankruptcy  of  the 
husband,  in  right  of  his  wife,  to  be  settled  for  the  benefit  of  the 
wife  and  children.    Dunkley  v.  Dtmkley,  2  D.  M.  &  0-.  391. 

2.  Froperty  of  wife — Maintenance — Bights  of  husband's  assio' 
nees, — ^A  married  woman  whose  husband  did  not  maintain  her,  held 
not  to  be  entitled,  as  against  a  particular  assignee  of  the  husband, 
to  maintenance  out  of  the  income  of  the  real  and  personal  estate,  to 
which  she  was  entitled  in  equity  for  her  life.  As  aeeinst  purchasers 
for  yalue  from  the  husband,  of  the  life  interest  of  the  wife,  equity 
will  follow  the  law,  which  gives  to  the  husband  the  power  of  dealing 
with  the  income  of  his  wife's  property,  and  will  not  put  in  force  the 
rule,  that  he  who  comes  into  equity  must  do  equity,  whereby  pur- 
chasers would  be  involved  in  inquiries  into  the  relations  between 
husband  and  wife,  their  property  and  means  of  maintenance.  Dis- 
tinction between  the  cases  in  which  a  wife  takes  an  absolute  interest 
in  her  property,  and  those  in  which  she  takes  a  life-interest  only, 
and  between  cases  of  assignment  by  the  husband  of  the  wife's  pro- 
perty to  his  general  assignee  on  his  bankruptcy  or  insolvency,  and 
of  an  assignment  to  a  particular  assignee  for  value.  Moneys  coming 
to  the  hands  of  the  receiver,  in  a  cause  in  which  the  husband  and 
wife  are  parties,  might  be  considered  as  not  reduced  into  possession 
by  the  husband ;  but  where  the  husband  has  created  incumbrances 
on  the  property  in  which  he  became  interested  in  right  of  his  wife, 
and  the  Court  has  ordered  the  moneys  to  be  applied  in  favour  of  the 
incumbrancers,  the  effect  is  to  divest  the  title,  and  reduce  into 
possession  the  moneys  which  were  the  subject  of  the  order.  Tidd  v. 
Lister ;  Bassil  v.  lAsterj  10  Hare,  140. 

3.  Pauper — Next  friend, — A  married  woman  was  permitted  to 
present  a  petition,  under  the  statute  2  &  3  Vict.  c.  54  (Talfourd's 
Act),  for  access  to  some,  and  for  the  custody  of  others  of  her 
children,  as  a  pauper,  without  the  intervention  of  a  next  friend,  and 
without  payment  of  the  stamp  of  11,  required  by  the  orders  of  the 
Court.    Be  Makevoilly  22  Law  J.  (N.  S.)  Chan.  662. 

Aind  see  Settlement,  1. 

BEEACH  OF  TEUST.    See  Exbctjtob,  8 ;  Tbtjst. 

CANAL  COMPANY.— 1.  Expiration  of  lease-^Beversion  in  fee 
of  Canal  cut — Legal  owner — Equity, — A  company  of  proprietors,  by 
agreement  among  themselves,  made  a  navigable  cut  through  certain 
lands,  on  lease  for  sixty-five  years.  In  1794,  an  Act  of  Parliament 
was  passed  for  making  the  Swansea  canal;  the  cut  which  was 
previously  made  was  lulopted  as  a  part  of  the  undertaking  to  be 
made  by  the  Act,  but  no  steps  were  taken  under  the  Act,  or  other- 
wise, to  purchase  the  reversionary  interest  of  the  lands  comprised  in 
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the  leaae,  sad  this  part  of  the  canal  Was  held  under  the  lease  until 
its  expiration  on  the  29th  of  September,  1844i.  The  estate  of  the 
original  lessor,  who  was  one  of  the  projectors  of  the  original  cut,  and 
consented  to  its  being  made,  was  afterwards  sold,  and  was  purchased 
by  the  ancestor  of  the  defendants,  who,  upon  the  expiration  of  the 
lease,  brought  an  action  to  recoyer  the  lana,  and  obtamed  a  verdict ; 
upon  which  the  plaintiff,  who  was  the  proprietor  of  the  canal,  and 
wno  alone  had  the  power  of  levying  tolls,  under  the  Canal  Act,  filed 
this  bill  to  restrain  all  further  proceedings  at  law  for  the  recoveiy  of 
the  lands,  and  to  obtain  a  conveyance  to  confirm  his  rights,  under 
the  Swansea  Canal  Act,  and  to  assure  the  possession  of  the  canal  to 
him  upon  payment  of  a  compensation  under  the  Canal  Act ;  or  that 
the  defendants  might  be  restrained  from  interfering  with  the 
plantiff's  right,  as  an  easement,  and  from  preventing  him  from  main- 
taining or  using  the  canal  through  the  lanos :  Held,  that  the  original 
lessor  had  notice  of  the  appropriation  of  the  cut  to  the  purposes  of 
the  canal ;  and  that  he,  and  those  claiming  under  him,  could  not 
obtain  possession  of  the  land  covered  by  the  canal,  or  interfere  with 
its  use ;  that  the  purchase  from  the  lessor  was  made  with  an  implied 
knowledge  that  the  canal  was  to  exist  for  ever,  and,  consequently, 
that  the  defendants  could  not  prevent  the  use  of  the  cut  through  the 
land.  That  upon  payment  of  a  compensation,  to  be  fixed  by  the 
judge  at  chambers,  as  the  powers  of  the  Canal  Act  were  defective, 
the  defendants  must  convey  their  interest  in  the  lands.  The  prin- 
ciple upon  which  such  compensation  will  be  fixed.  Duke  of  Beaufort 
V.  Fatrick  and  others,  22  Law  J.  (N.  S.)  Chan.  489. 

2.  Adjoining  landowner's  right  to  use  water — Time — Acqueiscenee. 
— A  company  was  empowered  by  Act  of  Parliament  to  make  and 
maintain  a  canal ;  the  Act  provided,  that  it  should  be  lawful  for  the 
owners  of  lands  within  the  distance  of  twenty  yards  from  the  canal 
to  make  a  communication  by  pipes,  &c.,  between  the  water  therein 
and  any  steam-engine,  and  to  draw  such  quantities  as  should  be 
sufficient  to  supply  the  engine  with  cold  water,  for  the  sole  purpose 
of  condensing  steam  used  for  working  such  steam-engine,  and  for  no 
other  purpose ;  and  power  was  given  to  the  commissioners  under  the 
Act  to  finally  settle  any  dispute.  The  defendants,  who  were  owners 
of  two  mills,  used  the  water  from  1830  to  1847,  for  generating  as 
well  as  condensing  steam  in  their  engines,  and  upon  an  action  by  the 
company  for  an  infringement  of  the  Act,  they  recovered  1*.  damages. 
A  bill  was  then  filed  by  the  company  to  restrain  the  millowners  frt>m 
continuing  to  use  the  water  as  before :  Held,  as  to  the  first  mill, 
that  the  company  could  not  restrain  the  defendants  from  using  the 
water,  as  they  encouraged  its  construction;  but  that,  as  to  the 
second  mill,  it  was  evident  that  the  company  intended  to  Compel  an 
adherence  to  the  Act,  and  an  injunction  was  granted  to  resk^un  the 
defendants  from  taking  any  water  from  the  canal,  other  than  for 
condensing  steam,  except  by  licence  of  the  plaintiffs ;  and  from 
taking  water  for  making  sow  (a  preparation  of  flour  and  water,  used 
for  stiffening  cotton),  and  deansing  the  boiler,  except  as  aforesaid, 
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in  either  of  the  millfl ;  and  as  the  suit  succeeded  in  the  new  mill, 
and  &iled  as  to  the  old  mill,  no  costs  were  given  on  either  side. 
Bochdale  Canal  Company  v.  King,  22  Law  J.  (N.  S.)  Chan.  605. 

CAVEAT  EMPTOE.    See  Cokpaht,  6. 

CHANGING  SOLICITOE.    See  Solicitob  akd  Clibkt,  1. 

CBASS!J^.—1.  Equity  jwn$dietuynr^2  Geo.  8,  e.  101.— This 
Court  has  jurisdiction  withm  the  62  G^.  8,  c.  101,  to  determine 
upon  petition  whether  resolutions  by  some  of  the  trustees  of  a 
college,  &c.,  for  changing  its  locality,  would  be  beneficial  to  the  in- 
stitution. A  college  for  the  education  of  Presbyterian  Protestant 
Dissenters,  governed  by  a  committee  of  trustees,  chosen  out  of  sub- 
scribers and  donors,  and  not  fixed  to  any  localitjr,  may  be  removed, 
at  the  discretion  of  a. majority  of  the  trustees,  m)m  Manchester  to 
London,  or  to  such  other  place  as  shall  be  best  calculated  to  advance 
the  objects  and  design  of  the  institution,  and,  notwithstanding  such 
transfer,  the  rents  and  income  of  the  trust  property  may  be  applied 
for  the  institution,  under  the  direction  of  the  committee  of  manage- 
ment.   Be  The  Manchester  College,  22  Law  J  (N.  8.)  Chan.  671. 

2.  Corporation—^  &  6  Wm.  4,  c.  76. — By  letters  patent  in  1687, 
the  mayor,  recorder,  aldermen,  and  common  council  of  the  city  of  E. 
were  incorporated,  and  constituted  the  governors  of  the  hospital  of 
J.,  and  of  its  lands,  revenues,  and  goods,  with  power  to  purchase  and 
take  other  lands,  and  to  have  a  common  seal.  The  recorder  was  not 
a  member  of,  though  elected  by,  the  corporation  of  the  city :  Held, 
that  since  the  passmg  of  the  Act,  6  &  6  Wm.  4,  c.  76,  the  corpora- 
tion of  the  hospital  was  so  far  identical  with  the  municipal  corpora* 
tion,  as  to  be  within  the  spirit,  if  not  the  letter,  of  the  vlst  section 
of  that  Act,  and  therefore  (without  deciding  whether  the  corporation 
of  the  hospital  any  longer  existed,  or  in  whom  the  legal  estate  of  the 
hospital  lands  was  vested),  that  the  administration  of  its  trust  estates 
was  rightly  transferred  to  the  trustees,  appointed  under  that  Act,  of 
the  charitable  estates  of  the  municipal  corporation.  Attorney- GeTieral 
V.  Mayor,  ^c.,  of  Exeter,  re  St,  John's  Hospital,  2  D.  M.  &  G.  607. 

COMPANY.— 1.  Contributory  —  Commencement  of  liability.— 
The  deed  of  settlement  of  a  company,  provided  that  when  any  shares 
in  the  capital  should  be  transferred  to  a  new  proprietor,  the  respon- 
sibilities of  a  previous  owner  should  cease,  and  such  previous  owner 
should  be  exonerated  and  discharged  from  all  ^^  subsequent  claims," 
demands,  and  obligations  in  respect  of  the  same  shares,  and  from  all 
future  observance  of  the  covenants  of  the  deed  in  respect  of  the 
same  shares :  Held,  ftfflrfning  the  decision  of  the  Court  below,  that 
the  transferee  of  shares  was  subject  to  the  debts  and  liabilities  of  the 
company,  as  well  those  incurred  before,  as  those  subsequent  to  the 
date  of  his  transfer.  Semble,  in  the  absence  of  express  provisions  in 
the  deed  of  settlement  to  the  contrary,  the  transferee  would  be  held 
to  stand  in  the  place  of  the  original  owner  for  all  purposes.  Se  Monn 
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mouihsMre  and  Ohmorganshire  Banking  Chmpanyy  6g  parte  Cape's 
Uxeeutar,  22  Law  J.  (IS.  S.)  Chan.  601. 

2.  QmiribtUary — Skareholder  and  director — Limited  liability, — 
The  deed  of  setttement  of  a  joint-stock  company,  established  for 
erecting  and  maintaining  a  com  exchange,  provided  that  the  capital  of 
the  companj  shoidd  consist  of  a  sum  of  4,000/.,  divided  into  shares 
of  5/.  each ;  and  the  directors  were  empowered,  from  time  to  time, 
to  nuike  calls  upon  the  shareholders,  not  exceeding  the  amount  of 
their  shares  unpaid,  and  also  to  borrow  money  to  the  extent  of 
2,000/.,  for  the  purchase  of  the  site,  and  for  erecting  the  building, 
instead  of  calling  for  instalments  upon  the  shares.  In  the  purchase 
of  the  site,  and  the  erection  of  the  building,  the  directors  expended 
more  than  double  the  amount  of  the  capital,  having  borrowed  the 
money  of  the  shareholders,  and  of  their  bankers,  one  of  whom  was 
director  of  the  company.  An  order  was  made  for  winding  up  the 
comuany,  and  a  general  call  was  made  upon  all  the  shareholders : 
Held,  upon  appeal,  discharging  the  order  mr  a  call,  first,  that  upon 
the  construction  of  the  deed,  the  directors  had  power  to  borrow  only 
to  the  extent  of  the  unpaid  capital.  Secondly,  that  the  liability  of 
the  shareholders  was  limited  to  the  amount  of  their  respective  shares 
unpaid,  and  the  directors  were  primarily  answerable  for  the  excess  of 
expeuditure.  Thirdly,  that  a  creditor,  having  notice  of  the  limited 
Uaoility  under  the  deed,  was  bound  by  such  notice.  Fourthly,  that 
the  company  was  not  a  trading  partnership,  and  therefore  the 
directors  could  not,  in  excess  of  their  authority,  under  the  deed, 
pledge  the  credit  of  the  shareholders  even  to  a  creditor  who  had  no 
notice  of  the  deed.  Be  Worcester  Com  Exchange  Company,  22  Law  J. 
(N.  S.)  Chan.  593. 

8.  Deed  of  settlement — Original  shareholder — Transferee, — A.  pur- 
chaser of  173  shares  in  a  banking  company,  executed  a  deed,  trans- 
ferring from  the  vendor  to  himself,  five  of  such  shares,  the  purchaser 
thereby  covenanting  with  the  vendor,  and  with  the  public  officer  of 
the  company,  at  all  times  thereafter,  in  respect  of  the  shares  thereby 
assigned,  to  pay  all  instalments  and  sums  of  money  to  become  due 
thereon,  and  also  to  perform  and  keep  all  the  covenants-  and  stipula- 
tions of  the  deed  of  settlement  of  the  company,  and  also  all  other 
stipulations  and  regulations  for  the  time  being,  affecting  holders  of 
shares,  and  if  required  by  the  directors,  to  execute  a  deed  of  covenant 
to  the  trustees,  or  public  officer  of  the  company,  to  observe  and  abide 
by  all  the  stipulations  and  remilations  affecting  holders  of  shares  in 
the  company.  By  the  deed  oi  settlement,  a  transferee  of  shares,  not 
being  therefore  a  member  of  the  company,  and  subject  to  the  provi- 
sion of  the  deed  of  settlement,  was  to  become  thereby  a  member  of 
the  company  as  to  obligations,  but  not  as  to  benefits,  until  his  execu- 
tion of  the  deed,  and  a  transferee  who  had  previously  executed  the 
deed,  was  to  become  a  member  in  respect  of  the  transferred  shares, 
from  the  date  of  transfer,  without  again  executing  the  deed :  Held, 
that  the  execution  of  the  deed  of  transfer  was  not  constructively 
or  in  substance  an  execution  of  the  deed  of  settlement;  that  the 
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eoveoants  of  the  deed  of  settlement  wefe  incorporated  in  tbe  deed  of 
transfer  only  bo  fiir  as  relates  to  the  five  shares  of  assigns  hj  that 
deed ;  and  that  hj  the  execution  of  that  deed,  the  purchaser  became 
a  debtor  hj  specialty  to  the  company,  in  respect  ot  such  five  shares, 
but  not  in  respect  of  the  other  shares  which  he  purchased,  and  as  to 
which  he  executed  neither  the  deed  of  settlement  nor  any  deed  of 
transfer.    Hay  y.  WiUoughby,  10  Hare,  242. 

4.  Windmff'UpAet — CaiUrtbutoiy — Mining  on  cost^hook  principle. — 
A  company  was  formed  in  Wales,  for  working  a  lead-mine  on  the 
cost-book  principle,  a  lease  of  which  the  adventurers  held.  The  24th 
rule  gave  power  to  shareholders  to  determine  their  liabilities  on 
giving  notice  to  the  purser  of  a  desire  to  retire,  and  depositing  with 
the  purser  a  transfer  of  their  shares,  and  signing  a  relinquishment  of 
claims  on  the  company  in  respect  of  the  shares.  One  of  the  adven- 
turers, having  shares,  signed  a  document,  iumished  him  at  the  office, 
relinquishing  his  claims  in  respect  of  his  shares.  The  company  was 
ordered  to  be  wound  up.  The  Master  held,  that  the  adventurer  was 
still  liable  as  a  contributorv  in  respect  of  the  debts  and  liabilities  of 
the  company  existing  at  the  date  of  his  letter  of  relinquishment ; 
but,  on  i^peal,  the  Lords  Justices  removed  his  name,  and  gave  him  all 
his  costs.  Ux  parte  Mnn,  re  JPennant  and  Oraigweir  Mining  Com- 
panffy  22  Law  J.  (N.  S.)  Chan.  692. 

5.  Winding-up  AcU — Contributory — Non^liMlity. — C.  D.,  one  of 
the  directors  of  a  joint-stock  banking  company,  was  a  subscriber  for, 
and  executed  the  deed  of  settlement  in  respect  of,  twenty  shares  of 
the  company,  each  director  being  bound  to  hold  that  number  as  a 
qualification.  The  directors  subsequently  resolved,  without  the 
privity  of  the  shareholders,  to  appropriate  among  themselves  a 
certain  amount  of  additional  or  credit  snares,  which  uiey  were  to  pay 
for  by  giving  promissory  notes  for  the  amount  for  which  each  sub- 
scribed. C.  D.  agreed  to  take  500  of  such  additional  shares,  and 
gave  his  promissory  note,  payable  in  five  years,  for  the  amount ;  he 
also  signed  a  letter,  bin^g  himself  to  pay  the  deposit  and  calls  on 
them,  but  did  not  execute  the  deed  in  respect  of  them.  He  died 
three  months  afterwards.  Within  one  month  of  the  date  of  his 
death,  his  executors  applied  to  the  directors  of  the  company  to  ascer- 
tain the  extent  of  his  interest  in,  or  liability  to,  the  company.  In 
answer  to  this  application,  they  were  informed  that  their  testator 
held  twenty  shares,  which  were  thereupon  transferred  to  a  purchaser ; 
the  directors  afterwards  cancelled  the  500  credit  shares  and  the 

*  promissory  note.  Eight  years  after  the  death  of  0.  D.,  the  com- 
pany was  wound  up :  Held,  that  the  executors  of  C.  D.  ought  not 
to  be  placed  on  the  list  of  oontributories ;  and  that,  although  his 
estate  might  have  been  bound,  if  the  claim  had  been  promptly 
asserted  at  the  instance  of  the  shareholders,  yet  that  so  long  im;er 
the  distribution  of  his  assets,  the  loss  resultmg  from  the  misrepre- 
sentation of  the  directors  must  fall  upon  themselves  and  the  com- 
pany, and  not  upon  the  estate  of  C.  D.  Be  Boyal  Bank  qfAustralia^ 
M&ux'e  Executore"^  ease,  2  D.  M.  &  (>.  522. 
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6.  Shareholder — (hveai  emptor — Statements  tn  prospectus, — ^A 
person  who  takes  shares  in  a  mining  company  will  not  be  rdieved 
from  his  contract  on  the  ground  that  the  description  of  the  under* 
taking  and  its  prospects  are  exaggerated  in  the  prospectus  and  adver« 
tisements  publuhed  bj  the  directora,  when  he  is  present  at  the  first 
meeting  ot  the  company,  and  visits  the  mine,  imd  has  as  full  an 
opportunity  as  the  directon  of  ascertaining  the  real  state  of  the 
mine  and  its  prospects.  In  the  construction  of  documents  pub- 
lished hj  directon  upon  the  formation  of  a  mining  company,  the 
description  of  the  prospects  and  capabilities  of  the  mine  must  be 
considered  apart  from  what  is  to  be  seen.  The  plaintiff  is  bound  to 
prove  the  allegation  that  the  representations  made  by  the  directors 
are  fidse,  and  that  he  acted  upon  them ;  but  as  it  was  apparrait  that 
the  plaintiff  knew  aJl  that  was  to  be  known  respecting  the  under- 
taking,.and  had  not  shown  that  he  acted  upon  the  representations  of 
the  directors,  but  rather  upon  his  own  exaggerated  ideas  and  undue 
expectations  of  success,  it  was  held,  that  the  bill  must  be  dismissed^ 
with  costs.    Jermings  y.  Brougkton^  22  Law  J.  (N.  S.)  Chan.  685. 

7.  Winding^  Acts — Contrilmtorg — Liability. — ^A.  B.,  one  of  the 
directors  of  a  joint-stock  banking  company,  was  a  subscriber  for, 
and  executed  the  deed  of  settlement  in  respect  of,  twenty-three  shares 
of  the  company,  each  director  being  obliged  to  hold  twenty  shares  as 
a  q[uali£lcation.  The  directors  subsequently  resolved,  without  the 
privity  of  the  shareholders,  to  appropriate  to  themselves  a  certain 
amount  of  additional  or  credit  shares,  which  they  were  to  pay  for  by 
giving  promissory  notes  for  the  amount  for  which  each  subscribed. 
A.  B.  agreed  to  take,  and  he  gave  a  promissory  note  in  payment  for, 
100  of  such  credit  shares ;  he  also  signed  a  letter,  binding  himself 
to  pay  the  deposit  and  calls  on  them,  but  did  not  execute  the  deed 
in  respect  of  them.  Eight  years  after  the  execution  of  the  promis- 
sory note,  A.  B.  died,  without  having  paid  any  interest  on,  or  any 
part  of  Uie  principal  of  the  promissory  note,  but  in  the  books  of 
the  company  credit  was  given  to  him  in  respect  of  dividends  on  the 
credit  shares,  and  he  was  charged  interest  upon  the  promissory  note. 
On  the  company  being  wound  up:  Held,  that  his  executor  was 
rightly  placed  on  the  list  of  contnbutories,  not  only  in  respect  of 
the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares^ 
although  the  creation  of  the  credit  shares  was  not  wajrauted  by  the 
deed,  nor  were  they  in  &ct  ever  issued  or  allotted.  Me  Boyal  Bank 
ofAustraUa,  Mohmson^s  Executors^  ease,  2  D.  M.  &  G-.  517. 

8.  Wmduyf-upAct — Contributory — (hsts, — The  subscribers'  agree- 
ment of  an  intended  railway  company  provided  that  the  committee 
of  management  might  dissolve  and  wind  up  the  afl^drs  of  the 
company  at  any  time  before  the  Act  of  Incorporation  was  obtained. 
Under  these  powers  the  committee  of  management  dissolved  the 
company,  and  proposed  to  return  to  each  scripholder  a  certain 
amount  of  the  deposit.  Before  such  amount  was  received  by  any 
scripholder,  he  had  to  sign  an  assent  to  the  cancellation  of  his  scrip, 
and  he  became  entitled  to  receive  such  further  sum  as  the  committee 
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of  maiuigement  m%ht  deelare  payable,  after  a  final  settlemezit  of  all 
daiins  upon  the  company.  The  company  being  aubaeqnently  wound 
up  under  the  Winding-up  Acta,  a  list  of  contributories,  divided  into 
aeyeral  dasaes,  was  seized,  and  a  oaU  was  made  for  the  coats 
incurred  in  winding  U|> :  Held,  that  the  Master  was  not  justified  in 
making  the  call  exdusively  on  that  class  of  the  contributories  which 
included  those  scripholders  who  had  received  back  part  of  the 
deposit,  but  that  such  class  being  entitled  to  participate  in  any 
further  sum  which  might  be  declared  payable,  was  liable,  pari  pcusu^ 
with  all  the  other  contributories,  to  the  call  made  to  discharge  the 
expenses  incidental  to  the  winding  up.  JEte  Bughu^  Warwick^  and 
WoreeHer  BaUway,  Freece  and  JSvans's  case,  2  D.  M.  <&  Gt.  874. 

9.  Windinff'tM>  Aety  1848 — Suit  hf  seripholder — Oficial  manager,--* 
Costs. — ^A  scripholder  of  an  abortive  railway  scheme  received  a  pro 
raid  dividend  on  his  shares,  and  received  new  certificates  in  lieu  of 
the  (»iffinal.  He  afterwards  received  a  further  and  final  dividend, 
surrendered  up  the  new  certificates,  and  signed  a  memorandum  to 
release  the  provisional  directors  from  all  claims.  Upon  bill  filed  by 
the  scripholder,  on  behalf  of  himself  and  all  the  other  scrip  and 
shareholders,  and  subsmbers  (except  the  defendants),  against  the 
provisional  directors,  secretary,  and  derk,  to  refund  certoin  sums 
paid  by  them  in  respect  of  dividends  on  certain  alleged  spurious 
scrip:  Held,  that  the  bill  was  not  sustainable;  that  the  plaintiff 
could  not  undo  the  contracts  entered  into  with  the  directors,  and 
retain  the  dividends  received  imder  them ;  that  he  could  not  compel 
the  other  shareholders  to  refund  the  dividends  received  by  them, 
and  had  no  power  to  elect  for  them  whether  they  would  retain  or 
refund  such  dividends.  An  official  manager  who  continues  an 
existing  suit,  under  an  order  of  the  Court,  pursuant  to  the  provisions 
of  the  Winding-up  Acts,  adopts  the  suit  with  all  the  imperfection^ 
and  infirmities  attaching  upon  it  at  the  time  of  obtaining  the  order 
substituting  the  official  manager  for  the  original  plahitifil  A  trustee 
cannot  be  cnarged  for  fraud  upon  the  mere  ground  that  the  docu- 
ment by  which  the  alleged  fraud  was  perpetrated  had  been  in  his 
possession,  but  had  been  subsequently  lost,  and  was  not  accounted 
for.  The  Court  being  of  opinion  that  a  bill  adopted  by  an  official 
manager  contained  charges  of  fraud  and  misconduot  not  supported 
by  the  evidence ;  that  the  suit  was  improperly  framed  in  its  inception, 
and  that,  both  with  reference  to  the  frame  of  the  suit,  and  the  merits 
of  the  principal  question,  it  ought  not  to  have  been  adopted,  dis- 
missed the  bill,  with  costs,  to  be  paid  personally  by  the  official 
manager.  An  order  directing  an  official  manager,  by  name,  and  by 
his  description  as  official  manager,  to  pay  costs,  is  an  order  for  him 
to  pay  them  personimy,  and  not  in  his  official  character.  Official 
Mmager  of  Stafford  and  Feterhorough  Union  Bailvoay  v.  JBrodie 
and  others;  Same  v.  Sturyis,  22  Law  J.  (N.  S.)  Chan.  614. 

And  see  Eailwat  Compaky. 

CONTEACT. — Frinci/pal  and  agent — Bedtal  in  deed — Evidence, 
— ^E.,   after  some  negotiations,    contracted  with  the   assignees  of 
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Messrs.  E.  for  the  purcliase  of  oerfcain  claims  of  the  bankrapts 
against  the  estate  ot  G.  F.  B.  He  represented  that  he  acted  on 
behalf  of  himself  and  M.,  who  was  clearly  cognizant  of  the  nego- 
tiations and  contract.  Several  documents  passed  between  the 
parties,  and  finally  a  draft  of  a  deed  was  prepared,  which  recited 
that  the  contract  was  a  joint  purchase  by  B.  and  M.  This  was 
submitted  to  M.,  who  approved  of  it ;  and,  at  that  time,  he  was 
willing  to  adopt  the  contract,  but  subsequently,  upon  an  dteration 
of  drcumstanoes,  M.  objected  to  the  contract,  and  refused  to  join  in 
the  purchase :  Held,  that  there  was  no  evidence  that  M.  had  entered 
into  any  agreement,  or  that  B.  acted  as  his  agent ;  and  that  the 
recital  of  an  agreement  in  a  document  intended  to  be  executed, 
would  not  bind  a  party  who  had  done  nothing  to  recognise  it,  though 
at  one  time  it  was  apparent  that  he  was  willing  to  execute  it ;  and  i£e 
bill  was  dismissed  against  M.,  with  costs ;  but  as  E.  admitted  the 
plaintiff's  case,  a  decree  was  made  against  him,  without  costs. 
MUgno  v.  Martin,  22  Law  J.  (N.  S.)  Chan.  502. 

CONTEIBTJTOEY.    See  Compakt. 

COST-BOOK  PEINCIPLE.    See  Compabtt,  4. 

COSTS. — Disclaimer — Uvidence. — ^In  a  suit  instituted  for  the 
redemption  of  prior  and  the  foreclosure  of  subsequent  incumbrances, 
creditors  by  judgment  and  by  deposit  of  title-deeds,  who  had  parted 
with  their  mterest  in  the  securities  before  they  were  made  parties 
to  the  suit,  put  in  their  respective  answers,  disclaiming  all  interest  in 
the  estates  mortgaged  :  Held,  that  they  were  entitled  not  only  to 
the  general  costs  of  the  suit,  but  also  to  the  costs  of  the  evidence 
which  one  of  them  had  gone  into  in  support  of  the  statements  in 
his  answer,  which  had  been  replied  to.  Murst  v.  Hurst,  22  Law  J. 
(N.  S.)  Chan.  646. 

And  see  Attobkbts  akd  Solioitoes  Act,  2 ;  Laitds  Clauses* 
Consolidation  Act  ;  Peaoticb  ;  Solicitob  and  Client. 

DEBTOE  AND  CREDITOR.— Factof^J^wt  deed—Trnascer- 
tained  debt, — ^A  creditor  at  the  date  of  a  deed  of  inspectorship  and 
trust,  made  by  a  debtor  for  the  benefit  of  his  creditors,  had  a  claim 
against  the  debtor  for  an  ascertained  sum  of  1,974J.,  and  an  unascer- 
tained sum,  on  account  of  acceptances  which  he  had  given  to  the 
debtor,  on  goods  shipped  by  the  debtor  through  the  creditor,  as  his 
fjEtctor,  on  a  del  credere  commission,  and  which  had  not  then  been 
sold,  of  which  acceptances  5,000/.  had  then  become  due ;  and  the 
creditor,  in  this  state  of  things,  executed  the  deed  generally,  without 
specifying  on  the  deed  the  amount  of  his  debt  or  claim.  ITpon  the 
lutimate  account,  after  the  goods  were  sold,  it  appeared  that  a  oalance 
of  5,3482.  was  due  to  the  creditor  from  the  debtor :  Held,  that  the 
creditor  was  entitled  to  a  dividend  firom  the  debtor's  estate  for  the 
sum  of  5,848/.,  and  not  merely  for  the  sum  of  1,974/.  Under  an 
agreement  between  a  shipper  of  goods  and  a  factor,  through  whom 
the.goods  were  sold  in  a  tbreign  country,  the  factor  gave  his  accept- 
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anoes  to  the  shipper  for  a  proportionate  part  of  the  value  of  the 
goods,  for  the  pajment  of  which  acceptances,  if  not  satisfied  by  the 

Eroceeds  of  the  goods,  the  shipper  was  to  provide :  Held,  that,  on 
is  failure  to  do  so,  and  on  the  payment  of  the  acceptances  by  the 
factor,  the  shipper  of  the  goods  became  debtor  in  account  to  the 
fiictor  for  the  amount  paid  by  the  latter ;  and  that  the  remedy  of 
the  factor  was  not  merely  in  damages.  Where  a  factor  makes 
advances,  he  has  a  personal  remedy,  as  well  as  a  lien  on  the  fund ; 
and  this  is  the  same,  whether  the  factor  has  or  has  not  a  del  credere 
commission,  except  that,  when  the  factor,  having  a  del  credere  com- 
mission, has  sold  the  goods,  he  cannot  sue  the  principal  for  advances 
which  are  covered  by  the  price  of  the  goods,  that  price  being 
warranted  to  the  principal  by  the  guarantee  arising  out  of  the 
commission.     Oraham  v.  Ackrot/d,  10  Hare,  192. 

DEED  or  SETTLEMENT.    See  Compaot. 

DISCOVEET. — AUomey  and  client — Privileged  eammunieation, 
— The  attorney  of  the  plaintiffs  in  an  action  communicated  to  the 
plaintiffs  in  another  action  a^nst  the  same  defendant,  and  involving 
substantially  the  same  question,  a  case  and  opinion  taken  on  behalf 
of  the  plaintiffs  in  the  former  action,  with  permission  to  copy  it. 
The  defendant  in  the  actions  fQed  a  bill  of  discovery  against  the 
plaintiffs  to  whom  the  case  and  opinion  had  been  lent :  Held,  that 
they  could  not  be  compelled  to  produce  the  copy  which  they  had 
made.    Mithoven  v.  Cobb,  2  D.  M.  &  G.  632. 

DISMISSAL  OF  BILL.    See  Peactiob,  1,  7. 

DISTEIBUTIOK    See  Will,  9, 14, 18. 

ECCLESIASTICAL  LEASE.— Paym^^  into  court  hv  a  railway 
company — Lessor^ 8  right. — The  bishop  of  "Winchester,  tne  lessor  of 
lands  of  the  see  demised  for  lives  and  years,  held  not  to  be  entitled 
to  any  portion  of  the  purchase-money,  and  compensation  for  damage 
and  severance,  paid  into  court  in  respect  of  lands  comprised  in  the 
demise,  and  taken  by  a  railway  company,  or  to  the  dividends  of  such 
money  when  invested,  on  the  ground  of  the  diminution  of  the  fine 
which  would  be  payable,  until  the  lease  should  become  renewable. 
ExpaHe  Bishop  of  Winchester ,  10  Hare,  137. 

EVIDENCE.    See  Costs  ;  CoirrBAOT ;  Peaotice,  4. 

EXECUTOE. — 1.  Mortgage  hy  co^xecutors. — The  survivor  of  two 
executors,  who  had  taken  out  administration  to  the  other,  filed  a  bill 
to  set  aside  a  mortgage  of  part  of  the  assets  made  bv  the  deceased 
executor  as  having  been  a  breach  of  trust :  Held,  that  his  having 
taken  out  the  administration  did  not  disqualify  him  from  maintaining 
the  suit.  It  is  not  enough  to  impeach  a  mortgage  of  part  of  the 
assets,  that  it  was  made  to  secure  a  debt  originally  contracted  on  the 
personal  security  of  the  executor,  and  without  reference  to  the  assets. 
Milee  v.  Dumford,  2  D.  M.  &  G.  641. 

2.  Summons  to— Procedure  Amendment  Act. — A  woman,  on  her 
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marTiaee,  had  personal  property 'settled  to  her  personal  use,  with  a 
general  power  of  appointment  by  will  OTor  the  same.  By  a  deed  of 
separation'between  ner  and  her  husband,  she  had  secured  to  her,  bj 
the  consent  of  her  husband,  with  trustees,  the  power  of  disposing  hy 
sale,  bequest,  or  otherwise,  of  all  property  she  had  or  might  haye< 
By  her  will,  she  appointed,  gaye,  deyised,  and  bequeathed  eyerything 
wnich,  bj  ybrtue  of  anj  power,  she  was  competent  to  dispose  of,  in 
trust  for  the  maintenance  of  A.  B.  until  she  should  be  twenty-one^ 
and  afterwards  in  trust  for  her  absolutely.  The  executors  proyed 
the  will,  and  the  probate  was  limited  to  such  personal  estate  aa  under 
the  settlement  and  deed  of  se^uration  the  testatrix  had  the  power  oi 
appointing  and  disposing  of:  Held,  that  the  Court  had  jurudiction, 
under  the  45th  section  of  the  statute  15  &  16  Vict.  c.  66,  at  the 
instance  of  the  party  beneficially  entitled  under  the  will  of  the  mar- 
ried woman,  to  entertain  an  application  for  a  summons  calling  upon 
the  executors  to  show  cause  why  an  order  for  the  administration  of 
the  personal  estate  of  the  testatrix  should  not  be  made.  AsMev 
y.  Sewell,  22  Law  J.  (N.  S.)  Chan.  659. 

3.  Specific  legatee — Assent  of  co-executors — Asstgnment — Breach 
of  trust, — By  an  assignment,  by  one  of  seyeral  executors,  of  a  lease- 
hold estate,  the  property  of  the  testatrix,  which  had  been  bequeathed 
to  that  executor  absolutely  for  his  benefit,  reciting  that  the  assignor 
and  another  executor  had  preyed  the  will  (but  not  stating  the  fact 
that  a  third  executor  had  subsequently  proved),  and  reciting  that  the 
executors  had  consented  to  the  bequest  to  the  assignor,  it  was  wit- 
nessed, that  the  assignor,  in  his  several  capacities  as  executor  and 
assignee  of  the  testatrix,  in  consideration  of  the  sum  therein  men- 
tioned, sold  and  assigned  the  premises  to  the  purchaser.  The 
assignor,  in  his  character  of  executor,  was,  at  the  time  of  the  assign- 
ment, indebted  to  the  estate  of  the  testatrix  in  a  sum  greater  than 
the  value  of  the  property  assigned.  On  a  bill  by  the  co-executors^ 
on  behalf  of  the  estate  of  the  testatrix,  to  set  aside  the  assignment, 
and  recover  the  title-deeds,  it  was  held,  that  the  assignment  by  the 
executor  to  the  purchaser  was  effectual,  and  that,  whether  there  had 
or  had  not  been  an  assent  to  the  bequest  by  the  other  executors,  the 
Court  would  not  disturb  the  sale.  Whether,  without  any  express 
assent  by  executors  to  a  bequest  of  a  leasehold  estate,  the  entering 
of  the  legatee  into  possession  and  receipt  of  the  rents  and  profite, 
with  the  knowledge  of  and  without  any  objection  from  the  executors, 
does  not  amount  to  an  assent  by  them,  qucere,  Chle  v.  Miles^ 
10  Hare,  179. 

FINES  ON  nEKEWAJj^—Idtiffotion-^  Specific  dequest— Pay-- 
ment  from  particular  fund, — ^The  lessee  for  years  of  tenements  pwt 
of  a  manor  held  under  a  lease  from  tenants  of  the  manor^  who  were 
trustees  of  a  charity,  by  which  the  lessee  had  covenanted  to  pay  the 
fines  and  expenses  which  should  be  incurred  from  time  to  time  during 
the  term  in  filling  up  the  number  of  trustees  When  reduced  to  five, 
with  a  proviso  for  re-entry  by  the  lessors  in  case  the  fines  should  Hot 
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be  paid  hj  the  lessee.  The  lessee  devised  the  leasehold  estate  and 
other  leasehold  property,  and  shares,  stocks,  funds,  and  securities,  and 
all  other  her  personal  estate,  to  trustees  for  her  two  nieces  for  their 
liyes,  with  remainder  to  their  respective  children,  and  renuunders 
over.  The  number  of  trustees  became  reduced  to  five  shortly  before 
the  death  of  the  lessee,  and  became  again  reduced  to  five  some  jears 
afterwards.  Litigation  with  the  lord  of  the  manor  commenced  m  the 
lifetime  of  the  lessee,  and  was  continued  after  her  decease,  as  to  the 
amount  of  the  fines :  the  dispute  was  ultimatelv  compromised  by  the 
payment  of  a  sum  by  the  devisee  of  the  leasehold  estate,  in  respect 
of  each  renewal  and  of  certain  costs :  Held,  that  the  fine  payable  in 
respect  of  the  admission  of  the  trustees,  which  became  necessary  in  the 
life  of  the  testatrix,  to  fill  up  the  number,  and  the  costs  of  the  litiga> 
tion  in  respect  of  such  fine,  were  payable  out  of  the  general  personal 
estate  of  the  testatrix  exclusive  of  the  leaseholds ;  and  that  the  fine 
which  became  payable  for  filling  up  the  number  of  trustees  when  it 
became  necessary  to  do  so,  after  the  death  of  the  testatrix,  was  pay- 
able by  the  devisees  of  the  particular  leasehold  estate,  and  not  by  the 
general  personal  estate.    Mtzmlliam  v.  Kelly,  10  Hare,  266. 

rOBECLOSTJRB  SUIT.  — Dwc^Miwr— Cb*^*.— In  a  foreclosure 
suit  a  creditor  by  judgment,  subsequent  to  the  plaintiff,  put  in  his 
answer,  disclaimmg  all  interest,  stating  at  the  same  time  that  no 
application  had  been  made  to  him  to  release  his  interest  previous  to 
the  filing  of  the  bill.  To  this  answer  the  plaintiff  filed  a  replication : 
Held,  that  the  plaintiff  was  entitled  to  a  decree  of  foreclosure,  but 
that  the  defendant  was  not  entitled  to  any  costs  &om  the  plaintiff. 
Ford  V.  Earl  of  Chesterfield,  22  Law  J.  (K  S.)  Chan.  630. 

GTJAItDIAN  AD  LITEM.—  1.  Jurisdiction  —  Lmatio.  —An 
application  for  the  appointment  of  a  guardian  ad  Utem  to  an  infant 
defendant,  a  lunatic,  not  found  so  by  inquisition,  should  be  made  in 
Chancery,  and  not  in  Lunacy.  Pidcock  y  JBoultJ>ee,  22  Law  J.  (N.  S.) 
Cbaa.  611. 

2.  ^Procedure  Amendment  Act, — The  Court  will  not  appoint,  as 
guardian  ad  Utem  of  an  infant  defendant,  a  person  unconnected  with 
the  infant,  and  not  interested  in  the  suit.  Foster  y.Oautley,  22  Law  J. 
(K  S.)  Chan.  639. 

ILLEGAL  TRUST.    See  Vou>  Dbvisi. 

INJUNCTION. —  Use  of  name — Exdusvoe  right — A  trader  manu- 
&ctured  a  particular  article  which  he  denominated  '^  Burgess's  Essence 
of  Anchovies."  His  son  manufactured  the  same  article,  and  sold 
under  the  same  designation.  The  father  moved  for  an  injunction ; 
but  the  Court  held  that  the  father  had  not  acquired  such  an  exclusive 
right  in  the  use  of  the  name  or  title  as  to  prevent  the  use  of  it  with- 
out fraud  by  the  son,  and  therefore  refused  the  motion  with  costs, 
affirming  the  decision  of  one  of  the  Vice-chancellors.  Burgess  v.  Bur- 
gm,  22  Law  J.  (N.  S.)  Chan.  675. 
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INSPECTION  OF  DOCUMENTS.— 4^m#.— A  pLimtii^  under 
an  order  for  himself,  his  solicitors,  and  agents,  will  not  be  allowed 
to  take  with  him  a  relation  to  assist  in  the  inspection  of  documents 
admitted  by  the  defendants  to  be  in  their  cnstodj.  Summeifield 
y.  Frichard,  22  Law  J.  (N.  S.)  Chan.  528. 

INTESTACY.— 4|)p«iraiu»— 16  ^  16  Vict.  c.  86,  *.  44.— The 
Court  will  direct  a  psit  j  to  appear  in  a  suit,  and  represent  the  estate 
of  a  deceased  defendant  who  nad  died  intestate,  though  no  letters  of 
administration  had  been  granted.  Dean  and  Chapter  ofEUf  Y.Edwards^ 
22  Law  J.  (N.  S.)  Chan.  630. 

LANDS  CLAUSES'  CONSOLIDATION  ACT.— Cb*^.— One 
of  seyeral  persons  entitled  to  a  fund  which  had  been  paid  into  court 
by  a  railway  company  upon  the  purchase  of  land,  petitioned  that  his 
share  might  be  transferred  to  the  credit  of  a  cause  instituted  for  the 
adminisiTation  of  the  estate.  The  petition  was  served  upon  the  other 
persons  entitled  to  equal  shares  with  the  petitioner :  £Leld,  that  the 
Court  had  jurisdiction  under  the  Lands  Clauses'  Consolidation  Act 
to  direct  the  companj  to  pay  costs  in  respect  of  a  transfer  from  one 
fund  to  another ;  out  that,  as  all  the  persons  entitled  to  this  fund 
might  haye  been  joined  in  the  same  petition,  the  company  were  not 
bound  to  pay  any  costs  besides  those  of  the  petitioner  and  the  trustees. 
The  costs  of  the  other  persons  served  to  be  costs  in  the  cause.  MeU 
Ung  y.  Bird,  22  Law  J.  (N.  S.)  Chan.  599. 

LEASEHOLDS.  See  Canal  Compant,  1 ;  Ecclesiastical 
Lbabb  ;  ExiciTTOB,  8 ;  FiinsB  on  Benewal. 

LUNATIC.    See  Ouabdian  ad  litem,  2;  Vbkdob  aot)  Pub- 

CHABEB,  8. 

MAEEIED  WOMAN.  See  Babok  and  Pemb;  Settlement; 
SoiiiGiTOB  AND  Client,  2 ;  Voltjntabt  Settlement. 

MUNICIPAL  CHARITIES.— jr«o  trustees—rvce-Chancellors' 
Jurisdiction, — ^The  Vice- Chancellors  have  jurisdiction  to  make  orders 
for  the  appointment  of  new  trustees  of  municipal  charities.  Be  The 
Mrthamptanshire  Charities,  22  Law  J.  (N.  S.)  Chan.  611. 

PABTNEESHIP  ARTICLES.    See  Will,  12. 

PATENT. — Practice. — Where  a  cayeat  is  lodged  before  the  great 
seal  was  affixed  to  the  patent,  the  Lord  Chancellor  declined  to  enter 
into  the  merits  of  the  opposition,  but  referred  the  matter  back  to  the 
Attorney-General.    Be  Fawcetfs  Patent,  2  D.  M.  &  G.  439. 

PAUPEB  HUSBAND.    See  Babon  and  Feme,  8. 

PERIOD  OP  DISTEIBUTION.    See  Will,  16, 18. 

PEACTICE.— 1.  Dismissal  of  hUl—The  Court  will  not,  without 
eyidence  on  the  part  of  the  plaintiff,  or  consent  of  the  defendant, 
giye  leaye  to  amend  the  bill  on  motion  to  dismiss  it  for  want  of  pro- 
secution.   The  certificate  of  filing  the  defendant's  answer  must  be. 


Equity.  155 

produced  to  the  legistnur.   Freettan  ▼.  Olagion^  22  Law  J.  (N«  S.) 
Chan.  640. 

2.  Short  cause — CowueVM  eertifUate. — ^The  Court  wiU,  under 
circamstances,  dispense  with  the  usual  certificate  of  counsel,  that  a 
cause  is  proper  to  be  heard  as  a  short  cause.  Hafrgrwes  y,  WhUe^ 
22  Law  J.  (N.  S.)  Chan.  640. 

3.  Appeal — Coste. — As  a  general  rule,  where  a  plaintiff's  title  to 
equitable  relief  depends  on  a  legal  right,  on  the  establishment  of  such 
right,  either  bj  an  action  or  an  issue,  he  will  be  entitled  to  the  costs 
both  at  law  and  in  equity.  After  an  issue  had  been  directed,  and 
found  in  favour  of  the  defendant,  the  plaintiff  applied  for  a  new  trial, 
which  was  refused ;  the  cause  was  then  brought  to  a  hearing,  when 
the  bill  was  dismissed  with  costs.  The  plaintiff  then  appealed  from 
the  decree,  as  well  as  the  order  refusing  the  new  trial.  On  that 
appeal  the  bill  was  retained  for  a  year,  with  liberty  for  the  plaintiff 
to  Dring  an  action.  An  action  was  accordingly  brought,  ana  a  ver- 
dict was  found  in  the  plaintiff's  favour ;  but  a  new  trLu  of  the  action 
was  subsequently  granted,  on  the  ground  of  misdirection  of  the 
judge.  The  plaintm  having  been  successful  in  the  second  action,  the 
cause  was  brought  before  the  Vice-Chancellor  Knight  Bruce,  on  the 
eauity  reserved,  when  he  made  a  decree  in  conformity  with  the  result 
oi  the  trial  at  law,  but  did  not  think  fit  to  make  any  order  as  to 
costs :  Held,  on  an  appeal  from  that  decree,  that  the  appeal  involved 
BO  much  of  principle  as  to  render  it  an  exception  to  the  ordinary 
rule,  which  prohibits  an  appeal  for  costs  alone.  Under  the  circum- 
stances of  this  case  :  Held,  that  the  plaintiff  was  not  entitled  to  the 
costs  of  the  issue,  nor  of  the  first  trial  of  the  action,  nor  of  so  much 
of  the  costs  of  the  suit  as  was  occasioned  by  his  having  brought  the 
cause  to  a  hearing  without  appealing  from  the  order  refusmg  the 
new  trial  of  the  issue,  but  that  ne  was  entitled  to  aJl  the  other  costs. 
Corporation  ofBoehegter  v.  Lee,  2  D.  M.  &  G.  427. 

4.  JEvidence — Cross-examination. — Upon  a  motion  for  a  decree, 
after  affidavits  in  reply,  the  defendant  may  obtain  an  order  to  cross- 
examine  a  plaintiff.  Williams  v.  Williams^  22  Law  J.  (N.  S.) 
Chan.  639. 

5.  Joinder  of  parties — Successive  testators, — Cases  in  which  the 
residuary  estate  of  one  testator  having  devolved  upon  another,  it  is 
proper  to  join  the  executors  of  the  first  testator  in  a  suit  to  admin- 
ister the  estate  of  the  second,  and  to  take  the  accounts  of  both 
estates  in  one  suit.     Jbtm^  v.  Hodges,  10  Hare,  158. 

6.  2Sth  General  Order  <f  August,  1852. — ^Where  an  appearance  has 
been  entered  hj  the  plaintiff  lor  the  defendant,  who  has  absconded, 
notice  of  the  fiung  of  the  replication,  under  the  Chancery  Procedure 
Amendment  Act,  and  the  28th  of  the  Gheneral  Orders  of  August, 
1652,  is  to  be  left  at  the  last  known  place  of  abode  of  the  defendant, 
and  to  be  advertised  in  the  Gazette  and  in  two  country  papers. 
Barton  v.  Whiteomh,  22  Law  J.  (N.  S.)  Chan.  523. 

7.  Specific  perfomumce — Dismissal  failing  revivor  in  stated  period. 
— ^After  a  report  in  &vour  of  the  title  to  a  specific,  performance  suit, 
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the  defendant  died.    Upon  a  motion  by  his  execnton  and  deviseetf 
in  trost,  the  Court  ordered  that  if  the  phdntiff  did  not  revire  within 
six  weeks,  the  bill  should  stand  dismissed.     Norton  v.   White. 
2  D.  M.  &  G.  678. 
And  see  Patbkt. 

8.  Contempt — Service  of  notice  of  motion — 11  Oeo,  4^1  Wm.  4> 
e.  86. — Where  a  defendwit  is  in  custody  for  contempt  for  want  of 
answer,  notice  of  motion  for  an  order  under  the  12th  rule  of  the 
16th  section  of  the  above  statute,  that  he  remain  in  custody  until 
answer  or  further  order,  must  be  served  upon  lum.  Aveling  v» 
Martin,  22  Law  J.  (N.  S.)  Chan.  696. 

PRINCIPAL  AND  AGENT.    See  CoKTBi^OT. 

PEIVILEGED  COMMUNICATION.    See  Discovebt. 

PEOCEDUEE  AMENDMENT  ACT.— Answer— TUle,— An 
answer  may  be  filed,  if  it  be  properly  headed  and  sufficiently  identi- 
fied with  the  cause,  although  not  entitled  according  to  the  form 
given  in  the  General  Orders  of  August,  1852.  BaSfeth  r.  Satdre^ 
22  Law  J.  (N.  S.)  Chan.  639. 

PEOSPECTTJS,    STATEMENTS   IN.     See   Eailwat    Com- 

TAKT,  3  ;   COMPAITT,  6. 

EAILWAT  COMPANY.— 1.  Contract  between  companies— Spe- 
cific  performance — Public  poli^. — The  Shrewsbury  and  Birmingham 
Eailway  Company  opposea  a  Bill  brought  into  Parliament  by  the 
London  and  North- western  Eailway  Company,  seeking  to  authorize 
a  lease  to  that  company,  of  the  Shropshire  Union  Eailway,  then  in 
progress,  and  an  agreement  in  writing  was  made  between  the  two 
companies,  that  in  consideration  of  the  withdrawal  of  opposition  by 
the  Shrewsbury  Company,  an  account  should  be  kept  of  the  profits 
from  traffic  on  the  Shrewsbury  and  Shropshire  lines,  and  the  same 
should  be  divided  in  stated  proportions.  The  opposition  was  with- 
drawn, and  the  Bill  passed,  and  when  passed  the  agreement  was  re- 
executed  imder  seal.  The  Act  recited  three  other  Acts,  one  only  of 
which  had  relation  to  the  agreement  between  the  Shrewsbury  and 
North- Western  Companies.  By  the  5th  section,  on  the  completion 
of  the  works  of  the  three  lines  of  railways,  by  the  recited  Acta 
authorized  to  be  made,  so  as  to  be  opened  for  public  traffic,  or  at 
such  other  period  as  might  be  agreed  upon,  the  Shropshire  Company 
were  empowered  to  grant  to  the  North-Western  Company  a  lease  in 
perpetuity  of  the  undertaking.  By  the  Ilth  section  it  was  enacted, 
that  as  each  line  of  railway  should  be  completed,  the  same  should 
be  worked  and  used  by  the  North-Westem  Company;  and  for  the 
purpose  of  such  working,  that  company  were  to  exercise  the  powers 
before  given  to  the  Slm)pshire  Company,  in  relation  to  every  such 
completed  railway.  In  other  parts  of  the  Act,  the  authoribr  to 
lease  was  referred  to  as  ''  lease  of  the  said  railways,"  and  ''  making 
of  such  lease."  The  Shrewsbury  Company  filed  a  bill  for  the 
specific  performance  of  the  agreement :  Held,  upon  an  appeal  of  the 
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Shrewsbury  Companv  against  a  diamisaal  of  their  bill,  that  the 
directors  of  the  Norfch-'Westeni  Bailwaj  Companj  were  trustees  for 
their  shareholders,  and  that  their  entering  into  such  a  contract  was  a 
breach  of  trust  as  between  them  and  the  shareholders,  as  creating  a 
partnership  between  the  North-Western  and  the  Shrewsbury  Com-* 
panics,  determinable  only  at  the  option  of  the  latter,  which  varied 
the  rights  of  the  North-Western  Company's  shareholders  in  the 
gross  receipts  of  their  business,  and  that  the  Shrewsbury  Company 
knowingly  participated  in  such  breach  of  trust :  Held,  farther,  that 
Parliament  having,  with  a  view  to  the  public  good,  authorized  the 
construction  of  large  bodies,  acting  by  directors,  with  special  and 
limited  powers,  and  for  certain  specified  purposes,  and  for  the  pro« 
tection  of  the  public,  and  the  contract  bemg  to  alienate  the  tolls  of 
a  given  portion  of  the  line,  such  contract  was  contrary  to  the  autho- 
rity given  by  Parliament,  and  was  against  public  policy  x  Held, 
thirdlv,  therefore,  that  a  Court  of  Equily  could  not  lend  its  assistance 
to  enforce  the  specific  performance  of  the  contract,  whether  it  were 
valid  or  invalid  at  law,  and  that  the  appeal  against  the  dismissal  of 
the  bill  must  be  dismissed,  but  without  costs,  and  the  cross  appeal 
must  be  dismissed  with  costs.  Semble  (one  of  the  Lords  Justices 
differing  firom  the  Master  of  the  Bolls,  and  agreeing  with  Lord 
Cottenham),  that  if  the  case  had  rested  simply  on  the  point  whether 
the  contract  had  come  into  operation,  the  Shrewsbury  Company 
would  have  been  entitled  to  relief,  although  the  three  lines  were 
not  all  completed.  Shretmhwry  and  Birmingham  Baikoay  Company  v. 
London  and  North  -  Western  Baihoay  Compamf ;  the  London  and 
North^Westem  Bailway  Company  und  the  Shropshire  Union  Sail- 
way  Company  v.  the  Shrewshnry  and  Birmingham  BaUway  Company. 
22  Law  J.  (N.  S.)  Chan.  682. 

2.  Director — Trust — BesponsibiKty. — ^The  shareholders  of  a  rail- 
way company,  at  a  general  meeting,  passed  a  resolution,  by  which 
they  placed  a  large  number  of  shares  at  the  disposal  of  the  directors, 
who,  as  a  body,  did  not  interfere  with  the  management  of  the 
company,  but  allowed  G.  H.,  their  chairman,  to  exercise  a  supreme 
ccmlarol  over  the  company  and  its  afiairs.  The  shares  were  then 
placed  in  the  share  register,  in  the  name  of  O.  H.,  at  the  end  of  the 
names  of  the  shareholders,  and  he  caused  numbers  of  these  shares  to 
be  transferred  into  the  names  of  divers  persons,  and  through  different 
brokers  sold  them  in  the  market  at  considerable  premiums.  Upon  a 
bill  filed  by  the  company :  Held,  that  the  office  of  director  is  a 
place  of  trust;  that  unambiguous  expressions  alone  could  confer 
upon  them  any  special  power ;  that  a  resolution  to  place  shares  at 
the  disposal  of  the  directors,  without  more,  did  not  render  them 
irresponsible;  that  they  were  bound  to  give  explanations  to  the 
shareholders,  and  could  not  derive  any  personal  or  pecuniary  ad-> 
vantage  from  the  mode  of  dealing  with  the  shares ;  that  a  suggestion 
of  the  application  of  money  for  secret  purposes  will  not  exonerate 
the  directors  from  accounting,  nor  can  any  person  in  a  fiduciary 
position  retain  any  remuneration  for  his  services;  that  an  acquies- 
cence in  the  acts  of  the  directors  cannot  be  raised  by  a  production 
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of  the  share  register  books  at  meetings  of  the  companj,  and  con- 
sequentlj,  that  &.  H.  must  account  for  the  shares  disposed  of,  aad 
paj  the  costs  up  to  the  hearing  of  resisting  the  account.  York  and 
North  Mdland  Bailway  Company  ▼.  Hudson,  22  Law  J.  (N.  S.) 
Chan.  629. 

8.  Fraud — Statements  in  prospectus.— U^u  the  establishment  of 
the  West  Flanders  Bailway,  a  person  who  had  been  instrumental  in 
forming  the  company,  and  in  procuring  the  grant  from  the  Belgian 
goyemment,  obtained  from  the  directors  an  agreement  to  pay  him  a 
hurge  per-centage  upon  the  capital  of  the  company,  to  allot  him  4,000 
shares,  and  to  guarantee  him  a  salary  of  500/.  a  year  as  general 
manager  of  the  company.  The  directors  also  allotted  to  themselves 
20,000  shares,  and  also  another  10,000  shares  for  themselves  and  the 
other  shareholders  in  the  Sambre  and  Meuse  Bailway,  of  which  they 
were  also  directors.  These  facts  were  suppressed  in  the  prospectus 
they  subsequently  issued,  which,  however,  did  state  that  they  had 
reserved  to  themselves  a  commission  of  SI,  per  cent,  upon  the  capital 
by  way  of  reimbursement  for  the  expenses,  liabilities,  and  payments 
already  incurred.  Upon  a  bill  by  an  original  shareholder,  to  be  re- 
lieved from  his  shares,  and  to  obtain  payment  of  his  deposit-money 
and  calls,  with  interest,  on  the  grouna  that  he  had  been  induced  to 
take  them  by  the  representations  made  by  the  prospectus :  Held, 
that  the  omission  to  state  these  facts  in  the  prospectus  was  not  such 
a  misrepresentation  or  concealment  as  would  induce  the  Court  to  set 
aside  the  contract,  and  the  bill  was  dismissed  with  costs.  Ftdsford  v. 
Bichards,  22  Law  J.  (N.  S.)  Chan.  669. 

4.  Contributory — Directors*  indemnity — Primary  lidbiUty, — The 
provisional  directors  of  a  projected  railway  company,  pursuant  to  a 
resolution,  transmitted  a  circular  letter  to  M.,  amongst  others,  by 
which  they  undertook  to  return  to  the  subscribers  the  whole  deposit, 
in  case  they  should  not  be  able  to  obtain  their  Act  of  Parliament. 
On  the  fiuth  of  this  letter,  M.  subscribed  for  shares  and  paid  the 
deposit,  and  executed  the  subscribers'  agreement,  a  deed  imder  seal, 
which  contained  a  covenant  by  the  subscribers  to  pay  the  expenses 
of  the  provisional  directors,  whether  the  Act  passed  or  not.  The 
company  fsdled  to  obtain  their  Act,  and  it  was  ultimately  ordered  to 
be  wound  up.  M.  was  placed  upon  the  list  of  contributories,  and  the 
Master  made  a  general  call  upon  all  the  contributories,  for  the  pur- 
pose of  defiwing  the  expenses  of  the  company.  The  Vice-Chancellor 
refused  to  mscharge  tlmt  call  as  against  M. :  Held,  upon  appeal, 
discharging  the  order  against  M.,  that  the  provisional  directors  by 
sending  tlmt  letter  to  M.,  had,  as  between  themselves  and  M.,  ren- 
dered themselves  primarily  liable  to  the  expenses,  and  that  the  call 
ought  to  be  made  in  the  first  instance  exclusively  against  those 
primarily  liable,  except  in  the  case  where  they  were  confessedly  in- 
solvent, or  there  was  difficulty  in  recovering  the  money  from  them. 
Be  Dover  and  Deal  Bailway  Company ^  ex  parte  Mowatt  and  another, 
22  Law  J.  (N.  S.)  Chan,  678. 

BEMOTENESS.    See  Will,  20. 
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WSVIYOTL,—AhaiemefU  hy  aeaOr-l^  ^  16  Tlet.  c.  86,  «.  52.— 

Jn  making  an  order,  under  the  15  &  16  Vict.  c.  86,  s.  62,  to  revive  a 
Buit  against  the  executors  of  a  deceased  defendant,  the  Court  will 
not  order  them  to  admit  assets,  or  in  default,  direct  an  account  of 
their  testator's  estate  to  be  taken.  Bean  and  Chapter  of  JEhf  v. 
Edwards,  22  Law  J.  (N.  S.)  Chan.  629. 
And  see  Fsaoticx,  7. 

EEVOCATION  OF  WILL.    See  Will,  16. 

SECEET  TEUST.    See  Voin  Devise. 

SETTLEMENT. — 1.  Baron  and  feme — Bestraint  upon  anticipation 
— Maintenance  clause. — By  an  antenuptial  settlement  a  fund  was 
declared  to  be  held  by  the  trustees,  upon  trust  for  the  intended  wife 
for  life,  for  her  separate  use,  without  power  of  anticipation ;  and 
after  her  death,  in  trust  for  the  intended  husband  for  life  ;  and  after 
the  decease  of  the  survivor,  in  trust  for  the  children  of  the  marriage, 
as  the  intended  husband  and  wife  should  jointly  appoint,  and 
(subject  thereto  and  to  a  separate  power  of  appointment  in  the 
survivor)  in  trust  for  the  children  equally,  to  be  vested  in  sons  at 
twenfrv-one,  and  in  daughters  at  twenty-one  or  marriage.  There 
was  also  a  power  for  the  trustees,  at  the  request  of  the  husband  and 
wife,  during  their  joint  lives,  to  advance,  for  the  benefit  of  any  child 
whose  portion  should  not  be  vested,  any  part  of  his  or  her  pre- 
sumptive portion,  and  to  apply  for  or  towards  the  maintenance  or 
education  of  any  such  child  or  children,  all  or  any  part  of  the  income 
of  such  his,  her,  or  their  presumptive  portions.  The  only  children 
of  the  marriage  were  two  sons  and  a  daughter.  The  husband  and 
wife  appointed  the  trust  funds  to  the  three  children  equally,  to  be 
vested  m  sons  at  twentjr-one,  and  in  the  daughter  at  twenty-one  or 
marriage,  with  trusts  ror  accruer,  in  the  event  of  any  child  dying 
before  attaining  a  vested  interest.  By  the  same  deed,  the  husband 
and  wife  requested  the  trustees  to  pay,  for  five  years  after  the  date 
of  the  deed,  certain  sums  for  the  maintenance  of  the  three  children, 
and  after  the  expiration  of  that  period,  to  pay  150Z.  towards  the 
maintenance  and  education  of  the  children  during  the  residue  of  the 
life  of  the  wife :  Held,  that  the  maintenance  clause  did  not  enable 
the  wife  to  afiect  her  life-interest  by  such  a  prospective  provision,  at 
all  events  as  regarded  any  period  beyond  the  minority  of  the  sons, 
or  the  minority  or  marriage  of  the  daughter.  Sorloch  v.  Sorhck, 
2  D.  M.  &  a.  644. 

2.  Interpretation — "  Withmt  heing  married^ — By  a  marriage  set- 
tlement one  moiety  of  a  fund  was  limited  to  trustees,  to  pay  the 
interest  to  the  husband  and  wife  for  their  lives,  and  afterwards  in 
trust  for  the  benefit  of  their  children.  The  second  moiety  was 
given  to  trustees  to  pay  the  interest  to  the  wife  for  life,  and  in  case 
her  husband  should  die  first,  then  ia  trust  for  the  wife,  her  executors, 
administrators,  and  assigns  absolutely ;  but  in  case  the  wife  should 
die  first,  then  in  trust,  alter  her  death,  as  she  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  for  the  benefit  of  such 
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penooB  aa,  at  Ber  daoeaae^  would  hare  been  entUled  ta  her  penooal 
asfcate  under  the  Statute  of  Difltaribationa,  in  case  she  had  died 
inteatate  and  ^  without  being  married."  The  wife  died  before  her 
huabandy  without  having  ezecoted  her  power  of  appointment :  Held, 
that  the  worda  '^  without  being  married,"  meant  '^  without  having 
been  married,"  and  that  the  children  of  the  marriage  were  not 
entitled' to  the  second  moiely  of  the  fund.  Be  NormofiCM  Ih^usty 
22  Law  J.  (N.  S.)  Chan.  582. 

8.  Prior  mortgage^Tenant  for  life—'l^  ^  16  Viet,  e,  86,  *.  48. — 
A  tenant  for  life  of  real  estates,  with  a  power  to  char^  20,000Z.  for 
the  portions  of  younger  children,  mortgaged  his  bfe  estate ;  he 
covenanted  mth  some  of  the  mortgagees  that  he  would  not  execute 
the  power  without  their  consent.  He  subsequentlj  exercised  the 
power  for  the  benefit  of  his  children,  and  created  a  term  of  1,000 
years  to  secure  payment  of  the  20,000Z.,  and  upon  the  marriage  of 
one  of  his  daughters,  he  i^pointed  5,000/.  to  her  ioc  a  portion. 
The  trustees,  and  also  the  appointees,  had  notice  of  the  mortgages 
and  of  the  covenant  entered  mto  by  the  tenant  for  life :  Held,  that 
the  appointees  were  not  entitled  to  any  pricmty,  and  that  they  must 
be  postponed  to  the  previous  mortgage :  Held  also,  that  the  Court 
had  a  discretion,  under  the  15  &  16  Vict.  c.  86,  s.  48,  and  that  it  will 
not  direct  a  sale  of  an  incumbered  estate,  unless  it  is  manifestly  for 
the  benefit  of  all  parties,  and,  under  the  circumstances,  a  common 
decree  of  foreclosure  was  made.  Hwr^t  v.  Surst,  22  Law  J.  (N.  S.) 
Chan.  538. 

And  see  Yolitntabt  SBTTLBKxirr. 

SHIPPING-. — Begistry  AcU — Contract — Notice. — The  provisions 
of  the  Ship  Be^try  Acts  apply  equally  to  contracts  as  to  sales ; 
and  the  whole  n»me  of  these  Acts  negatives  any  equity  resulting 
out  of  the  doctrine  of  notice.  An  unregistered  agreement,  there- 
fore, with  the  registered  owner  of  a  ship,  which  the  owner  subse- 
quently transfers  for  value  to  another  person,  who  has  notice  of  the 
agreement,  cannot  be  enforced  either  as  against  the  ship  or  its 
proceeds.  Whether  upon  such  a  contract  an  action  for  damages 
could  be  sustiuned,  quare.  How  far  actual  fraud  in  such  a  case 
would  be  relievable  in  equity,  qu<sre.  McCahnont  v.  Mankin, 
2  D.  M.  &  G.  403. 

SOLICITOE  AND  CLIENT.— 1.  OhangiM  toUcitor^General 
Orders.— The  18th  of  the  General  Orders  of  October,  1882,  is  not 
wplicable  to  the  case  of  a  deceased  solicitor;  therefore,  where 
the  solicitor  of  a  party  dies  pending  the  suit,  anoth@p  solicitor  may 
be  appointed  without  order.  Whalleg  v.  Whalleg,  22  Law  J.  (N.  S.) 
Chan.  632. 

2.  Married  woman — Securitg  for  coets. — A  married  woman  having 
separate  estate  is  within  the  6  &  7  Vict.  c.  78,  with  respect  to  the 
taxation  of  costs.  A  claim  filed  by  a  solicitor  to  enforce  a  security 
for  C08i»,  pending  taxation  of  one  bill,  and  before  the  ddivery  of 
other  bills,  will  &  dismissed,  with  costs,  but  without  prejudice  to 
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other  prodeedingB  after  the  amount  due  ia  aaoertained.  A  manied 
woman  ^ye  her  solicitors  a  written  paper,  charging  her  separate 
estate  with  former  and  future  bills  oi  costs,  incurred  in  respect  of 
her  separate  estate.  She  afterwards  discharged  them,  and  upon  her 
applying  iha,t  they  might  deliyer  their  bills,  she  was  opposed,  and 
ordered  to  giye  furtlier  security  for  payment  of  what  should  be 
found  due  on  taxation.  Upon  deliyery  of  one  of  the  bills,  she 
obtained  an  order  to  tax  it,  but  before  the  amount  was  ascertained, 
the  solicitors  filed  a  daim  to  enforce  generally  the  security  she  had 
giyen  to  them :  Held,  that  the  claim  must  be  dismissed,  and  that  it 
could  not  be  retained  until  the  amount  of  the  costs  was  ascertained. 
Wauffh  y.  Waddell,  22  Law  J.  (N.  S.)  Chan.  612. 
And  see  Attobhuts  akd  Soliottobs  Act,  2. 

SPECIPIO  PEEFOEMANCE.  See  Eatlwat  Compaitt,  Ij 
Fbactios,  7 ;  Vendob  ajstd  Fubohabeb,  1,  8. 

STATUTE  OF  LI]VnTATIONS.~JErc<n*^or— ^A:»owfo<i^«»<wi^ 
qf  debt — Marthalling  oigeU. — ^Acknowledgment  of  a  testator's  debt 
by  payment  of  interest  by  an  executor  wUl  prevent  the  operation  of 
the  Statute  of  Limitations,  to  the  extent  of  the  executor  s  beneficial 
interest  in  the  testator's  estate.  Acknowledgment  by  executor  of 
his  testator's  debt,  which  preyents  the  operation  of  the  Statute  of 
Limitations,  will  prevent  the  statute  being  pleaded  in  bar  by  rever'- 
sionary  legatees,  amongst  whom  the  debt  luts  been  distributed  whilst 
the  debt  was  unpaid.  Acknowledgment  by  executor  in  his  character 
of  executor  of  testator's  debt,  ^1  not  affect  the  testator's  real 
estate  (not  charged  with  payment  of  debts)  of  which  the  executor  is 
also  devisee  in  trust,  nor  prevent  the  operation  of  the  Statute  of 
Limitations  in  regard  to  such  real  estate,  and  the  interest  therein  of 
the  ceHui  que  trust.  The  Court  will  not  marshal  the  assets  of  a 
testator  at  the  instance  of  a  creditor  whose  immediate  right  against 
the  real  estate  is  barred  by  the  Statute  of  Limitations.  Fordham  v. 
Wallis,  22  Law  J.  (N.  8.)  Chan.  648. 

THELLUSON  ACT.    See  Will,  1, 12. 

TITHES.— 2  Sf  3  Wm.  4,  e.  100— Cim^rwc^ion.— The  Act  2  &  3 
Wm.  4,  c.  100,  is  imaffected  by  the  provisions  of  the  Act  3  &  4  "Wm.  4, 
c.  27 ;  the  interpretation  clause  or  the  latter  Act,  enacting  that  the 
word  '^  land"  shall,  in. its  meaning,  extend  to  tithes,  has  reference  to 
an  estate  in  tithes,  and  not  to  tithes  as  a  chattel ;  and  the  2nd  section, 
therefore,  does  not  embrace  the  case  of  a  render  of  tithes  as  a 
chattel  by  the  person  bound  to  pay  to  the  tithe-owner.  Deem  of  Ely 
T.  J9;i»«,  2  D.  M.  &  O.  459. 

•  TEUST. — Breach — fecial  or  simple-contract  debt, — ^A  breach  of 
trust  win  constitute  merely  a  simple-contract  debt,  unless  there  is 
something  in  the  creation  of  the  trust  to  raise  a  liability  on  covenant 
against  the  trustee.    Adey  v.  Arnold,  2  P.  M.  &  G-.  433. 

TEUST  AND  TEUSTEB.  —  J«w^^«w?»^  —  "  jBeaZ  seewitp'' 
Acquiescence  if  cestui  que  trust. — ^Apower  in  a  settlement  aut^ 
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the  trustee  to  inyest  monej  upon  real  seconties  in  Ireland.  He 
aocordinglj  advanced  8,000Z.  upon  renewable  leaseholds,  which  were 
subject  to  a  large  head-rent.  After  payment  of  the  head-rent  and 
the  usual  outgoings,  the  net  surplus  rent  was  insufficient  to  pay  the 
interest,  and  the  estate  became  greatly  depreciated  in  value.  IJpon 
a  bill,  by  an  appointee  of  a  portion  of  thetrust  moneys,  to  make  the 
trustee  responsible  for  a  breach  of  trust :  Held,  that  he  was  justified 
in  advancing  the  money  upon  renewable  leaseholds ;  that  he  could 
not  delegate  his  trust ;  and,  as  the  plaintiff  had  not  acquiesced  in 
the  investment,  and  the  trustee  had  taken  an  inadequate  security,  he 
was  held  personally  liable  to  replace  the  plaintiff's  share  of  the  trust 
fund,  and  to  pay  the  costs  of  the  suit.  The  Court  will  deal  with  an 
isolated  share  of  a  trust-fund  independent  of  other  parties  interested, 
though  it  forms  a  portion  of  a  joint  investment.  M^Leodv.  Annesley, 
22  Law  J.  (N.  S.)  Chan.  633. 

VENDOE  AND  PUECHASEE.  —  1.  Specijlc  petformanee-- 
Notice — BegUtered  judgment — Satisfied  term. —  The  tJourt  will  not, 
in  a  suit  for  specific  penormance,  force  on  a  purchaser  a  title  which 
depends  on  the  question  whether  the  vendor  had  or  had  not,  at  the 
time  of  his  purchase,  notice  of  a  prior  incumbrance.  In  1843,  a  judg- 
ment was  registered  against  A. ;  in  1844,  A.  mortgaged  real  estate  to 
B.,  with  a  power  of  sale,  and  B.  at  the  same  time  procured  an  assign- 
ment to  be  made  to  a  trustee  for  him  of  the  residue  of  a  satisfied  term. 
It  was  not  proved  or  alleged  that  B.  had  any  notice  of  the  judgment 
at  the  time  of  his  conveyance.  In  1846,  fi.  contracted  to  sell  to  C. 
In  a  suit  for  specific  per&rmance  by  B.  against  C,  the  Court  refused 
to  compel  C.  to  complete,  except  on  the  terms  of  the  judgment  cre- 
ditor joining  in  the  conveyance.  In  1843,  a  judgment  was  registered 
against  A.  In  1844,  A.  mortgaged  real  estate  to  B.  with  a  power  of 
s^e.  In  1846,  B.  contracted  to  sell  the  estate  to  C. ;  in  1848,  the 
five  years  firom  the  time  of  the  registration  of  the  judgment  expired. 
The  judgment  was  afterwards  re-registered  in  1850,  but  before  the 
completion  of  the  contract.  Whether  the  judgment  so  re-registered 
would  prevail  either  against  B.  or  C,  quare.  In  1843,  a  judgment 
was  registered  against  A.  In  1844,  A.  mortgaged  real  estate  to  B. 
with  a  power  of  sale;  B.  at  the  same  time  procured  the  assignment 
to  a  trustee  for  him  for  the  residue  of  a  satisfied  term ;  B.  at  the  date 
of  his  conveyance  had  no  notice  of  the  judgment.  In  1846,  B.  con- 
tracted to  sell  the  estate  to  C.  Whether,  in  the  event  of  a  convey- 
ance by  B.  to  C,  the  term  would,  under  the  Satisfied  Terms  Act,  pro- 
tect C.  from  the  judgment,  qucere.  Freer  v.  Hesse^  22  Law  J.  (N.  S.) 
•  Chan.  697. 

2,  Contract  hy  letter — Notice  of  conditions  of  sale  hy  prior  auction, 
— ^An  offer  by  letter  to  purchase  a  house  at  a  given  sum,  which  is 
accepted  unconditionally,  will  not  construbtively  incorporate  parti- 
culars and  conditions  oi  sale  into  the  contract,  merely  because  the 
purchaser  and  his  agent  had  attended  the  auction,  and  had  the  parti- 
culars, &c,,  given  to  them.    C.  put  up  a  leasehold  house  for  s^e  by 
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auction,  at  which  W.  and  his  agent  attended.  The  house  was  not 
sold ;  but  W.,  through  his  agent,  offered  to  the  auctioneer  3,200Z. 
for  the  premises,  which  was  unconditionallj  accepted.  Upon  a  bill 
for  a  specific  performance:  Held,  that  the  offer  and  acceptance 
formed  a  contract  to  purchase  the  premises,  but  that  the  attendance 
at  the  previous  auction  and  the  Imowledge  of  the  conditions  of  sale 
did  not  make  them  a  part  of  the  agreement.  Cowlev  v.  Watts,  22 
Law  J.  (N.  S.)  Chan.  691. 

3.  Specific  per/brmance — Lunatic  purchaser. — On  claim  by  vendor 
for  specific  performance  by  purchaser,  found  by  inquisition  to  have 
been  lunatic  at  the  time  of  tne  contract,  the  Court  declared  the  con- 
tract to  have  been  nuU  and  void,  and  ordered  the  residue  of  the 
deposit,  after  deducting  the  vendor's  costs,  to  be  repaid  to  the  com- 
mittee of  the  lunatic's  estate.  Frost  v.  Beavan,  22  Law  J.  (N.  S.) 
Chan.  638. 

VOID  DEVISE. — Secret  trust  by  oral  communication  —  Illegal 
purpose — Tnsstee. — A  devise  and  bequest  of  the  testator's  residuary 
estate  to  two  persons,  with  an  oral  mtimation  given  by  the  testator 
to  one  (if  not  Doth)  of  the  devisees  that  he  had  confidence  in  them, 
and  was  satisfied  they  would  cany  out  his  intentions,  which  they  well 
knew,  and  an  assent  by  one  of  the  devisees  to  this  intimation :  Held 
to  be  an  imdertaking  by  the  devisee  that  he  would  carry  out  the 
intention,  and  to  be  therefore  a  gift  upon  a  secret  trust.  And  it 
appearing  that  the  trust  was  for  the  foundation  of  a  Socialist  school, 
either  charitable  or  illegal,  the  Court  declared  it  void  as  to  the  real 
estate,  mortgages,  and  chattels  real,  and  directed  an  inquiry  into  the 
nature  of  the  trust  contemplated.  Where  it  appeared  that  the  gift 
was  made  upon  the  assent  and  consequent  imdertaking  of  one  only 
of  the  devisees  in  trust  to  perform  the  illegal  or  void  trust,  the  other 
devisee  could  not  take  the  estate  beneficiafly.  In  such  a  case,  if  the 
extent  of  the  property  intended  by  the  testator  to  be  subjected  to  the 
secret  trust  be  imcertain,  it  lies  with  the  trustee,  who  has  taken  the 
estate  by  means  of  his  assent  to  the  testator's  design,  to  show  to  what 
part  of  the  property  the  trust  does  not  extend.  Bussell  v.  JacJcson, 
10  Hare,  204. 

VOLTJNTAET  SETTLEMENT.— IFj/e'*  estate— Consideration 
— Husband  and  wife  joined  in  settling  freehold  and  copyhold  estate 
in  which  she  was  entitled  in  reversion  expectant  upon  the  deceas 
her  mother,  for  the  benefit  of  herself,  her  husband,  and  children 
afterwards  joined  her  husband  in  mortgaging  the  estates 

Elaintiff:  both  the  deeds  were  acknowledged  by  her:  Held, 
usband's  giving  up  his  interest  in  his  wife's  estates  was  a 
sideration  for  the  settlement,  and  that  it  was  valid  agaiuF 
gagee.     Hewison  v.  Negus,  22  Law  J.  (N,  S.)  Chan.  65 

WILL. — Accumulation — Thellusson  Act — 1.  A  tep 
posing  of  parts  of  his  real  and  personal  estate  for  tV 
granddaughter  F.  E.  for  life,  and  after  her  death  ^ 
twenty-one,  gave  all  the  residue  of  his  real  anc' 

VOL.  L.  NO.  CI. DIG. 
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tniBtees,  upon  tsrust,  to  accumulate  the  income,  and  transfer  one 
moiety  of  the  carpus  and  accumtdations  to  the  child  ren  of  E.  E.,  and 
the  other  moiety  to  the  children  of  his  nephew,  C.  W.  C,  such  shares 
to  be  transferred  to  them  at  their  respective  ages  of  twenty-one 
years.  The  twenty-one  years  after  the  testator's  death  expired  in 
1847.  Upon  a  bdl  filed  by  E.  E.,  who  neyer  had  any  children: 
Held,  that  the  direction  to  accumulate  beyond  the  twen^-one  years 
from  the  testator's  death  was  void  under  the  Thellusson  Act;  that 
such  accumulations  were  not  within  the  2nd  section  of  the  Act ;  that 
they  were  undisposed  of ;  and  that  at  the  expiration  of  twen^Hme 
years  the  income  of  the  real  estate  belonged  to  the  testator's  heir-at- 
law,  and  the  income  of  the  personalty  to  the  testator's  next  of  kin. 
Edwards  y.  IWA?,  22  Law  J.  (JS^.  S.)  Chan.  523. 

2.  Qmstruetian — Survwor — Extent  of  interest  —  Interpreiation  of 
expressions  in  two  codicils, — "By  a  will,  property  was  given  to  trustees 
to  apply  the  rents,  interest,  and  proceeds  for  the  maintenance  of  the 
testator's  son  Edward  for  his  life,  and  not  to  be  paid  to  any  person 
under  an  assignment  by  or  execution  against  the  son ;  and  after  the 
decease  of  the  son,  for  the  two  daughters  of  the  testator  absolutely. 
By  a  codicil,  it  was  declared  that,  in  case  of  assignment  by  Edward^ 
the  trustees  should  stand  possessed  of  the  property  upon  trust  for 
the  daughters  of  the  testator,  in  the  same  manner  and  form  as 
declared  by  his  will  in  the  event  of  the  death  of  Edward.  By  another 
codicil,  the  testator  gave  600Z.  stock  to  Edward,  in  addition  to  what 
he  had  left  him  by  his  will,  subject  to  the  same  controlling  powers 
and  restrictions  as  were  appointed  by  the  will ;  and  he  gave  a  like 
sum  to  his  son  William,  subject  to  the  like  control,  '^  and  to  the  sur- 
vivor of  them,  and  in  the  event  of  both  their  deaths,"  for  the  benefit 
of  the  said  daughters  :  Held,  that  the  true  construction  of  the  second 
codicil  was  that,  in  the  event  of  the  death  of  either  of  the  lesateea, 
both  the  legacies  of  stock  should  go  to  the  suryivor,  and  not  that  on 
the  death  of  either,  his  legacy  shoiud  go  to  the  survivor,  which  would 
cut  down  an  absolute  gift  into  a  life-interest ;  that  although  in  one 
codicil  the  words  "  in  the  event  of  the  death  of  Edward"  meant  upon 
the  death  of  Edward,  it  did  not  follow  that  the  words  in  another 
codicil,  ''in  the  event  of  both  their  deaths,"  meant  upon  both  their 
deaths;  for  one  expression  was  applied  to  a  life-interest,  and  the 
other  to  a  capital  sum ;  that  the  period  of  suryivorship  must  be 
referred  to  the  period  of  distribution,  namely,  the  death  of  the  tes- 
tator ;  that  therefore  Edward,  having  survived  the  testator,  took  the 
legacy  of  stock  absolutely.  The  rule,  that  added  legacies  are  subject 
to  the  same  conditions  as  the  legacies  to  which  they  are  added,  is  not 
applicable  to  the  case,  inasmuch  as  the  application  oi  the  rule  would 
alter  the  terms  of  the  additional  gift.  And  whether  the  rule  applies 
to  any  cases  except  where  the  original  legacy  is  absolute  or  defeasible 
in  the  party  to  whom  the  additional  legacy  is  given,  quare.  Be 
More's  Trust,  10  Hare,  171. 

3.  Construction — Bequest  to  widow — Bower  of  appointment — Grand' 
children, — ^Bequest  of  the  testator's  property  to  his  wife  to  bring  up 
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and  educate  his  children,  and  when  they  should  come  of  age,  to  settle 
on  them  what  she  should  deem  prudent,  reserving  to  herself  a  suffi* 
cient  maintenance,  and  at  her  death  the  property  remaining  to  be 
equally  divided  among  his  children,  with  a  gift  to  trustees  for  the 
children  in  case  of  the  marriage  of  his  widow :  Held,  thtft  the  widow 
took  a  life-interest  in  the  property,  with  a  power  to  settle  or  appoint 
the  same  on  or  to  the  children  of  the  testator,  but  not  on  or  to  his 
grand-children ;  and  that  the  children  took  vested  interests  in  the 
property  at  the  testator's  death,  liable  to  be  divested  by  such  appoint- 
ment.    Ketmerley  v.  Kennerley,  10  Hare,  160. 

4.  Oon8truetian-~JPeriod  of  vesting, — ^A  testator  gave  his  executors 
the  sum  of  201.  Lon^  Annuities,  upon  trust,  to  pay  the  same  to  H., 
for  life,  and  after  her  decease  to  apply  such  annuity  towards  the 
maintenance  of  her  children,  till  twenly-one,  and  then  to  transfer 
the  said  annuity  equally  between  them ;  but  if  H.  should  die  with- 
out leaving  issue,  then  upon  trust,  to  apply  the  annuity  towards  the 
maintenance  of  her  brotner  and  sister  during  their  minorities,  and 
on  their  attaining  twenty-one,  to  assign  and  transfer  such  annuity 
equally  between  them ;  but  if  either  of  them  should  be  then  dead, 
then  upon  trust  to  transfer  the  whole  of  the  annuity  to  the  survivor 
absolutely.  And  the  testator  gave  the  residue  of  his  estate  and 
effects  to  his  wife  and  son.  The  brother  and  sister  of  H.  both 
attained  twenty-one,  but  died  during  her  lifetime :  Held,  that  the 
residuary  legatees  were  entitled  to  the  20Z.  Long  Annuities,  and  not 
the  representatives  of  the  brother  and  sister  of  H.  Widdicombe  y. 
MlUr,  22  Law  J.  (N.  S.)  Chan.  614. 

5.  ComtrucHon — '^  Nea/resb  of  kin  in  the  male  line.^* — ^A  testator, 
by  his  will,  gave  personal  estate,  upon  trust,  for  inyestment  and 
accumulation  for  the  period  of  twenty-one  years,  and  at  the  end  of 
that  time  to  be.paid  to  his  '^  then  nearest  or  kin  in  the  male  line,  in 
preference  to  the  female  line."  At  the  end  of  the  twenty-one  years 
the  fund  was  claimed  by  an  only  surviving  sister  of  the  testator,  his 
then  actual  nearest  of  kin ;  by  a  cousin  of  the  testator,  the  son  of 
the  testator's  paternal  uncle,  tne  then  nearest  relative  of  the  testator, 
tracing  his  relationship  through  males  only;  and  thirdly,  by  the 
sons  of  two  deceased  sisters  of  the  testator,  the  then  nearest  male 
relatives  of  the  testator :  Held  (affirming  the  decree  of  the  Vice- 
Chancellor,  who  had  decided  that  the  gift  was  made  to  the  nearest  of 
kin,  ea  parte  j^atema,  the  testator  having  died  without  children),  that 
the  only  surviving  sister  was  entitled  to  the  ftUid.  Sovs  y.  Bradley, 
22  Law  J.  (N.  S.)  Chan.  617. 

6.  Construction — Legacy — JPeriod  of  payment. — Bequests  to  the 
sons  and  daughters  of  D.  of  2002.  each,  also  to  the  children  of  a  son 
of  D.,  2002.,  to  be  equally  divided  among  them,  to  be  paid  twelve 
months  after  the  decease  of  the  testator's  vridow :  Held,  to  be  post- 
p<m6d  as  to  all  the  bequests  till  after  the  widow's  death.  Child  v. 
EUworth,  2  D.  M.  &  G.  679. 

7.  Construdion — l}ru8tfor  aavinys —  Uncertainty  of  gift — Absolute 
interest — Multifariousness, — ^A  gift  of  the  yearly  mterest,  dividends, 
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proceeds,  and  profits,  to  arise  from  the  shares  of  the  testator  in  a 
pottery,  ship-building  yard,  shipping,  trust-moneys,  effects,  and 
premises,  to  his  wife  for  life,  for  the  maintenance,  education,  and 
support  of  herself  and  his  children ;  and,  subject  to  some  bequests 
and  trusts  for  the  advancement  of  the  children,  a  bequest  of  the 
residue  to  the  children  equally ;  and  the  testator  particularly  recom- 
mended, desired,  and  directed  his  wife,  at  his  decease,  bv  will  or 
otherwise,  to  divide  or  dispose  of  what  money  or  property  sne  might 
have  saved  from  the  yearly  income  hereinbefore  given  to  her,  amongst 
all  his  children,  in  equal  shares :  Held,  that  the  attempted  disposi- 
tion of  the  savings  of  the  widow  was  in  the  nature  of  a  precatory 
gift ;  but,  the  widow  having  taken  a  beneficial  interest,  and  being 
empowered  to  spend  the  whole,  there  was  no  certainty  of  the  subject 
of  the  gift,  and  no  trust  created  of  the  savings  in  favour  of  the 
children,  and  that  the  same,  therefore,  belonged  to  the  estate  of  the 
widow.  A  bill  by  a  legatee,  claiming  under  the  will  of  another 
legatee,  who  took  under  the  will  of  the  original  testator,  bringing 
forward  various  claims  against  the  representatives  of  the  original 
testator  and  the  representatives  of  the  first  and  second  legatee,  may 
be  multifarious,  altnough  all  the  claims  are  in  some  manner  derived 
from,  or  connected  with,  the  estate  of  the  original  testator.  Cowman 
V.  Harrison^  10  Hare,  234. 

8.  Construction — lAfe  interest  or  absolute  interest, — A  testator 
bequeathed  the  interest  of  certain  personal  property  to  his  wife  for 
life  :  **  At  her  death  one-half  of  the  said  property  I  give  to  my  son 
Gr.  M.,  the  remaining  half  to  be  equally  divided  between  my  two 
daughters,  and  at  their  deaths,  such  shares  to  be  equally  divided 
among  their  children  respectively :"  Held  that  the  son  took  an 
absolute  interest  in  the  moiety.  Scrivener  v.  Smithy  2  D.  M.  &  Q-.  399. 

9.  Construction — Bequest  to  daughters  and  their  next  of  kin, 
under  Statute  of  Distributions — Husbands  not  entitled. — Under  a 
bequest  (in  the  event  of  daughters  d)ing  without  leaving  issue)  in 
trust,  for  the  persons  who  would  at  the  time  of  the  decease  of  such 
daughters,  respectively,  be  entitled  as  next  of  kin,  or  otherwise,  to 
the  personal  estate  of  such  daughters  respectively,  under  the  statutes 
made  for  the  distribution  of  intestates'  effects :  Held,  that  the  hus- 
bands of  the  daughters  did  not  take.  Milne  v.  Gilbart ;  Same  v. 
Milne;  Same  v.  Walker,  2  D.  M.  &  Gt.  716. 

10.  Construction  —  Anointment  under  settlement  —  Operation  of 
1  Vict,  c,  26,  on  general  devise, — Estates  A.  and  B.  were  so  settled, 
that  the  testator  had  no  power  to  deal  with  A.,  but  had  a  power  of 
appointment  over  B.  By  his  will,  made  after  the  1  Vict.  c.  26,  he 
referred  to  the  settlement  and  confirmed  it ;  and  then  reciting  that 
he  had  considerable  freehold  estates,  and  might  become  possessed  of 
more,  he  devised  all  his  real  estates  of  which  he  might  die  possessed 
to  certain  persons,  as  trustees,  for  purposes  totally  different  from 
those  of  the  settlement;  he  had  not,  at  the  date  of  his  will,  or  his 
death,  any  other  estates  besides  A.  and  B. :  Held,  that  the  testator 
must  be  taken  to  have  known  that  he  had  a  power  of  appointment 
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over  estate  B.,  that  the  confirmation  of  the  settlement  operated  only 
upon  the  estate  A.,  and  that  the  devise  was  a  good  execution  of  the 
power.  Observations  on  the  operation  of  tlie  Act  1  Vict.  c.  26,  on 
devises  in  execution  of  powers.     Lake  v.  Ourric,  2  D.  M.  &  Q-.  636. 

11.  Construction —  Default  of  issue  male, — A  testator  devised  real 
estate  to  his  cousin  S.  K.  for  life,  charged  with  annuities,  and 
declared  that,  ''in  case  any  of  the  annuitants  should  survive  S.  K.," 
lie  gave  the  same  estate  to  the  eldest  surviving  son  of  S.  K., ''  charged 
with  the  aforesaid  annuities ;"  but  *'  in  default  of  issue  male,"  he 
gave  the  same  estate  to  T.  K.,  brother  of  S.  X., ''  charged  in  like 
manner  with  the  aforesaid  annuities,  and  unto  his  eldest  surviving 
son  on  the  same  conditions.".  The  will  then  proceeded,  "  but  in 
default  of  issue  male,  my  will  is,  that  the  aforesaid  demised  premises 
do  descend  unto  my  heirs-at-law,  charged,  nevertheless,  with  the 
above-mentioned  annuities  or  out-payments."  All  the  annuitants 
died  in  the  lifetime  of  S.  K.  After  the  death  of  S.  K.,  his  eldest 
surviving  son  J.  K.  held  the  estate  for  his  life ;  he  died,  leaving  a 
widow  and  a  daughter,  his  only  child.  S.  K.  the  younger,  a  brother 
of  J.  K.,  and  the  next  eldest  son  of  S.  K.,  was  then  living,  and 
claimed  the  estate  under  the  limitations  of  the  will :  Held,  that  the 
words  ''  in  defia.ult  of  issue  male"  meant ''  in  default  of  issue  male  of 
S.  K.,"  and  that  the  plaintiff  was  entitled  to  the  estate  as  tenant  in 
tail  male,  but  subject  to  the  dower  of  the  widow  of  J.  K.  Key  v.  KeUj 
22  Law  J.  (N.  S.)  Chan.  641. 

12.  Construction — Residue  of  mixed  fund — Thellusson  Act — Leaacy 
to  executor, — ^A  testator,  by  his  will,  devised  and  bequeathed  all  his 
freehold  and  copyhold  estates  and  his  personal  estate  to  trustees, 
upon  trust  for  sale  and  conversion  into  money,  and  directed  them  to 
pay  certain  legacies,  but  did  not  make  any  residuary  bequest.  The 
testator,  by  an  unattested  codicil,  gave  other  legacies  out  of  the  mixed 
fund,  and  appointed  A.,  B.,  and  C.  his  residuary  legatees  :  Held,  that 
A.,  B.,  and  C.  were  entitled  to  the  surplus  produce  of  the  copyhold 
estates.  A  testator  devised  and  bequeathed  all  his  freehold  and 
copyhold  estates  and  his  personal  estate  to  trustees,  upon  trust, 
out  of  the  income  to  pay  400Z.  a  year  for  the  maintenance  of 
his  son  D.  until  his  death  or  recovery  from  a  mental  malady, 
and  to  accumulate  the  rest  of  the  money;  and  directed  them, 
if  his  son  should  so  recover,  to  pay  him  all  the  accumula- 
tions ;  and  if  his  son  should  die  without  having  so  recovered, 
to  apply  the  accumulations  as  therein  mentioned,  and  appointed 
A.,  B.,  and  C.  his  residuary  legatees.  The  son  lived  more  than 
twenty-one  years  after  the  death  of  his  father  :  Held,  that  the 
trust  for  accumulation  was  void  at  the  end  of  twenty-one  years  froir 
the  death  of  the  testator,  and  that  the  accumulations  arising  fr 
the  rents  after  that  time  belonged  to  the  heir,  and  not  to  thr 
duaiy  legatee.     A  testator  gave  to  E.  200Z.,  and  appointee' 

be  his  executor,  and  declared  that  if  his  (the  testator's)  ^ 
not  recover  from  his  then  mental  malady,  then  he  gave 
did  not  prove  the  will :  Held,  that  E.  was  entitled  ^ 
Wildes  V.  Dames,  22  Law  J.  (N.  S.)  Chan.  495. 
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18.  Annuity  from  residue — Fayment  out  of  capital, — A  testator 
directed  his  executors  to  stand  possessed  of  ms  personal  estate  upon 
trust,  to  invest  a  sufficient  portion  thereof  in  the  jPunds  to  produce  an 
annuity  of  21,  per  week  to  be  paid  to  one  of  his  sons,  and  that  after 
his  son's  decease,  the  sum  to  be  so  invested  should  fall  into  the 
residue.  He  directed  his  executors,  as  soon  as  his  youngest  child 
should  attain  twenty-one,  to  divide  his  remaining  estate  amongst  all 
his  children,  except  the  annuitant,  equally,  and  directed  that  upon 
the  deceflse  of  the  annuitant  the  sum  invested  to  produce  his  annu* 
ity  should  be  divided  in  like  manner  among  all  the  testator's  other 
children  who  should  then  be  living,  and  the  issue  of  such  as  should 
be  dead,  share  and  share  alike.  The  income  of  the  residuary  estate 
was  insufficient  to  pay  the  annuity :  Held,  that  the  annuitant  was 
entitled  to  have  the  deficiency  made  up  out  of  the  capital,  but  not  to 
have  the  annuity  valued,  and  the  amount  of  the  valuation  paid  to 
him.    Wriglt  v.  Callender,  2  D.  M.  &  Gr.  662. 

14.  Distribution — Per  stirpes  or  per  capita, — A  testator,  after  the 
death  of  his  wife,  gave  certain  properfy  to  oe  equally  divided  between 
B.  J.  and  A.  his  wife,  and  C.  A.  and  8.  his  wife,  for  their  lives ;  after 
which  to  be  equally  divided  between  the  children  of  B.  J.  and  C.  A. 
above  named :  Held,  that  the  children  of  B.  J.  and  C.  A.  were  enti- 
tled per  capita,    Ahrey  v.  Neuman,  22  Law  J.  (N.  8.)  Chan.  627. 

15.  Legatee — Alleged  misnomer, — ^A  gift  by  will  to  "  my  nephew 
John  Henry,  and  should  he  not  marry,  to  be  equally  divided  between 
Samuel,  '  John,'  and  Mary,  all  of  Ualcott  Hall ;  all  of  them  must 
receive  60Z."  John  Henry  did  not  marry,  and  died  in  1835.  The 
testatrix  had  a  nephew  ^'  Thomas,"  who  now  claimed  to  participate  in 
the  fund,  together  with  Samuel  and  Mary,  his  brother  and  sister,  on 
the  ground  that  the  testatrix  had  written  the  name  "  John  "  instead 
of  Thomas  :  Held,  by  the  Master  of  the  Bolls,  that  Thomas  was  not 
entitled ;  that  the  word  "  John"  sufficiently  described  John  Henry ; 
that  his  being  a  legatee  of  the  whole  did  not  prevent  his  having  a  part 
of  the  fund  in  another  event,  and  his  representatives  were  declared 
entitled  to  one-third  of  the  fund ;  but  the  claim  of  Thomas  was  dis* 
missed,  without  costs.  Upon  appeal  the  judgment  was  affirmed,  dis" 
sentiente  Knight  Bruce,  L.  J.  Mostgn  v.  Mostgn,  22  Law  J.  (N.  S.) 
Chan.  673. 

16.  Mortgage — 1  Vict,  c,  26 — Revocation  Jw  reconveyance, — The 
owner  of  an  estate  limited  to  the  usual  uses,  to  bar  dower,  mortgaged 
it  in  fee,  and  by  the  proviso  for  redemption,  the  estate  was  agreed 
to  be  reconveyed  to  him,  his  heirs,  appointees,  or  assigns,  or  to  such 
other  persons,  to  such  uses,  and  in  such  manner  as  he  or  they  should 
direct.  After  executing  this  mortgage  the  testator  made  his  will, 
devising  the  estate,  and  subsequently  paid  off  the  mortgage,  taking  a 
re-conveyance  to  the  same  uses  in  bar  of  the  dower  as  the  estate 
was  subject  to  before  the  mortgage,  the  dower  trustee  being  the 
same  person  in  both  deeds.  The  testator  died  before  the  Wills  Act 
came  into  operation :  Held,  that  the  will  was  not  revoked  as  to  the 
estate  in  question.     Plowden  v.  Hyde,  2  D.  M.  <&  G.  684. 
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17.  JParfnership — Bi^ht  of  widow  under  articles. — A  tradesman 
bequeathed  his  reeiduarj  estate,  including  his  stock  in  trade,  to 
Irustees,  with  a  direction  to  convert  into  money  all  such  parts  as 
should  not  consist  of  leaseholds,  6t  money  in  the  Funds ;  and  to 
invest  the  same,  and  pay  the  annual  income  to  Sarah  his  wife ;  and 
after  her  decease,  to  Mary,  his  wife's  sister,  and  after  the  decease  of 
the  survivor  of  Sarah  and  Mary,  he  gave  his  residuary  estate  to 
another  person  absolutely.  After  the  date  of  the  will,  Mary  married, 
and  her  husband  and  the  testator  entered  into  partnership,  under 
articles,  which  contained  a  proviso,  that  if  the  testator  should  die 
during  the  partnership,  leaving  a  widow  surviving,  such  widow  might, 
if  she  should  think  fit,  continue  to  carry  on  the  partnership  business 
with  the  surviving  partner,  and  should  be  entitled  to  the  testator's 
share  in  the  profits  and  excess  of  capital ;  and  if  the  testator  should 
leave  no  widow,  or  his  widow  should  not  desire  to  enter  into  the 
business,  or  if  the  other  partner  should  die  during  the  partnership, 
the  surviving  partner  to  take  upon  himself  the  partnership  business 
and  property,  accounting  and  paying  for  the  same  as  therein  directed. 
The  testator  died,  leavmg  his  widow,  who  under  this  provision, 
claimed  his  interest  in  the  partnership :  Held,  that  the  provision  in 
the  articles  took  the  testator's  share  of  the  business  wholly  out  a£ 
the  provisions  of  the  will,  and  that  the  widow  became  entitled,  under 
the  partnership  articles,  to  such  share.  A  trust  may  well  be  created 
in  the  absence  of  any  expression  importing  conndence ;  and  the 
obligation  on  the  surviving  partner  created  by  the  partnership 
articles,  with  reference  to  the  legal  interest  in  the  partnership,  did 
not  in  substance  difier  from  a  trust ;  and,  therefore,  the  articles  of 
partnership  created  a  trust  in  fevour  of  the  wife,  to  arise  on  the 
death  of  the  testator,  leaving  a  widow  surviving,  which  would  attach 
on  the  property  as  it  should  then  exist.     Pa^e  v.  Coa,  10  Hare,  163. 

18.  Period  of  distribution — Amount  of  vested  interest. — A  testator 
declared  trusts  of  his  estate  to  be  for  his  wife  for  life,  and  after  her 
death,  he  gave  the  same  estates  to  his  first  cousins  by  his  mother's 
side,  and  the  issue  of  such  of  them  as  might  happen  to  be  dead,  per 
stirpes,  and  to  their  heirs,  executors,  administrators,  and  assigns  for 
ever,  as  tenants  in  common :  Held,  that  the  period  for  ascertaining 
the  class  to  take  was  the  death  of  the  testator's  widow :  Held,  also, 
that  the  first  cousins,  ex  parte  matema,  living  at  the  death  of  the 
testator,  took  vested  interests,  subject  to  open  so  as  to  let  in  all  other 
first  cousins,  ex  parte  matema,  bom  before  the  period  of  distribution. 
Baldtmn  v.  Borers,  22  Law  J.  (N.  S.)  Chan.  665. 

19.  Power  of  appointment  tkeretmder. —  A  testator  directed  his 
trustees  to  hold  20,000Z.  Bank  Annuities,  and  pay  the  dividends  to 
his  son  for  life,  with  restrictions  on  alienation ;  provided  that  if  his 
eon  Bhould  marry  with  the  conaent  of  his  trustees,  a  settlement  might 
be  made  of  the  fund,  subject  to  the  life  estate,  for  the  benefit  of  the 
wife  and  iasue,  and  :*ubject  to  the  trusts  of  such  aettleiwcufc,  or  **  in. 
case  none  shall  be  dcelarcdj"  he  directed  that  the  fund  should  go  to 
Bnch  persons  as  his  son  should  by  will  appoint ;  provided  thfit,  in  case 
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his  son  died  unmarried,  or  haying  been  married  without  leaving  issue, 
and  without  having  exercised  the  power  of  appointment,  the  taistees 
were  to  hold  one  moiety  of  the  fund  upon  the  trust  mentioned.  The 
son  died  without  having  been  married,  having  by  his  will  appointed 
10,000/.,  part  of  the  fimd,  to  his  two  brothers :  Held,  reversing  the 
decision  of  the  Court  below,  that  the  son,  in  the  events  which  had 
happened,  had  a  valid  power  of  appointment  over  the  Amd.  Sheffield 
V.  Coventry,  22  Law  J.  (N.  S)  Chan.  498. 

20.  Bemoteness--  Gift  at  iwenty-Jlve.—&i!^  to  trustees  for  E.  W.  for 
life,  and  after  his  decease  to  assign,  &c.  to  all  his  children  who  should 
be  living  at  his  decease,  and  who  should  be,  or  live  to  attain  twenty- 
five,  and  to  apply  the  income  in  the  mean  time  for  their  maintenance. 
E.  W.  died  in  1837,  leaving  eleven  children ;  the  testator  died  in  1845. 
Four  only  of  the  children  of  E.  W.  survived ;  the  youngest  attained 
twenty.five  in  1848 :  Held  (following  Williams  v.  Teale,  6  Hare,  239), 
that  the  gift  was  not  void  for  remoteness.  Southern  v.  Wollastonj 
22  Law  J.  (N.  8.)  Chan.  664. 

21.  Unexercised  disposition  hy  legatee  —  Bequest  to  ^^  one  or  his 
heirs.** — S.  S.  directed  her  personal  estate  to  be  invested,  and  after 
the  death  of  a  tenant  for  life,  she  gave  it  to  A.  S.  and  H.  J.,  or  to 
their  respective  heirs,  as  they  respectively  might  deem  proper,  they 
or  their  heirs  first  paying  20Z.  to  other  parties.  H.  J.  died  without 
disposing  of  his  moiety :  Held,  that  it  vested  in  his  next  of  kin, 
according  to  the  Statute  of  Distributions.  Jacobs  v.  Ja>c6bsy  22  Law 
J.  (N.  S.)  Chan.  668. 

WLN^DING-UP  ACTS.— CZtfJ.—Clubs  are  not  partnerships  or 
associations  within  the  meaning  of  the  provisions  of  the  Joint-stock 
Companies'  Winding-up  Acts.— i?e  St.  James's  Club,  2  D.  M.  &  G.  383. 

And  see  Company. 
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